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Southern  Dittriet  of  JVew-  York,  u.  "^^ 

BE  IT  REMEMBERED,  that  on  <fae  28th  day  of  AprU,  A.  D.  1826,  io  the 
60th  year  of  the  Inilepradence  of  the  United  Sute«  of  America,  Henry 
WheaCon,  of  the  said  [Nsirict,  hath  deposited  in  this  offict  the  titlr  of  a  book, 
the  ri||rht  whereof  he  claims  as  propriptor,  in  the  words  following,  to  wit : 

«<  Some  Account  of  the  Life,  Writings,  and  Speeches  of  William  Pinfcoey.** 
9y  Heniy  Wheaton  Ardebat  cupiditate  sic,  ut  in  nullo  nnquam  llagrao- 
tius  studium  viderim.  Erat  in  Terhorum  splendore  elegans,  compoaitione 
aptus,  f  acultate  copiosus :  in  disserendo  mira  explicatio :  cum  de  jure  civilf, 
cum  de  aequo  et  bono  disputaretur,  argumentoram  ^  similitudinum  copia." 

In  conformity  to  the  Act  of  Congress  of  the  United  States,  entitled  '^  An 
Act  for  the  encouragement  of  Learning,  by  securing  the  copies  of  Maps, 
Charts,  and  Books,  to  the  authors  and  proprietors  of  such  copies  during  the 
time  therein  mentioned."  And  also  to  .in  Act,  entitled  "  An  Act  supplemen- 
tary to  an  Act,  entitled  an  Act  for  the  encouragement  of  Learning,  by  se- 
curing ihe  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  proprietors 
of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  bene- 
fits thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and 
other  prints.*' 

JAME3  DILL, 
Clerk  of  the  Southern  DUtrict  of  Jfew-  York. 


Digitized  by  CjOOQ IC 


CONTENTS. 


PART  FIRST. 
Blemc^,  Private  Correspondeiice,  &c ..••••.••.•• 6 

PART  SECOND. 
No.  I. — Opinions  delivered  at  the  Board  of  Conuniiiionerf ,  under  the 

7th  Article  of  the  Treaty  of  1794,  between  the  United  States 

and  Grrait  Britain 198 

No.  n.^Meinorial  on  the  Rule  of  the  War  of  17M 872 

No.  III. — Private  Correspondence  with  Mr.  Madison 397 

No.  IV.— Speech  in  the  Case  of  th#  Nereide 466 

No.  V. — Speech  in  the  House  of  Representatires  on  the  Treat j-Malung^ 

Pdwer 517 

No.  Vl. — Argument  on  the  Right  of  Che  States  to  tax  the  National 

Bank •••••• 650 

No.VII. — Speech  on  the  Missouri  Question • 678 

No.  Vni.*— Opinion  in  tho  Case  of  Cohens  agamst  the  State  of  Vur- 

ffinta 612 


Digitized  by 


Google 


'  ERBATA. 
Ptg«  1!3, 1.  7— for  «  matters/'  read  mnuUrt. 

I.  Ifr-^or  "  unto,"  read  titfo. 
Pa^e  181, 1.  29^for  "  oor/'  read  an. 

PIRECTION  TO  THE  BINDER. 
Portrait  to  face  title-page. 
Fac-simile  to  face  Part  D,  ^Mige  193. 


Digitized  byCoOglC 


.'-.  ■  '.-•.' 


f 


SOME  ACCOUNT 

OW  THS 

LIFE,  WRITINGS,  AND  SPEE;CHES 
WILLIAM  PINigN"E¥. 


PART  FIRST. 


.  WiLLiAH  PfNKNSY  was  bom  at  Annapolid,  in 
Maryland,  on  the  17th  of  March,  1764.  His 
father  was  a  native  of  England,  and  adhered 
to  the  cauae  of  the  parent  country,  in  our  strug- 
gle for  independence,  whilst  the  son  avowed^ 
^even  in  early  youth,  his  ardent  attachment  to 
tber  liberties  of  America.  His  early  education 
was  imperfect,  but  probably  as  good  as  could 
be  obtained  in  this  country  during  th6  war  of 
the-  revolution.  He  was  initiated  in  ^classict^^ 
studies  by  a  private  teacher  of  the  name  bf  Brat- 
haud,  who  took  great  pains  in  instructing  him, 
ttad  of  whom  he  always  spoke*  with  the  warmest 
affection  and  gratitude.  He  commenced  the 
Btudy  pf  medicine,  but  soon  found  that  he  had^ 
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mist aten  his  vocation,  and  resorted  to  that  of  the 
law  under  the  late  Mr.  Justice  Chace,  then  an 
eminent  practitioner  at  the  bar  of  Maryland* 
That  province  had  been  distinguished  among  the  ^■ 
colonies  by  a  succession  of  learned  and  accom- 
plished lawyers.  With  such  a  guide  and  in  such 
a  school,  his  studies  were  of  no  superficial  kind. 
He  commenced  his  law  studies  in  February, 
1785)  and  was  called  to  the  bar  in  1786.  His 
very  first  efforts  seem  to  have  given  him  a  com- 
manding attitude  in  the  eye  of  the  public  His 
'  attainments  in  the  law  of  real  property  and  the 
science  of  special  pleading,  then  the  two  great 
foundations  of  legal-  distinctioii, .  were  accurate 
and  profound ;  and  he  had  disciplined  his  mind 
by  the  cultivation  of  that  species  of  logic,  which, 
if  it  does  not  lead  to  the  brilliant  results  of  in- 
ductive philosophy,  contributes  ^essentially  to  in- 
vigorate the  reasoning  faculty,  and  to  enable  it 
to  detect  those  fallacies  which  are  apt  to  impgae 
upon  the  understanding  in  the  warmth  and  hurry 
of  forensic. discussion.  His  style  in  speaking  was 
marked  by  an  easy  flow  of  .natural  eloquence  and 
a  happy  choice  of  language.  His  voice  was  very 
melodious,  and  seemed  a  most  n^nning  accom- 
paniment to  his  pure  and  effective  diction;.  Hip 
elocution  was  calm  and  placid-T— the  very  contrast 
of  that  strenuous,  vehemtint,  and  emplmtic  m9r  . 
ner,  which  he  subsequently  adopted. 

He  removed  to  Harford  county  in  1 786,  for  the  ' 
purpose  of  pursuing  the  practice  of  his  profes- 
sion, and  in  April,   1 788,  was  elected  a  delegate 
from  that  county  to  the  Convention  of  the  State 
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of  Maryland  which  ratift^  theeoBMitution  df  t^ie   ^ 
United  States*     But  I  have-not  been  able  to  find 
any  traces  of  the  part  he  took  in  the  delibera*, 
tions  of  that  body ;  and,  in  general^  I  have  to  re-  . 
gret  that  nay  endeavours  to  dtseover  those  distinc* 
tive  traits  of  his  earlier  life^  which  mark  the 
development   of  y<fethful  character  and  tale&t, 
and  which  constitute  one  of  the  most  pleasing 
portions  of  biography,  have  not  been  attended 
With  syccess. 

Mr;  Pinkney  was  elected  in  October,  1788,  as 
a  representative  to  the  House  of  DAegates  of 
Maryland,  from  the  county  of  Harford,  which  he 
conunned  to  represent  until  the  year  1792,  then 
he  removed  to  Annapelfs. 

In  1 789,  he  was  married,  at  Havre  de  Grace,  to 
Miss  Ann  Maria  Rodgers,  daughter  of  John 
Rodgers,  Esq.  of  that  town,  and  sister  to  that 
distinguished  officer,  Oommodore  Rodgers,  of  the 
navy. 

In  1790,  he  was  elected  a  member  of  Congress, 
and  his  election  was  contested  upon  the  ground 
that  be  did  not  reside  in  the  District  for  which  he 
was  chosen,  as  required  by  the  lawoftthe  State. 
But  he  was  declared  duly  elected^  and  returned 
accordingly,  by  the  Executive  Council,  upon  the 
principle  that  the  State  Legislature  had  no  autho- 
rity to  require  other  qualifications  than  those  enu- 
merated in  the  constitution  of  the  United  States ; 
and  that  the  potlrer  of  regulating  thf^imes,  places,  ^ 
and  manner  of  holding  the  elections,  did  not  in- 
clude that  of  superinducing  the  additional  quali- 
fication of  residence  witbin  the  District  for  whioh 
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Ae  canclidatc  WM  chosen.  He  made  oar  tbo 
oceafiion,  what  was  considered,  a  very  powerful 
.argument  in  6U[^ort  of  his  own  claim  to  be  re* 
.  turned ;  but  declined  oin  account  of  his  profes- 
sional pursuits,  and  the  state  of  his  private  affairs^ 
to  accept  the  honour  which  had  been  conferred 
upon  him.  t 

At  the  first  Session  of  the  Legislature  of  Ma- 
ryland afler  his  election  as  a  member  of  the 
House  of  Delegates  in  1788,  he  made  a  speecb 
upon  the  report  of  a  committee  appointed  to 
consider  the  laws  of  that  State,  prohibiting  the 
voluntary  emancipation  of  slaves,  which  breathes 
ail  the  fire  of  youth  and  a  generous  enthusiasm 
for  the  rights  of  human  nature,  although  it  may 
not  perhaps  be  thought  to  give  any  p4edge  of 
those  great  powers  of  eloquence  and  reasoning 
which  he  afterwards  displayed.  **  At  the  subse* 
quent  Session  in  1789,«be  delivered  the  following 
speech  on  the  same  subject,  which^  as  he  himself 
said  in  a  letter  to  a  friend  written  at  the  time 
when  his  consistency  was  impeached  for  the  part 
he  took  in  the  Missouri  question,  is  ^'much  bet-, 
ter  than  the  first  speech,  and  for  a  young  man  is 
well  enough." 

**  Mr.  Speaker — As  I  have  formerly  bad  the  honour  of  ^vlng 
my  aiSDtiments  to  the  House  of  Pelegates^  on  the  measures  now  un- 
der thdr  consideratioh,  aiid  the  mortification  too  of  seeing  those 
sentiments  disregarded,  I  should  hardfy  think  of  lending  them 
again  the  aid  of  my  fi^k  ezertions,  if  I  was  not  too  thorpagbly 
persuaded  of  their  importance,  to  imagine  I  had  done  my  duty 
by  giving  them  my  approbation  in  silence. 


«  A  p«rt  of  this  speech  will  be  fooM  in  COrefs  JIftcMum,  vol.  ti.  p.  74. 

■ 
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<^  Thil  I  have  everj  possible  reason  W  ^  dtscfllMilM}  from 
the  proa^utioD  of  re§|iilat)iMis  of  this  sorti  k  would  be  Mty  jq 
me  to  doubt ;  for  I  have  more  than  once  been'sorrj^  to  find,  that 
ia  a  oouinry  which  has  set  even  distant  Europe  in  a  ferment;^  and 
lavished  the  blood  af 'thousands  in  defence  of  its  Ubertics,  against 
the  encfoachmeots  of  an  arrogaat  -  aod  abaodohed  govern-  , 
ment^  thecause  of  freecfom  was  yet  the  nos^  unpopidar  kk  wMth 
ao  advocate  could  appear.  The  afcrrms  oecadoned  by  mistaken 
ideas  of  interest,  the  deep-rooted  pii^udices  which  education  has 
foateriBd  and  habit  matured,  the  geiiei^  hereditary  contempt  for 
those  who  ar6  the  objects  of  these  provisions,  the  common  dread 
of  iimovalioo, .  and,  above  all,^  ^  recent  defeat,  are  c^Mtades 
which  would  seem  s&fficieni  to  damp^  if  aot.emirely  exllaguuri^ 
the  ardour  .o/e3Lertiop- • 

**  But  with  mo'thcae  diffiqalties  only  serve  to  rouse  eyefy  fa- 
culty of  mind  and' body,  which  the  occasion  demands,  and  to  call 
ibrCk  that  spirit  of  .penieveranee,  which  no  opposition  can  sub- 
due, but  that  whkh'«0nRds  me  c^nyietion  of  w^  error.     . 

<<$irr— Itt  my  jttdgmeoty  this, is  d^  comnoo  oa«se.  If  ever 
there  were  cases  which  demanded  parliamentary  .lateHereuoe, 
such  are  now  before  you.  For  the  honour  of  human  natu^,  for 
the  sake  of  justice,  from  a  respect  to  the  litterest  of  the  ceaam'u- 
Bily,  they 'ought  t^  receive  the  peciiKar  attention,  the  impartial, 
delib^ate  decisioii  of  the  JegisUtun. 

<'But,  while  the  iUusiwsof  pride, and  selfishness,  or  the 
clouds  ^  eady  iU-founded  opinions,  blind  us  to  die  trutli; 
while  we  continue  to  be  fettered  by  the  cl^  of  predeterminatioo, 
aodob^tmate,  unbending  prejudice  f- while  we  struggle  to  resist 
the  force  of  argument,  and  wildly  stiAe  conYicliea  in  the  birth) 
we  can  at  best  pretend  to  no  more  than  the  mere  mockery  of  .in- 
vestigaiion. 

<<From  this  body,  howi^ver,  I  presume  this  report  will  jneet  a 
better  iate»  They  will  wei^gh  k  as  ks  miportapce^  meiits ;  they 
will  trace  U  through  every  labyrinth  of  ks  eonsequences ;  and 
wliiie  they  guaid  the  public  welfare  frqm  the  danger  of  ill-judged 
iiinovatkmv  th^  will  not  Ibrgetihat  something  ia^due  ^  humani- 
ty, and  the  .great  principles  of  morail  justioe*  Ijnder  this  im- 
pression I  diall  once  more  veoteve,  togive  iny  sentimenu  at 
large  npoa  the  propositois  of  the  oommittee;  and  I  call  upon 
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th5se  «^o  difier  fl-oia  me^  to  wstth  -every  aisertion-and  ay^ry 
argament  I  advance,  and  if  they  can  refute  the  a«ie,  or  contra- 
dict the  othery  I  ylcM  the  point  for  ever. 

<^  I.ahall  not  detain  you,  Sir,  with  ai^  observadom  On  those 
l>arts  of  the 'report  wUch  prohibit  the  fraudulent,  or  bompolsory 
■  exitortcftion  of  free  blacks  or  mulattoes,  or  the  exportation  of 
slaves  to  the  We^  India  i^ands^&c.  nor  on  that  clafue  which 
reoommendd  die  remission  of  the  penalties  heretofore  inflicted  on 
certain  offspring  for  the  nlrre  offence  of  the  parents. 

<<  Who  doubts  on  these  p6iats  now,  witf,  in  all  likelihood, 
doubt  forever.  '         ^       ^ 

<<  I  eonsitler  them  as  too  evhlendy  proper  to  need  illustration. 
But  there  is  another  part  of  4^  report,  which  gentleman  either 
do,  or  affect  to  think  less  clear  and  obvious.-  This  must  be  eofi- 
Mettdy  because  to  be  acceded  t^,  it  only  teqilEres  to  be  under- 
stoned.  •  '  . 

«*  Tew  are  cdled  upoh  to  say,  Sir, 'whether  the  ©wher  of  a 
slave  ahall  be  permitted  to  give  him  hla  liberty  by  ^  mode  of 
conveyancer  which  he  may  effeeuiaMy  use  (atid  afa  time  when  it 
is  clearly  kwfol  for  hfm)  to  transfer  the  .property  of  that  slava 
to  anothef . 

'^By  an  existhig  law  no  ^aVe  can  be  manumlHed  by  his  mas* 
ter  during  his  last  Mckness,  Or  at  anjr  time  by  iast  wiH  and  testa* 
menf ;  that  is  when  liberty  (the  greait  i>ilthright  ^  every  fliHnan 
creature)  isidberesMr^d  fo  its  plundered  proprietor,  y6tt  must 
be  careful  to  make  the'  restitution  at  a  particular  lime,  and  in  one 
spedfied  manner^  or  your  generous  tntentiohs  shaft  be  frustrated ; 
but  if  you  are  desi^rous  of  passing  afiy  worthless  goods  and  chat* 
t^/yott  may  pi^fetot  the  tranribr  kt  any  time,  and'aliaoit  in 
anyway* 

<<  The  door  to  fteedom  is  fonced  about  with  such  barbarous 
cantl^,  that  a  iftrlmger  wo«dd  he  natnrilly  led  to  beliew  that  our 
statesmen  couidered  Ae  existence  of  its  opposile  among  us  as 
the  dtu  jua  nan  of  our  prosperity ;  or,  at  teast,  that  they  regarded 
it  as  an  act  of  the  mbsi  atrocious  'criminali^  to  raise  an  hum- 
ble bdndsman  A-onk  th(fe  dust,  and  pia^ee  hinr  on  the  stage  of  IHe 
oh  a  level  with  theifci  Amos.    " 

<<  To  tllBCover  the  grounds  afthebr  conduct  wo«M  surely  bem> 
easy  task ;  to  ^owthat^  let  them  be  what  Aey  may^an  enHghten- 
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ed-J«gMM»re  •bimld  bliiab  to  Mm  tban^^a jcbatl  k»y  iMuld  have 
wfficteDl  abtti^. 

^  Sir^  iniquitous,  and  most  dishonoorable^e  Maryland,  is  tlmt 
drffuy  syHe^i  of  partia)  bondage,  whicb  bee  la#a  bav«  hilherta 
Nipporled  wit|i  a  solicitude  worthy  of  a  iintter  objoet^  sod  b^r 
dtizena.by  their  praetiee  countenaiicad.  • 

<<  Founded  in  a  disgraceful  traffic,  to  whkhfiitd  parent  eouatry 
lent  her  fostering  aid^  from 4Dolives  «f  interest,^ but  ,wkpi^  even 
she  would  liave*disdalBed»ta  anisouragey^  bad  England  been  the 
destiaed  nart  of  fueb^inbuinent  «ef«biuidise»  its  cantiAuaiice  is 
as  shameAil  as  its  origin. 

'  ^  Etermd Jnfaiugr  awail^i^  abnadonedautcrtuiitsy  wbeee  self- 
lib  soub.^uuM  «rsc  fwav^  ih(e»ta  fed^.uahippy  A/rio  otf*  her 
iolii,  end  fMi^t^v  hStfcerlqr  tfaou$ands,  to  poiscmtbe  fiur  Edea 
of  liberty  with  the  rank  we«l  .of  in^^diul  biilidBge !  Korieit 
wuBffPB  16  theciedii  of  our  a^easMics; ^bafr they  did  not  oonmand 
tiMse  sava^apoVers  to  b««r:ib«ir.ba(eCilc«rgD't04ttMt^rsbofe, 
wheeatbe  afarte  of  fiwedom  knew  no^ rotnies,. and  evtfry. pur- 
chaser, wonld  at'lMierb^  botk^^Bstep-and  a  sfaue* 

^  In  the  dawn  of  time,  whep  ifae.'reMgb  4eellng&  af^lwurbarism 
had  aet^ek))erienc6d-  the  ebftening  toMcbeaof  .refinement^  sneb  an 
nnjiiindpled  prosteation  of  te:iolierea|  fights  of  bunannatHre 
W(^d  hate  needed'^  gtoss. of, an- apology^  btA-  to  the  everlast- 
ing reproaeh  nf  Mftrjdand  be  il^sekl,'tbat  when  her  aitissens  ri. 
^led  the  aati<m  from  whence  they  endgraledt  in  th^  knovledg^ 
of  nigral  principies,  end  aft  enthusiasm  in  the  cause  of  feneral 
l^eeylom,  th^  stooped  toteetMkia  th^^purchaters  of  thein  fettow- 
creatures,  and  to  introduce  an  hereditary  bonfhge  in  i^  bosom 
of  ^beitf  country,  which  sfaebid  widen  with  every .  suco^ssive 
generation«     •'->»,**-.»■ 

^  For  my  own  partf  I  wauld  wiUiiigly  dvav  the.veil  of  uhli* 
aion  over  tide  cfisgustkifi  scene  of  4ai<|uityy  hue  thai  the  piesfut 
ahject  etale  of  tfaosa  wlio  are  descended  fhui|  these  htdoapped 
soflerers,pe«petttai|y  bhn89itforiiur4ito^memoryt     . 

^*  Bat  wherefore  skmld  we  confine  the  edge  of  eensura  to  our 
ancestorr,  or  those  from  vtioni  they  purchaeed?  Are  not  we 
equally  guilty  ?  We^r  swwad  amund  the  aeeda  at  slavery ;  m 
eherishaad  sastafA  the  growth,  nsyiatroduccd  the' system; 
mrenlarge^  invigerske,  and  eoofirm  it  Yes,  lei  H  be  handed 
down  to  p4rtefity,*»t^hapeapto  of  Ma|ryl|»d,  who  could  ^y 
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to  armft  wi^  ^  inraaifichade'  of  Aoman  cidBeD%,  when  the  Imad 
of  oppression  was  lifted  up  against  themselves ;  who  coidd  be- 
hold tiietr  «MiBtry  dssolaled'  ai«d  dieir  citixens  slaogiitered ;  who 
could  braYe  with  uariialcea  irnuiess  every  calaimtj  of  wi|r  bs^ 
ibre  they- wouM'wlMBtt  to  the  snalkst  infrkigement  of  their 
rights — ^that  this  very  peo^e  eevld  yet  see  thousands^  of  their  fel« 
low-ereimves,  wltfa&li  the  lliaitB  of  their  territory,  bentling  be- 
neath- Mil  imnatHfAl  yoibe)  ted*,  instead  of-  being  assiduous  to  iie* 
stroy  their  shackles,  aniuous  tO'MnmerlaM^  their  duration^  so 
that  a  nation  of  ^^rm  might  farmtet  exist  a  a  ooantry- where 
freedom  is  its  boast. 

^  Sir,  It  is  really  tfmtferbf  a^MHshmentto  ow,  thal^^die  people 
of  Maryland  do  not  blash<at  the*  very  naaafc  of'  Freodooik  •  I  ad*- 
mire  Ihat  modes^  de^  not  keep- them  ailent  in  hee  irausew'  That 
liiOy  w4ko  hate,  By  the  deNberaae  aets  of  Ihehr  legisl«tnao,ti«ftted 
'iMfmost'dhvioiB  dietatef'WMiHxMllempt^  wlio  Imvo.  exMhilei^ 
fyt  a 'long  series  of  yean,  a  epectaek'  t>f  slavery  whidi  they  etdl 
are  sotteiloas  to  perpMtaate;  who,  not  oontent  with  exposing  to 
the  world  for  near  a  ^entury^'nepeekitt^  piotnre  of  abominabie 
oppression,  are  stilt  togenioos  CO  prevent  the  liand  of  generosity 
from  robbing-it  of  hdfks  horrors;  that  -theif  -should  step  fei^ 
wardrasthe  eealous  partisans  of  freedom,  cannot  bot  sntonisk« 
persoo  who  is  not  tAstdst  enbngh  to  fecoiidfe  antipathies. 

^  For  Vhftme,^  9  \H  tls  lhro#  offHw  mask,  'tis  a  cobweb  one 
at  best,  and  the  world  wft  see  through  It.  It  wiH  not  do  ^mm  to 
talk  like  philodopfaersj  and  act  like nmrelenting  tyrants;  tobe  pw- 
petuftliysei^onhBhlg  It  with  Kbehyfor  our  text,  and  actaal  op- 
prcfssion  for  our  commentary; 

^But,  %,i«  it  impossible  thatdri^  body  shoald  leel  for  the  re* 
putation  of  Maryland  ?  Is  national  honour  unworthy  of  eoacsir 
deration ?  Is  'die  ceiisttreof  anenHghtened  oniverse  insufficient  to 
tOtirm  ngf  It  'may  proceed  irom  the  tstiott  of  youth  rperhape, 
but  Ae  chartK^er  of  my  country  among  the  nations  of  the  worM 
is  as  dear,  to  me  as  that  bocMtry  Itself^  What  a  modey  appeac- 
ance  muM  Mt^rylund  at  thhr  aloment  make  in  the  eyes  of  those 
who  view  lier  With  d^iiberadon!  U  she  not  at  once  the  fiihr 
temple  of  freedom,  and  the  aboitflnable  nursery  of  slaves;  the 
Miot4  for  patriots,  and  the  fostef'^modler  of  petty  despoU ;  .die 
aisiertor  of  humhn  rights,  and  the  patroo  of  wanton  ojipresrioD  ? 
Here  have  emigrahtr  from  a  Itnd'  of  tyt^imy  tend  an  aqrhim 
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from  penectttioDy  and  here  also  have  those  who.  came  as  ri^t- 
fuUy  free  as  the  wiuds  of  heaven^  iband  an.  eternal  grave  for  the 
liberties  of  themselves  and  their  posterity  i 

'^  In  the  name  of  God,  should  we  not  attempt  to  wipe  away  this 
stigma,  as  far  as  the  impressions  of  the  times  will  aUow  ?  If  we 
dare  not  strain  legislative  ai]4K>rity  so  as  to  root  up  the  evil  at 
once,  let  us  do  all  we  dare,  and  lop  the  exuberance  of  its 
branches.  I  would  sooner  temporize  than  do  nothing.  At  least 
we  should  .show  our  wishes  by  it* 

^^  But  lest  character  should  have  no  more  than  its  usual  weight 
with  us,  let  us  examine  into  the  policy  of  thus  perpetuating  slave- 
ry among  us,  and  also  consider  this  regulation  in  particular,  with 
the  objections  applicable  to  each.  That  the  result  ypW  be  fa-* 
vourable  to  us  I  have  no  doubt. 

^  That  the  dangerous  consequences  of  this  system  of  bondage 
have  not  as  yet  been  felt,  does  not  prove  they  never  will  be.  At 
least  the  experiment  has  not  been  sufficiently  made  tp  preclude 
q)ecttl8tion  and  conjecture.  To  me.  Sir,  nothing  for  which  I 
have  not  the  evidence  of  my  4Kn8es  is  more  clear,  than  that  it 
will  one  day  destroy  that  reverence  for  liberty  which  is  the  vital 
principle  of  a  republic. 

<<  While  a  majority  of  your  citizens  are  accustomed  to  rule 
with  the  authority  of  despots,  within  particular  limits ;  while 
your  youth  are  reared  in  the  habits  of  thinking  that  the  great 
rights  of  hunun  nature  are  not  so  sacred  but  they  may  with  in- 
nocence be  trampled  on,  can  it  be  expected  that  the  public  mind 
should  glow  with  that  generous  ardour  in  the  cause  of  freedom, 
which  can  alone  save  a  government  like  ours  from  the  lurking 
demon  of  usurpation  ?  Do  you  not  dread  the  contamination  of 
princifde  ?  Have  you  no  alarms  for  the  continuance  of  that  spirit 
whidi  once  conducted  us  to  victory  and  independence,  when  the 
tabns  of  power  were  unclasped  for  our  destruction  ?  Have  you 
no  apprehensions  left,  that  when  the  votaries  of  freedom  sa^ifice 
.also  at  the  gloomy  altars  of  slavery,  tliey  will  at  length  become 
apostates  from  the  former  ?  For  my  own  part,  I  have  no  hope  that 
the  stream  of  general  liberty  will  flow  for  ever,  unpolluted,  through 
the  foul  mire  of  partial  bondage,  or  that  they  who  have  been  ha- 
bituated to  lord  it  over  others,  will  not  in  time  be  base  enough  to 
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let  oUwrs  lorditover  them.  If  they  rasist^  it  will  be  die  struggle 
of  pride  and  sdjUkMtSy  notH>(  priiuipU. 

^  There  is  no  maxim  in  politics  more  evideatlj  just,  than  that 
\mn  should  be  relative  to  the  principle  of  government.  Bat  is 
the  encouragement  of  civil  slavery,  by  legislative  acts,  correspond- 
ent with  the  principle  of  a  demoiiNicy  ?  Call  that  principle  what 
you  will,  the  love  of  efuaUty,  as  defined  by  some ;  of  liberty y  as 
understood  by  others ;  such  conduct  is  manifestly  in  violation  of  it. 

**  To  leave  the  principle  of  a  government  to  its  own  operation, 
without  attempting  either  to  favour  or  undeimine  it>is  often  dan* 
gerous ;  but  to  make  such  direct  attacks  upon  it  by  striking  at 
the  very  root,  is  the  perfection  of  crooked  policy  Hear  what 
faas  beeiK  said  on  thb  point,  by  the  noblest  instructor  that  ever  in- 
formed a  statesman* 

<<<  In  despotic  countries,'  says  Montesquieu,  ^  where  they  are 

<  already  in  a  state  of  poiUical  slavery,  civil  slavery  is  more  to- 
^  lerable  than  in  other  governments.  Every  one  ought  there  to  be 
'  contented  with  necessaries  and  with  life.  Hence  the  con- 
'  dition  of  a  slave  is  hardly  more  burthensome  than  that  of  a  sub- 
^  ject.    But  in  a  monarchical  government,  where  it  is  of  the  ot- 

<  most  consequence  that  human  nature  should  not  be  debased  or 
^  dispirited ;  there  ought  to  be  no  slavery.  In  democracies^  where 
^^ey  are  elt  upon  an  equality,  and  in  aristocracies,  where  the 
'  laws  ought  to  endeavour  to  make  them  so,  as  far  as  the  nature  of 
^  the  government  will  permit,  slavery  is  contrary  to  the  spirit  of 
^  the  constitution ;  it  only  contributes  to  give  a  power  and  luxury 
^  to  the  citizens  which  they  ought  not  to  possess.' 

^  Such  must  have  been  the  idea  in  England,  when  the  general 
vpice  of  the  nation  demanded  the  reped  of  the  statute  of  Edward 
VI.  two  years  after  its  passage,  by  which  their  rogues  and  vaga- 
bonds were  to  be  enslaved  for  their  punishment.  It  could  not 
have  been  compassion  for  the  culprits  that  excited  this  aversion  - 
to  the  law,  for  they  deserved  none.  But  the  spirit  of  the  people 
could  not  brook  the  idea  of  bondage,  even  as  a  penalty  judici« 
ally  inHicted.  They  dreaded  its  consequences ;  they  abhorred 
the  examine :  in  a  word,  they  reverenced  public  liberty,  and 
hence  detested  ewety  species  of  slavery. 

^  Sir,  the  thing  Is  impolitic  in  another  respect.  Never  will  your 
country  be  productive ;  never  will  its  agriculture,  its  commerce. 


Digitized  by 


Google 


tl5) 

or  its  msBufiietiires  flourish^  so  long  as  they  depesd  on  reloctaitt 
bondsmen  for  their  progress. 
<^  <  £yeB  the  verj  eardi  itself/  (says tfaesame  celebrated  anth<w) 

<  which  teems  profusion  under  the  oiltiTatiflg  hand  of  the  ieee- 
'bom  labourer,  shrinks  into  barrenness  from  the  contaminating 

<  sweat  of  a  slave.'    This  sentiment  is  not  more  figorad  vety  bean- 
tiftd  dian  substantially  just. 

<<  Survey  the  countries^  Sir,  where  the  hand  of  freedom  con-* 
dnets  the  ploughshare^  and  compare  their  produce  with  yours. 
Tour  granaries  iu'this  view  appear  like  ikt  store-houses  of  em- 
mets, though  npt  supplied  with  equal  industry.  To  trace  die 
cause  of  tins  disparity  between  the  fruiti  of  a  ireeman's  volun- 
ttury  laboors,  animated  by  the  hope  of  profit,  and  the  slow-paced 
efforts  of  a  slave,  who  acts  from  compulsion  only ;  who  has  no 
incitement  to  exertion  but  fear ;  no  prospect  of  remuneration  to 
eneoisriqse,  would  be  insulting  the  understanding.  The  cause 
and  the  effect  are  too  obvious  to  escape  observation. 

^  Hence,  Mr.  Speaker,  instead  of  throwing  obstacles  and  dis- 
cMnragements  in  the  way  of  manumissions,  pnkknce  and  policy 
dictate  that  no  opportunity  should  be  lost  of  multiplying  them^ 
with  the  consent  of  the  owner. 

^  But  objectioBs  have  heretofore  .been  made,  and  I  suppose 
wUl  be  reiterated  now,  against  the  doctrine  I  am  contending  for, 

'<I  wiH  consider  them.  It  has  been  said  *  that  freed-men  are. 
'  the  convenient  tools  of  usurpation ;'  and  I  have  heard  allusions 
made  to  histoiy  for  die  confirmation  of  this  opinion.  Let,  how- 
ever, the  records  of  ancient  and  modem  events  be  scrutiniaed^ 
and  I  will  venture  my  belief,  that  qo  instance  can  be  found  to  give 
sanction  to  any  such  idea. 

^  In  Rome  it  was  clearly  otherwise.  We  have  the  evidence  of 
Tiberius  Oracohus,  confirmed  by  Cicero,  and  approved  by  Moa- 
Icsquieu,  that  the  incorporation  of  the  freed-men  into  the  cilj 
tribes,  re-«nimated  the  drooping  spirit  of  democracy  in  that  re- 
paldic,  and  checked  the  career  of  Patrician  influence. 

'<  So  for,  therefore,  were  properly-made  emancipations  from 
Contriboth^  to  the  downfal  of  Rome,  that  they  clearly  served  to 
procrastinate  her  exbtence,  by  rcstorLog  that  equipoise  in  the  con- 
stitution which  an  ambitious  aristocracy  were  perpetually  labour- 
ing to  destroy. 
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^  How^mueh  more  rational,  Mr.  Spedter^  woidd  it  be  to  argue 
that  slaves  are  tiie  fit  machines  by  which  an  usurper  might  eSM 
bis  purposes !  and  there  Is,  therefore,  nothing  which  a  free  go-^ 
vemmem  ought  more  to  dread  than  a  diffusive  pri^vate  bondage 
wkhin  its  territory. 

^  A  promise  of  manumission  might  rouse  every  bondsman  to 
arms,  under  the  conduct  of  an  aspiring  leader ;  and  invited  by 
the  fascinating  prospect  of  freedom,  they  might  raise  such  a 
slorm  hi  Maryland  as  it  would  be  difficult  to  appease.  Survey 
the  conduct  of  the  slaves  who  fought  against  Hannibal  in  the 
second  Punic  war.  Relying  on  the  assurances  of  the  Senate, 
who  had  embodied  them  with  the  Roman  legions,  that  conquest 
should  give  them  liberty,  not  a  man  disgraced  himself  by  flight ; 
but  though  new,  perhaps,  to  the  field  of  battle,  they  contended 
with  the  resolution  of  veterans.  With  the  same  promptitude 
and  intrepidity  would  they  have  turned  their  arms  against  the  9^ 
nate  themselves,  if  the  same  assurances  had  been  given  diem  by 
enterprising  citizens,  who  sought  their  destruction  from  motives 
of  ambition  or  revenge.  The  love  of  liberty  is  inherent  in  hu- 
man nature.  To  stifle  or  annihilate  it,  though  not  impossible,  is 
yet  difficult  to  be  accomplished.  Easy  to  be  wrought  upon,  as 
well  as  powerful  and  active  in  its  exertions,  wherever  it  is  not 
.  gratified  there  is  danger.  Gratify  it,  and  you  ensure  your  safety. 
Thus  did  Sylla  think,  who,  before  he  abdicated  the  dicUtorship, 
gave  freedom  to  ten  thousand  slaves,  and  lands  to  a  number  of 
legions.  By  these  means  was  he  enabled,  notwithstanding  aH 
'  his  preceding  enormities,  to  live  unmolested  as  a  private  citizen 
in  the  bosom  of  that  very  country  where  he  had  acted  the  most 
hateful  deeds  of  cruelty  and  usurpation.  For,  by  manumitting 
these  slaves,  the  usurper  secured  their  fidelity  and  attachment 
for  ever,  and  disposed  them  to  support  and  revenge  his  cause  at 
every  possible  hazard.  Rome  knew  this,  and  thwefore  Sylla  was  . 
aecure  in  his  retirement. 

^  This  example  shows  that  slaves  are  the  proper,  natural  im- 
plements of  asurpation,  and  therefore  a  serious  and  alarming  evil 
in  every  free  community.  With  much  to  hope  for  by  a  change^ 
and'  nothins;  to  lose,  they  have  no  fears  of  consequences.  De- 
spoiled of  their  rights  by  the  acts  of  government  and  its  citizens, 
they  have  no  checks  of  pity  or  of  conscience,  but  are  stimulated 
by  the  desire  of  xevenge,  to  spread  wide  the  horrors  of  desolation, 
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and  to  sabvert  ike  fbuitdttions  of  that  liberty  of  wiMt  they  h&Lve 
A^ver  participated,  aod  whi«h  they  have  only  been  permitted  to 
envy  in  others. 

^^  But  where  slaves  are  manunutted  by  government^  of  in  con- 
sequence of  its  provisions,  the  same  motives  which  have  attach- 
ed them  to  tyrants^  when  the  act  of  emancipation  has  ^owed 
from  them^  would  then  attach  them  to  goverament.  They  are 
then  no  longer  the  creatures  of  despotistn.  They  are  bound  by 
gratitude,  as  welt  as  by  interest,  to  seek  the  welfare  of  tfaatcoani- 
try  from  which  they  have  derived  the  restoration  of  their  plun* 
dered  rights,  and  with  whose  prosperity  their  own  is  insepara- 
bly involved.  An  apostacy  from  tiiese  principles,  which  form 
the  good  citizen,  would,  under  such  circumstances,  be  next  to  im- 
pdsstt^e.  When  we  see  freednotien  scrupulously  faithful  to  a  law« 
less,  abandoned  villain,  from  whom  they  have  received  their 
liberty,  can  we  suppose  that  they  will  reward  the  like  bounty  of 
n  free  government  with  the.  turbulence  of  faction,  or  the  seditious 
plots  of  treason  ?  He  who  best  knows  the  value  of  a  blessingf, 
h  generally  the  most  assiduous  in  its  preservation-;  and  no  man  is 
so  competent  to  judge  of  that  value,  as  he  from  whom  the  blessing 
has  been  detained^  Hence  the  man  that  has  felt  the  yoke  of  bon* 
dage  must  for  ever  jupove  the  assertor  of  freedom,  if  he  is  £ui4y 
admitted  to  the  equal  enjoyment  of  its  benefits; 

^  To  show.  Sir,  that  my  idea  of  the  danger  arismg  from  the 
number  of  slaves  in  a  free  government  is  no  novelty  in  politics, 
permit  me  once  more  to  read  a  passage  from  Montesquieu. 

<'  <  The  multitude  of  slaves  is  no  grievance  in  a  despotic  state, 
'  where  the  poUtUtU  slavery  of  the  whole  body  takes  away  the 

<  sense  of  eivU  slavery.  But  in  moderate  states  it  is  a  point  of  the 
^  highest  importance  that  there  should  not  be  a  great  number  of 
f  slaves.  The  ji^'ftca/  liberty  of  these  states  adds  to  the  vriue  of 
*  emnl  liberty,  and  he  who  Is  deprived  of  the  fatter  is  aho  de- 

<  prived  of  the  fprmer.  He  sees  the  happiness  of  a  society  of  ■ 
'  which  he  is  not  so  much  as  a  member ;  he  s^es*  the  seeurity  of 
^  others  fenced  by  laws,  himself  without  any  proteotion.  He  sees 
'  his  master  has  a  soul  that  can  enlarge  itself,  while  his  own  is 
'  constsaified  to  submit  to  a  continual  depression.  Nothing  more 
'assimilates  a  man  to  a  beast  tfami  living  among  frieemen,  him- 
<self  a  slave.  Such  people  as  these  are  the  aatusal  enemies  of 
^  sodety,  a^d  their  nonben  must  be  dangerous.' 
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^  Not  grtdual  emancipations,  therefoi^  but  the  extension  of 
civil  slavery,  ought  to  alarm  us ;  and  in  truth  we  are  the  only  w^ 
tion  upon  earth  tliat  ever  considered  the  first  as  a  ground  of  ap»  . 
prehensi<m,  or  tlie  last  as  a  political  desideratum. 

^  In  England,  while  bondage  existed  among  that  enlightened 
people,  enfranchisements  were  fldways  encouraged  by  Pariiament, 
mid  those  who  were  entrusted  with  the  administration  cff  justice  $ 
and  throughout  all  Europe  indeed,  after  the  introduction  of  Chris- 
Uanily,  the  gloom  of  civil  slavery  gradually  receded,  as  dieir 
horizon  was  enlightened  by  the  dawn  of  poHticai  liberty.  Even 
in  India,  where  dimato  and  the  nature  of  the  country  have  of 
necessity  established  a  political  despotism,  their  slaves  are  manu- 
mitted without  difficulty.  No  legislative  restrictions  to  observe! 
No  tyrannic  clogs  to  struggle  with !  These  were  reserved  for 
diat  unhallowed  snra  when  the  rders,  in  a  republic  produced  by 
the  perfection  of  human  reason,  should  forget  tiie  principles  of 
Uieir  constitution,  of  that  religion  they  profess,  of  the  eternal 
laws  of  nature,  nay,  the  suggestions  of  c<Mnmon  prudence.  When 
EUtttem  despots  surpass  us  in  humanity,  when  India  aft>rds  an 
evidence  of  justice  which  Maryland  hesitates  to  exhibit,  who 
does  not  lament  the  corruption  of  that  generous  spirit  whose  ex- 
ertions so  lately  attracted  the  attention  of  an  admiring  universe ! 

^  But  it  has  also  been  said  (and  who  knows  but  the  same  opi- 
nion may  still  have  its  advocates !)  **  that  nature  has  black-balled 
these  wretches  out  of  socieQr." 

^  Gracious  God !  can  it  be  supposed  that  thy  aknigfaly  Provi- 
dence intended  to  proscribe  these  victims  of  fraud  and  power 
from  the  pale  of  society,  because  thou  hast  denied  them  the  deli- 
cacy of  an  European  complexion  i  Is  this  colour  the  mark  of 
divine  vengeance,  or  is  it  only  the  ilinisy  pretext  upon  which  we 
attempt  to  justify  our  treatment  of  them  ?  Arrogant  and  pre- 
sumptikoos  is  it  *thus  to  make  the  dispensations  of  Providence 
subservient  to  the  purposes  of  iniquity,  and  every  slight  diversity 
m  the  works  of  nature  the  ^>ology  for  oppression.  Thus  acu  the 
.  intemperate  bigot  in  religion.  He  persecutes  ev^  dissented 
from  his  creed  in  the  name  of  God,  and  even  rears  the  honid 
ftbric  of  an  inquisition  upon  heavenly  foundations. 

^  I  like  not  these  holy  arguments.  They  are  as  comrenient  for 
the  tyrant,  as  the  patriot ;  the  enemy,  as  the  friend  of  mankind. 
Contemplate  Ait  subject  throOf^  the  calm  medhun  of  philoM^hy^ 
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and  thttt  to  know  that  these  shackled  wietches  are  men  as  wdl 
as  we  are,  sprung  from  the  same  common  parent,  and  endaed 
with  equal  faculties  of  mind  and  body,  is  to  know  enough  to 
make  us  disdain  to  turn  casuists  on  their  complexions,  to  the 
destruction  of  their  rights.  The  beauty  of  a  complexion  is  mere 
matter  of  taste,  and  varies  in  different  countries,  nay,  even  in  the 
same;  and  shall  we  dare  to  set  up  this  vague,  indeterminate 
standard,  as  the  criterion  by  which  shall  be  decided  on  what  com- 
plexion the  rights  of  human  nature  are  conferred,  and  to  what 
they  are  denied  by  the  great  ordinances  of  the  Deity  ?  As  if  the 
Ruler  of  the  universe  had  made  the  darkness  of  a  skin,  the  flatness 
of  a  nose,  or  the  wideness  of  a  mouth,  which  are  only  deformities 
or  beauties,  as  the  undulating  tribunal  of  taste  shall  determine,  the 
indicia  of  his  wrath. 

^  Sir,  it  is  pitiable  to  reflect  on  the  mistaken  light  in  which  this 
unfortunate  genera^n  are  viewed  by  the  people  in  general. 
Hardly  do  they  deign  to  rank  them  in  the  order  of  beings  above 
die  mere  animal  that  grazes  the  field  of  its  owner.  That  an 
humble,  dusky,  unlettered  wretch  that  drags  the  chain  of  bondage 
through  the  weary  round  of  life,  with  no  other  privilege  but  that 
of  existing  for  another's  benefit,  should  ha^e  been  intended  by 
heaven  for  their  equal,  they  will  not  believe.  But  let  me  appeal 
to  the  intelligent  mind,  and  ask  in  what  respect  are  they  our 
mferiors  ?  Thoi^h  they  have  never  been  taught  to  tread  the 
paths  of  science,  or  embellish  human  life  by  literary  acquire- 
ments ;  though  they  cannot  soar  into  the  regions  of  taste  and  sen- 
timent, or  explore  die  scenes  of  philosophical  researdi,  is  it  to  be 
inferred  that  they  want  the  power,  if  the  yoke  of  slavery  did  not 
check  each  aspiring  efibrt,  and  clog  the  springs  of  action  ?  l«t 
die  kind  hand  of  an  assiduous  care  mature  their  powers,  let  the 
fenius  of  fineedom  excite  to  manly  thought  and  liberal  invesdga- 
don,  we  should  not  then  be  found  to  monopolize  the  vigour  of 
fancy,  the  deficacy  of  taste,  or  the  solidity  of  sciendfic  endow- 
ments. Bom  with  hearts  as  susceptible  of  virtuous  impressionf 
as^our  own,  and  with  minds  as  capable  of  benefiting  by  improve- 
lient,  they  are  in  all  respects  our  equals  by  nature ;  and  he  who 
thiidu  otherwise  has  never  reflected,  thai  talents,  however  grea^, 
may  perish  unnoticed  and  unknown,  unless  anspicioua  circum- 
stances conspire  to  draw  them  forth,  and  animate  their  exertions 
in  the  round  of  knowledge.    As  weB  might  you.expect  to  see  the 
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bubbling  foantain  gush  from  the  burmiig  sands  of  Arabia,  as  tt!at 
the  iaspsration  of  genius  or  the  enthusiastic  glow  of  sentiment 
should  rouse  the  mind  which  has  yielded  its  elasticity  to  habitual 
subjection.  Thus  the  ignorance  and  the  vices  of  these  wretches 
are  solely  the  result  of  situation,  and  therefore  no  evidence  of 
their  inferiority.  Like  the  flower  whose  culture  has  been  ne- 
gkcted;  and  perishes  amidst  permitted  weeds  ere  it  opens  its 
blossoms  to 'the  spring,  they  only  prove  the  imbecility  of  human 
nature  unassisted  and  oppressed.    Well  has  Cowper  said, 

"  *  'Hi  liberty  alone  which  givei  the  flower 
"  ^  Of  fleeting  life  its  liutre  and  perfume, 
"  *  And  we  are  weeds  without  it.* 

^^  Again,  it  has  been  urged,  ^  that  manumitted  slaves  will  be, 
^  as  in  many  instances  they  have  been,  nuisances  in  the  commu- 
<  nity.'  I  know  not  of  instances  of  this  kind  in  number  suffi- 
cient to  justify  a  general  interference  to  the  prejudice  of  the 
blacks  :  but  even  if  they  exist,  the  argument  has  no  weight,  for  it 
IS  founded  on  what  is  not  pecuUar  to  those  people,  but,  from  an 
imperfect  administration  of  criminal  justice,  is  equally  applica- 
ble to  their  whiter  neighbours.  Will  any  one  pretend  that  they 
alone  merit  this  imputation  ?  Extend  it  to  your  white  citizens 
in  the  same  proportion,  and  you  will  not  censure  uncharitablj. 
I  would  not  give,  a  straw  to  choose  between  them.  That  many  of 
them  will  be  idle,  and  roguishly  inclined,  is  certain,  but  they  will 
be  kopt  in  countenance.  That  the  majority  will  be  honest  and 
industrious  is  as  probable  as  the  contrary.  I  would  trust  them 
as  soon  as  the  great  body  of  your  people  ;  in  general,  sooner ; 
because  the  plain,  simple  method  of  life  to  which  they  have  been 
accustomed,  supersedes  the  necessity  of  muck,  and  the  little  they 
want,  their  habits  of  labour  will  render  it  easy  to  supply ;  and  be- 
cause the  terror  of  the  law  operates  stronger  upon  their  mindtr 
than  on  the  minds  of  those  who  have  been  long  backneyed  in 
the  world.  They  have  also  the  same  inducement  to  industry  with 
others,  and  I  see-  no  reason  for  supposing  they  will  be  lazier. 

*^  Thus  have  I  anticipated  and  answered  such  objections  as 
have  come  to  my  knowledge,  against  manumission  in  generaL 
A  variety  have  also  been  started  to  this  particular  mode.  These 
too  shall  be  examined. 
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^'  As  to  such  a6  resped  soperanaiieled  alitves,  ted  the  iajory  tp 
creditors,  the  bill  may  opnt^n  the  remedy*    Let  die  bequest  he. . 
*  coosidefed  in  the  native  of  a  specific  legacy y  to  d^end  o«'tfae> 

fibct  of  assess.;,  and.  kt  all  manumissions  of  slaves  aJxiiPe  fifty . « 
,  years  oid^  bw'  declared  void,  and  tbeezecoU»rsbojumdto  iddeavnify.   - 
tlie  couQtj^. :  ,  .. 

**  But  another  objection  occurs,  wbkhr  may  deserve  a  more 
particular  reply,. becMise  agaiqst  that  thore.^an  be  no  adequate, 
^o vision.' _  *  Testators  maiy  .imgoverisb  th^ir  (juniliei^  by  inepn" 

*  siderate    mahuiy^isaion  in  their  last  sickness.     They  jnay  ^    . 

*  lightened  by  preachers,  refined  morali^,  and  others^  whes»  |he ,  ^ 
^  mimd  n  easily  alarmed  and.  incapable  of  its  ttstml  resistance/  I 
answer,  sir,  th^  if  eiqancipatioi^  can  be  effected,  toti^  the  m^n- 
er^$  eonsemt,  wliUe  hi»  uud^standmg.  ia  ^^fia^ly  competent  to 
the  act,  I  care  not  thtoug^i  what  medw^a,  Ciraud  excepted. 
j^lDuld  be  reduce  his  family  to  beggary,  by  it,  I  should  not  be  the  . .  " 
iHie  to  repine  at  the  deed.  I  should  gloi:y  in  .the  cause  of  iheir 
digress,  irhile  I  u^ished  them  .a  more  honest  patrimony.    $ir,  the 

'  cluLdren  have  no  claim  to  the  property,  of  tlie  pancetAf  except  as 
die  law  casts  it  on  them  i  and^  tbereibre^  you  violate  no  rule  of 
moral  justice  in  allowing  him  to  transfer  it  in  his  lifetime.  You 
permit  their  claim  to  be  l)8urred  by  the  will  of  the  ancestor  in  ' 
every  instance  but  this;  an  instaiice  which  deserves  more  tab^ 
withui  the  rule  than  ajsy  other  t|iat  cas  l^  mentioned,  because  the 
property,  being  fodnded  in  iniquity^  cannot  b^  too  easily  defeated.  -' 
But,  I  much  fear  that  this,  coiiimoii  apprebe,nsion  will  not  be  veri- 

•fied  in  practice.  .  Faaulies  will  take  cure  tliat  these  preachers 
shall  have  as  little  access  as  .possible  j[o  the  person  from  whom 
tb^  have  expectations.     They  wUl  not  permit  him,  if  they  can 

^  avoid  it,  to*^ close  his  life  with  the  noblest  act  of  justice  that  can  ... 
dignify  the  man.  or  characterize  the  Christian.  The  importunate  .  . 
scakit  will  have  less  employment  than  is  expected ;  less  than  I  . 
wish  him. 

5^  Vjfe  liave  also  been  told  ^  that  manumissions  by  last  will  may    . 
'  produce  the  untimely,  death  of.  the  maker.     Slaves,  kaowlng 
^  that  they  are  provided  for  m  the  v^  may  destroy-their  master        ' 
'  to  prevent  «  revocation,  a^id  hasten  the  completion  of  the  be-^ 
'qoest.'     ^Tis.  strange  to  tell^  but  I  hav^  known  this  obje<}tioit  ^ 
yrikd  on  ^  and  yel  it  is  plain  tha^H  applies  .with  equal  ioree  fo    .    --• 

.    .   ■  .-;...  ^    •;,,      .4'    '  ■   '    ■    r  /'.     . 
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wery  ievjii  whatsoever,  let  the  subject  be  wipftt  H  mi^jr^  or  cH^ 
^devitee  ss  whit^  as  the  doows  of  heaven:    Who  Is  there  dan  >lisi«v 
crimiiittte^?    I  wl^h  to  bear  a  'disrthicttbn' atteraiAed.    I  would 
draw  one  myself  if  f  wats  afble; 

**Oftce  more,  it  hks  been  rfH<*ged,  *tfiat  such  humane  provl- 
diona  in  favour  of  slaves  will  diminish  their  value,  b^  rendering 
.    tlieoi   tiirbulent,  disobedient,  and  unruly.'     Far  different    wag     . 
the  *ide3  of  a  mah  n^ose  name  and  whose  opinions  cannot  be 
too  often  repeated  ;  a  ftiah  whose  ^eatness  of  soul,  and  profound 
discemnent,  beammg  in  every  "page  of  his  works,  have  deserv-   ^ 
odly  acqiltred  hhn  the  admiration  of  his' coteirnporaries  and  pos-.. 
terity.    I  mean  Mont^quieu.     Let  those*  who  hold  this  opinion 
i«ad  the  Sphit  of.  Lews,  with  thchr  undei^andings  open  to  con- 
viction,  and 'if  tiiiey  stiU  iretain  this   sentiment,  I 'shall  despair 
of  producing  their  ctmversion.     A  nd  yet,  'Sir,  I  cannot  help  - 
remarking,  that  greatness  ahdhumanity  are  die  parents  of  cabcI* 
liation ;  but  stubbohjfi^  and  obstinacy  are  the  effects  of  caus^eless     . 
bali)arhy.     The' more  mild  and  equitable  our  laws  uponjhis     . 
subject,  the  easier  the  situation  of  our  slaves.     And  can  it  be    \. 
believed,  that  to  better  their  situation  will'  make  them  more  dis-   .. 
contented  with  it  ?— risk  probable  that  to  abolish  one  sad  conse-   ^ 
qnei)ce' of  their  bondage,  will  give  additiomd  weight  to  their  .^ 
shackles  ?     Is  the .  spirit  of  acquiescenoe  known  only  in  the 
gfoomy  regions  of  despair  ;  of  hit  rather  to  beVound  where  the 
'  cheerfa! ' rays  of  hopi  diffuse  their  soothing  influence?     Look 
back  for  examples  to  the  reptfblics  of  .Athens  and  of  Sparta. 
Never  did  the  sedition  of  }ier  slaves  disturb  the  tranqiiiltity  of  the     ^ 
forwer ;  because  the  lenity,  the  jnsVice  of  her  regulations  wiA 
respect  to  theftij  precluded  the  possibility  of  a  murmur. .  But  the 
slaves  of  Sparta  made  that  rcpobUc  a  perpetual  scene,  of  commo^'     .. 
tion,  because  in  considering  them  as  s7apcs,  the  republic  forgot     , 
that  they  were  nunl    In  addition  to  tfiese  observations,  it  may     . 
bfe  remarked,  that  the  law  in  question  has  not  always  existed  i»  .  ^ 
this  State ;  and  who  is  it  will  contend  that  our  skives  ace  more  .^ , 
tractable  now  than  before *its  pMiaf&?     In  Pennsytvania,  where 
tihay  have  gone  to  a*  prodigious  extent  towards  the  total  abolition 
of  slavery,  have  they  Ich  these  evils  'at  which  gentlemen  affect  to 
\)e  so  alarmed  ?' '  ''  '     .• 

.   •  .     •  •  •••■   •        •  .  / '.     ,  . . 
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"I  have  heard  of  no  objections,  except  those  I  6ave  ahread^ 
noticed,  against  the  report  upon  the  table,  and  I  can  fottsee  n« 
more.  If  there  aire  any  not  yet  stated,  I  request  the  enemies;  to 
this. measure  to  disclose  them  no \^.  I  offer  myself  ready  ^to 
answer  thein,  ^r  (o  yield  to  be  a  proselyte  to  their  opinion  if  1 
{^nbt.    •  ■    ■         '  /      , 

<<  Here  tb^,  Sir,iet  the  subject  re^t.  with  the  Honse,  upon  its 
obvious  merits.  What  wiH  be  their  df'terhtination^d  luiow'not. 
^Vhat  it  ought  tp  hCf  Ii)av%  9X  pre^nr,  n»  doubt/  Yon  ai^  not 
caAed  upon,  at  this  time,,  tp  compel  an  emanc^raklioii  of  y6tir 

'slaves.    For  sueh  a  measure  I  am  no  advocate,  however  prpper 
it^ght  be  upon  pilnciple,  or  [f  the  temper  of  the  people  would 

\aUo)r  it  (for -there ;are  times,  wheh  the  best  laws  cannot  with  pro- 
prie^  be  enacted.) — Thus  stands  ^the^qdestlftn  At  present.  A 
former  legislature  has  created.a  b«rxie^t<>  tlie  course  of  volantajry ' 
liberation.  They  have  forbid  a  mantanission  by  last  will  and 
tttscament,  OT  iii  any  manner  (|uring  the  kst. sickness  of  the 
^wn6r'<  a  tilne  #hQli  theheort is  Hiost powerfblly  disposed  to  be 
geoerous  Anfi  jWi^*  Tfiey  have  MkaMjei  afanost -the  only  oppor- 

'  tunity. these  wretdi^s.can  hav^  of  r«gi|inin^  the  s^en  to:  which 
God  and  nature  have  given  them  a  title.  They-  h^ye  thrown  up 
an  insnperabLe  mound  ^igainst  the  gentle  ci^rrent  of  humanity,  to 
the  adciidonal  injury,  of  ihosc  wl|ioiti  they  had  already  injured 
bc^ott4dl^''c*^  (|f  justification.  "  All  this  they  have  done  with* 
out  one  lational  ikidgceinpit  f .  iiMiolit  even^  policy  to  plead^  in  its 
extenuaiiois.  Will  you,  thi^if.i^hose  conncib  the  breath  of  fi^^a^ 
dom  has  heietofore  inspired;  whose  citizens  have  been  led  hjr 
l^rovidence  td  conquests  as  glorious  .as  unexpected,  in  the  sacred 
cause  of  human  jiature;  whose  government  is  /bunded  on  the  / 
never^nMddenng  basis  of-eqaal'  vigfats';  wtti  you,  I  say,  behold 
this  Wanton  abuse  of  lc|;i^2at»re  ainboiity ;  ^his  shameful  disregard 
of  every  moral  and,  religious  obUg&tlon  ;,  thh  fiagrant  a£t  of 
sti^ned  and.  unprovoked  cruelty,  and  not  attempt  redresn,  whei^ 
redress  is  so  easy  to  be  effected  ? 

**  Ofieoy  Mr.  Speaker,  ha5  tfa^  public  treasure  reUeved  the  wants 
of  miffsring  mqrii,  whear  the  ^bounty  of  goveifrnnerit  was^  hardly 
reconcileable  with,  jiurtitse^;  Jbut  you  have  now  submitted  to  your 
oonaideraCion  a  ease  wheretiie  finer  feofings ^of  be^evolenc^ may 
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\^  gratiftcd,  <and  rigbt.aad  jualice  add  thek  sanctitHi  to'ttie  fl^« 
Biire,  while' tbe  commanitjr  sustains  no  dama^.  .  Voiirs,  too,  will 
be  the^atitude  of  the  millions  whom  this  day 'is  ^ote  may  give  to. 
breathe  the  air  of  freedom  ^  yours  the  flattering  approbation  of 
*tfae  fri^ds  of  mcuikind  ;  and  yours  th«  pleasing  conscioqsness  M" 
having^. under  the  influence  o(  every  nobler  seotiaieDt^anlDOKd 
the  manacles  of  many  a  feilow'-creature,  and  led  him  by  ttie.bwisi 

'  to  LIBEKTY  mid  S0GlAi«  BAPriKESS  ."' 

.  In  1 702,  Mn  Pinjkiiejr  wm  ^l^cted  a  member  of 
the  Executive  Council  of  Maryland,  and  continU^ 
ed  in  that  station  until  November,  1795,  when 
being  chosen  a  detegafe  to  the  JUegislature  froia 
Anne  Arundel  county,  he  resigned  bis  seat  at  the 
Council  Board,  of  which  be  was  at  that  time 
President. 

During  all  this  period  he  eontimiod  ind^fatiga^ 
biy  devoted  to  bis  |>rofesflional  porsutts,  and  gra;- 
dually  rose  to  the  head  aC  the  bar,  and  to  a  dis- 
finguished  rank  in  the  public  councils  of  his 
native  State-  "His  acuteness,  dexterity,  and 
zeal  in  the  transaction  of  bjosinesa  i  his  reaxiiness, 
spirit,  and  vigour  in  debate;  the  beauty  and  rich- 
ness -  of  his  fluent  elocution,  adorned  with  the 
finest  imagery  drawn  from  classicar  lore  and  a 
vivid  fancy;  the  manliness. of  bis  figure,  and  the 
ener^  of  bia  mein,  united  with  a  sonorous  and 
flexible  voice,  and.a  general  animation  and  grace- 
fill  delivery,''*  ^et^  the  qualities  by  whiqh  he  at-, 
tatned  this  Novated  standing.  But  there  remain 
no  other  nfiemorlals  of  his  professional  character 

at  this  period  of  his  life  than  such  as  have  been 

'   ■ ,,■•■ . <     ■      ,,    ^ Li 
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preserved  in*  the  fleeting  recoll^ctioti  of  his  co- 
temp0rariesy  in  the  written,  opiniona  which  he  . 
gave  upon  cdse9  submitted  to  him  as  counsel,  and 
10  the  books  of  law  report*.  It  is,  however,  ob.^ 
:  viousljr  impossible  to  form,  any  adequate  notion  of 
the  poweri^  of  an  advoicate  from  the  concise 
sketchea  of  the'  arguments  of  counsel  contained 
in  the  books  of  reports.  But  an  argument  which 
hedeBvererf  in  1793  upon  the  question  whether 
the  statute,  of  fimitations  is  a  bar  to  the  issue  of 
tenant  in  teul,  (which  will  be  found  reported  in 
thef  3d  volutae  of  Harris  and  MiHenry^s  Rieports, 
p*  270,)  may  be  referred  to  as  a  specimen  of  the . 
Accuracy  -and  depth  of  his  legal  learning,  and  of 
his  style  and  peculiar  manner  of  reasoning  upon 
techfiieal  subjects.  '    '  ' 

In  nsfe,  he  wjas  selected  by  President  Wash- 
ingtoatts'one  of  the  Commissibners  on  the  part 
of  the  United  States,  under  the  7th  article  of  Mr.. 
Jay'i*  treaty  with  Great  Britain.  After  consulta- 
tion with  his  friehds,  he  reliictautly  determined  to 
accept  thin^appdihtment,  which  had  been  spon- 
taneously tendered  to  him.  He  accordingly  em- 
barked \f6r  London  with  his  family,  where  he 
arriTed  in  July,  17i96",  and  was  joined  by  Mr. 
©ore,  the  other  Commissioner  on  the  part  of  our 
govenmeht.  The  Board  haying  beeii  organized 
by  the  addition  of  Dr.  Nicholl  and  Dr.  Swabey 
as  British  Oommissioners,  and  of  Colonel  Trum- 
bull, (a  citizen  of  the  United  States  Appointed 
by  Ibty)  proceeded  to  examine  the.claims  brpugfat^ 
before  it.    Various  Jnt^rjestin^  quostiom  ara«e^' 
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ill  the  course  of  thi«  examination,  respecting  tl^ 
law  of  contraband^  domicil,  blockad.ex  and  tke 
practice  of  the  prize  courts,  which  f^ere  invefiti-. 
:  gated  and  discussed  with  great  learning  v^ 
ability.  Mr.  Pinkney^s  written  opiniops  ^^ivered 
a(  the  Board,  which  are  mibjoined  in  the  Se<KyiHl 
Part  of  this  publication,  will^  I  think,  be  found 
to  be  finished  models  of  judicial  elaqueiice^ 
uniting  powerful  .and .  qomprehenaive  iBirgiamenl;, 
with  a  copious,  pure,  ^nti  energetic  diction;* 

He  <  was  also  engaged,  dwing  b|9  residence 
abroad,  in  attending  to  the  c^im  of  ih^  State  of 
Maryland  far  a  large  amount  of  pubUc  pro^rty 
invested  in  the  stock  of  the  Bapk  ofElnglaBd  be- 
fore the.  revolution,  and  n^ich  had  become  the 
subject  of  a  coinplicat^d  Chancery  litigation.*  He 
at  last  succeeded  in  extricating  the  stock  £rom 
this  situation  by  an  arratigeme^t  under  which  it 
was  (with  his  consent)  adjudged  to  the  crown, 
with  an  understanding  that  alter  the  payment  of 
the  liens  upon  it,  the  balance  should  foe  paid  over 
to  the  government  of  Maryland* 

The  following  extracts  from  letter  a  to  his  elder 
brother,  will  sliow  the .  nature  of  Mr*  Pinkney'^ 
6ccupations  and  pursifite  during  bis  nefttidence  in 
England. 

^DxABX.>-^We  are  now  London  kouse-keepers.  I  found 
HiTouhl  not  ali*w)^ ,  to  take  lodgings  uAles9  we  meant  to  do. 
(MfMW  inattad  of  beiAg  coaalbrtatde.    Our  presertreiidenee 

*' Sea  Faav  SBCon^  No.  I. 
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is  merdy  impptkry,  t  bate  takc^  a  short  lease  ol  a  ni^  Jhosse 
in  Upper  QuilfDrd^street, -No.  5,  to  which  We  shal!  riemove  in 
about  six  weeks.  The  iituaiion'  is  airy,1enteel^  and  convenient 
enough  to  the  Commissioners'  office.  We  are  compeOed  to  live 
hanflsottdj^  to  avoid  angularity ;  but  our  view  is  still  to  be  as 
ecoiidmical  as  the 'requisite  style  of  living  will  admit.  We  do 
n<9t  and  shall  not  want  for  the  most  respectable  and  agreeable  . 
society.  I'he  American  families  here  are  on-  the  most  friendly 
and  nitlmate  footing  with  iis^  and  we  have  as  many  English  ac- 
quaintances ^  we  desire.  In  short,  we  may  pass  our  time  here 
(for  a  few  years  t<5  come)  wjth  considerable  satisfaction — ^not  so 
jli^t^^  indeed/as  at 'Annapolis^  but  stHl  with  niuch  eomfort  and 
many  gratifications.  My  lieahli  Is  apparently  bettered,  aijd 
Mrs.  P.  is  evidently  mending^^buV  we^  have  not  yet  had  suffi- 
cient experience  of  the  Climate  to  be  able  to  conjecture  its  futuce 
^eflects  on  us. '  The  child  continues  well. 

"  Our  nimesake  (Ae  late  American  minister)  is  an  amiable  . 
jnan.  We  have  lieten  much  Vi^  bim,  and  have  received  from 
liim  every  possible  attentfoti.  He  umies  witli  an  excellent  mider- 
sta&ding,  the  nl&st  j^easing  manners^  and  H  al  once  the  man  of 
sense,  and  the  polished  gendeman.  Every  body  speaks  well  of 
him,  and  deservecfty.  'There  Is  no  doubt  of  our  relationship. 
His  laauty  came  from  th^  North — ^I  think  from  Burham,  where 
be  tells  me  be  stfll  has  relations^  The  loss  of  his  wife  ap- 
pears to  bdVe  affected  him  deeply^  and  has  doubtless  occasionied 
his  anxiety  to  return  to  America.  He  leaves  us  soon,  and  I  am 
sorry  that  he  does  so.' 

**  Yesterday  we  appointed  ^  fifth  Commissioner  hi^  lot.  He 
is  an  American  (Colonel  Sohn  T rrfnibulj,)  and  was  Secretary  to 
Mr.  Xay,  when  envoy  at  this  court.-  I  made  the  draft.  We  all 
qualified  this  chomii^  before  the  Lord  Mayor,  and  shall  con^- 
mence  business. very  soon.  Every  thing  In  relation  to  the  com- 
mission wears  flrf/jres^wf  a  favourable  aspect,  and  I  have  now  , 
ezpectatiods  of  being 'able  to  return  to  my  friends  witl^in  a  pe- 
riofl  much  shorter  dian'T  had  ventured  to  hope  for. 

^  2d  SepL  1796:  P.  S. '  Yout  letter  of  the  2<5th  June  has  just  , 
reached  me.    Be  assured  that  nothing  can  diminish  my  attacb- 
ment  to  AnnapoHs.    1  have  nothing  to  complain  of  from  the  in- 
babtt||its'*-Htn[i'th^  '<kmtrary,  they  have  done  me  honour  beyond 
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ny  merit    I  feci  the  worth  of  their  ttleotiMM^  and  ishall  never 
lose  ih«  grateful  recollection  df  them.    They  liave  treated  me  " 
^mth  flattenag  and  friendly  distinctioas,  and  I  will  never  give 
Ibem  caose  to  regret  it*    In  a  .Afford,  the  hope  of  once  more  be* 
coming  an  inhabitant  of  my  native  ,dty  forma  one  of.D^  great- 
est pleasm^es.    If  i  cannot  be  ^hoppy  ttaefs^  I  cannot  be  happy  * 
any  where.    If  I  were  to  settle  in  any  other  place,  intereatj  not. 
inclination^  roust  give,  rise  to  it.    I  know  not,  where  the  wuriu' 
of  procuring  a  competence  may  hereafter  fix  ,me ;  but  if  thai 
competence  can  be  obtained  at  Annapolis^  there  will  I  labonr . 
for  it.  '  y  . 

'f  I  intended  to  have  written  to  Mr.  James  Williams^  but  have 
been  so  mucb  interrupted  and  engaged  as  not  to  be  able  to  .do  so. 
Indeed  I  have  no.sui>ject  for  a  leHer  but  what  is  exhanst^d  in 
thb.  *  His  friendly  offices  on  the  eve  of  my  departure,  proved  ^ 
the  goodness  of  his  heart|  and  m^de  a  deep^  impression  on  mine. 
Let  me  be  ren^emb^red  to  iiini  in  the  warmest  terms.  I  will 
.  write  to  aU  my  friends  in  due  time--and  in  the  interini  tell  them 
to  write  to  me — a  letter  is  now  of  real  value  to  me.    • 

"  Sept.  1 8th.  P.  S.  I  missed  theopportoi^ty  of  sending  my 
letter,  and  do  not  now  know  when  I  ^alt  have  aaottien 

^'  The  shooting  season  began  here  die  1^  last.,  but  I  have 
not  yet  had  a  gun  in  hand.  I  envy  Dr.  Sheaffthe  sport  he  will 
have  in  the  neighbourhood  of  Annapolis.  There  can  be  none 
in  this  country  to  equal  it. 

^  Adiea — ^if  I  keep  my  letter  by  me  much  longer,  it  will  be- 
come a  volume  Of  postscripts. 

<<  October  Uth.  I  have  just  got  yoors  of  the  14th  Aag.  It  ia 
kind  in  you  to  write  thus  often.  Persevere  in  a  practice  so  weB 
begun,  and  you  will  oblige  me  highly.  The  Commissioners 
oommenc<^  business  the  10th  inst.  t  was  presented  to  the 
King  on  Wednesday  last  at  St.  James>.  It  wa$  necessary,  and 
l^An  glad  it  was^  for  while  I  am  here  I  wish  to  see  .as  much  as 
possible.  I  was'in  the  House  of  Lords  at  the  openi^  of  Par- 
tiament,  and  heard  his  Majesty  deliver  his  spteech-^bnt  I  was  not 
aM^  to  hear  the  debate  upon  it  in  the  HjMise.of  Commons,  as  I 
wished  to  do.  I  have  attended  the  theatre  pretty  often^  and 
have  seen  all  thdr  great  performers.  Be  assured  that, we  are  ac- 
cttstomed  Ui  America  to  rate  their'  excellence  too  bt^ .   There  is 
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hardly  aa  exbibidon  m  London  wJiich  report  does  not  exu^ 
gerate  to  us.  I  was  led  to  expoct  lyiore  iban  I^bave  been  ahte 
to  find.  There  ^  are  subjecUy  bowever^upon  whicb  I  have  n^ 
been  disappointedr— the  beauty  and  flourishing  appearance  of  the 
oeontry — ihe  excelience  of  the  ro^df — the  extent  and  per^tion . 
of  their  various  mannfactuires^^the  enormous  stodt  of  indivi- 
d^  wealth  whicb  town  and  couotry  exhibits^  &e.  dec.  c|m|iot  be 
ioo  stroi^ly  anticipated." 

^  Dl^]l  J.r*I  ^^^  ieceived  yaur  letter  of  ijie  4tb  of  Maidi, 
enclosing  one  for  Mc  Trumbutt--bttt  tbat  of  tbo  17tb  of  April, 
covering  a  duplicate  of  TrumbulFs  letter,  I  haVe  not'  received. 
Mr.  T.  has  charged  me  with  his  thanks  for  your  attention— apd 
willy  I  presume,  write  to  you'himaeU'* 

^  I  am  grieved  by  the  style  of  your  letter.;  if  1  have  neglect- 
ed you,  it  has  not  been  hfOm  want  of  aiection  or  fbrgetfulaess 
of  what  I  owe  to*  your  worth.  I  did^noC  know  that  it  wtHitdbe 
acceptable  to  yon  to  hear,  very  often  or  very  iiitiy  from  me ;  and 
if  on:  that  account  I  have  sometimes  made  you  tmtf  to  odiers  for 
tklhigs  of  me,  and^at  other  times  have  written  rather  acantify  on 
subjects  that.mii^  have,  been  inter<estittg  to-  you^  I  ask  to  be 
forgiven. 

''To  say  the  truth;  a  long  letter  of  a  merely  fliiendly  com* 
.  plexion  is  not  easily  made.  It  would-  b^  idle  tp  give  you  in  such 
a  letter  the  news  of  the  moment,  for  the  news  «rouId  cease  to  be 
so  before  the  letter  could  reach  you ;  and  I  should  fatrgoe  you  to 
death  if  I  were  lo  doom  ycfti  to  read  aceounls  of.  London  amuse* 
ments,  or  of  the  nuinaer  in  which  I  pass  my  time.  Such  details 
would  'soon  have  no  novelty  to  recomm^id  them,  and  would  lose 
all  attraction. 

^  I  have  seen  v(t  this  courftry,  end  continue  to  see,  mudi  that 
deserves  dbe  attention  of  him  that  would  be  wise  or  happy ;  but 
I  would  prete  making  all  thiir  theW8a%ct  of  cmwtrskttM,  when 
Providence  shall  permit  us  to  meet  agaio^  to  putthtg  ft  imper- 
•fectly  on  paper  for  your  perusal  when  we  are.  separated.  There 
Is  not  perhaps  a  more  dangerous  thing  for  him  who  aims  at  coh- 
abtiincy,  or  at  least  the  ail)Maienee  o#4t,  than  to  hasten  to  record 
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impreR^fis  9S  thej  are  ma4«  upon  his  mind  by  a  st^  of  things 
to  ^Mch  bf?  has  not  been  aecustbmedy  and  to  ghre  that  record 
oQt  of  hisTowi^  possession.  Iiiiave  made  condosions  faere^  from 
time  to  tkne,  which. I  have  afterwards  discarded  as  atisard  ;  and 
I*  could  wish  filiat  some  of  these  conclasions  dkt  not  show  them- 
selves  in  more  than  one  of  the  letters  i  have  Occasionally  written 
tb  my  friends.  I  have  m^de  6iUe  estimates  of  meid  and  things, 
and  have  corrected  them  as  I  have  been  able ;  in  this  'tibere  was 

'  nothing  to  blush  (pXy  for  who  is  there  can  say  he  has  not  done  the 
same  ? — But  I  bonfess  tha^  I  da  feel  some  litde  regret,  when  I 
rtoember  that  I  have  sent  a.  lew  {though  to  say  the  trntb,  vtry 
ftw)  of  those  estimates,  aceoss  the  Atlantic,  as  indispntably  w> 
du^e,  and  have  «kber  deceived  those  to  whom  they  were  sent, 
or  afibrded  ihem  pounds  f^r  thinking  me<a  pvecipitsite  or  snper^ 
ficial  observer.  .The  consciousness  of  this  has  indisposed  me  to 

'  a  repetition  of  similar  conduct ;  And  |  have  desired  so  to  write 
^n  futiire  as  to.  be  able  to  change  ill-founded  opinions  without  the 
hatord  of  being  c^nvicte,d  tif- capnciousness  or  foUy^  You  wiU 
observe  that  I  am  all  this  time  ekideavouring  to  make  ray  peace 
with  y<M]  on  th^  score  of  your  complaint  of  negligence ;  but  after 
all,  r  teust  in  great  ateaswre  re)y  upon  your  disposition  to  bear 
with  my  faults,  and  to  overlook  those  yon  canbot  fiilly  acquit* 
I  must  not,  however^  omit  to  ^tate  my  belief  that  you  do  not 
receive  ail  the.ktibMrs  i  send,  you,  and  of  course  tdat  I  appear  to 
you  more  culpably  than  I  really  an^ 

<<  I  wish  I  .could  tell  you  when  I  shall  be  likely  to. see  you ; 
although  my  time  passes  in  a  wayiugbly  grstifyii^,  I  am  anxious 
to  return,.  Our,  acquaintance  has  lately  Very  much  enlarged 
itself,  and  our  »tuation  is  altogeil^r  peculiarly  pleasant  for  fo« 
reigners ;  but  I  sigh  now  and^Jien  for  home* .  I  am  told  that  I  am 
considerably  altered  since  I  came  here,  and  F  incline  to  think 
there  is  some  foundation  for  it ;  but  I  shall  not  grow  much  wiser 
or  better  •  by  a  longer  stay*     t  am  become  familiar  with  almost 

.  every  thi^g  aiqund  me,  and  do  not  look  out  upon  life  with  as 
much  inteiuness  of  observation  as  hereti^ore,  and  of  coarse  I 
am  now  rather  cpnfirming  form^  acquisitions  of  .knowledge 
ttian  laying  in  n^w,  stores  for  the  futuce^I  begin  to  languisb  for 
qty  professioa-r-I  wairt  active  enpipl^yiiipQt.    the  business  of  the 
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copufibfa^  does  net  occupy  me  safficientljr,  and  viiklo||&c. 
with  the  lud  df  mutj^  reading;  cannot  supply  the  deficiency.  My 
jme  is  always  filled  in  some  way  or  other ;  hot  I  thmi  I  sboidd 
be  the  better  for  a  speech  now  and  then.  Perhaps  another 
twelvemonth  may  give  me  the  opportnnity  of  making  speeches 
till  I  get  tired  of  them^and  tire  others  too.     ' 

"  Tbere  are  sQme  respects  in  which  It  may  be  better  that  I 
sh9Uld  renoaip  here  a  little  longer ;  my  health,  though  great^ 
inen^ed,  is  still  delicate — I  look  better  than  I  ami  ^od  perhaps 
a^sviiSQi^r  at  Brighion  or  CMettenham  may  make  me  stronger. 
The  last  winter  has  been  unfavourable  to  me^^y  affecting  my 
'  stomach  severely,  and  J  have  at  this  moment  the  same  aJfTecdon 
in  a  less  degree,  accompanied  with  a  considerable  head^eliu 
I  ought  to  have  good  health,  for  I  'take  pains  to  acquire  tt ;  an<i 
have,  even  gone  so  far  as  to  abandon  the  use  of  tobacco,  to  which 
I .  was  once  a  slave. — ^It  is  now  about  eighteen  months  since  I 
have  tasted  this  pernicious  weed;  but  I  did  not'  forbear  t^e'use 
of  it  solely  op  account  of  my  health  ;  t  found  that  it  was  ctnou^ 
dered  here  as  a  vulgar  habit^  which  he  who  desired  society  must 
discard.^' 

^  LoMl»oN^' 14<*  F«&rifAry^  1800« 

^^  Dbar  J.,-^It  is  now  so  long  since!  have  had  a  line  from  you, 
that  I  must  conclude^  I  have  been  nhlucky  enough  to  ^ve  you 
offence  for  which  it  is  necessary  I  should  atone.  What  it  can 
be  I  have  no  means  of  conjecturing ;  but  let  it  be^'whatk  raay^ 
,you  ov^ht  to  believe  that  it  has  been  wholly  accidental^r  Yoti 
complainfd  to.  me  some  time  ago  that  I  was  a  rtegligent  corres-" 
ppndeot;  t  explained  the  cause,  and  asked  td  be  fbrgiveii»  If 
that  explanation  did  not  satisfy^you,  at  least  my  prayer  of  pardoft 
had  some  claim  to^  be  well  received.  I  think  1  kfiW  you  so 
well  that  I  may  venture  to  be  certain  you  are  not  stiH  angry  with 
me  for  the  'old  reason.  There  must  be  some  fiet^  ^ond  of 
exception.  Let  me  know  it,  I  entreat  you,  and  I  wilt  make 
amends  as  far  as  I  am  able.  I  had  indeed  hoped  that'  it  would  not 
be  for  ordinary  matters  that  you  #ould  forget  my  claims  to  your 
friendship^  if  not  your  affectum.  I  had  supposed  that  you  would 
not  Hghtly  have  been  induced  to  treat  me  a»  a  stranger ;  and  to 
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8uf>atitqte  the  cold  intercourse  of  ceremony  lor  that  of  die  heart. 
Wfajr.  will  you  allow  me  to  be  disappointed  ib  expectations  8i» 
reasonable,  and  so  justly,  founded  on  the  nfttoral  gobdiiess  of 
your  disposition  A  and  die  soundness  of  your  underiytanditig  ?  ,Ci& 
you  imagtae  that  I  do  Qot  recollect  how  much  I  i&nr  indebted  to 
yeiir  kindness  on  varic^u^  occasioos,  and  how  strong  is  your  tide 
10  my  attachment  and  respect  ?  If  I  have  appeared  to  slight* 
your  letters  by  sometimes  giving  them  short  answers^  and  some-^ 
times  debyiog^to  give  them  any,  can  you  think  so  meanly  of  me 
as  to  suppose,  thi^t  therefore  I  have  not  placed  a  proper  value  otfi 
them  and  you?  .1  declare  to  God  that  if  you  have  made  this  - 
supposition,  you  have  been  unjust  i^oth  to  yourself  and  me.  There 
k  npt  a  p^son.  on  earth  for  whom  I  have  a  more  warm  and' sin* 
ce!re  regard,  nor  is  there  one  whose  correspondence,,  while  you 
jpermitte^  it.  to  last,  .was  more  truly  grateiul  to  me.  I  beg  yon, 
therefore,  to  resume  it;  and. to  resume  it  cordially*— Bot  if,  after 
all,  you  are  so  different  from  yourself  as  to  persist  in  regarding 
me  as  one  who  has  no  better  ties  upon  you  than  the  rest  of  the 
world,  at  least  tell  me  yhy  it  b  that  this  must  be  so. 

^X>f  the  late  revolution  in  France  and  of  Bonaparte's  ad-' 
va^ces  to  negotiation,  wilb  the  rejefefion  of  these  advances,  yott 
wiU  have  heard  before  this  can  reach  you.  J  was  fH'esent  veiy 
lately  in  the  House  pf  CoiomoRs  mt  the  debite  on  the  rejection 
of  these,  overtures..  So  able  and  eloquent,  a  speech  as  Mr.  Fitt'fc 
on  that  occasion,  I  never  witnessed.     ICxperienoe  only  can  ^e- 

."cide  how  far  the  conduct  he  vindicated  was  wise.  Administra- 
tion havjc  undoubtedly  sangMiflie  hopes  of  restoring  the  House  of 
Bduibon  I  and  prodigious  efforts  will  be  made  during  the  next 
cawpaigp  .with  that  object  I  do  not  think  this  will  succeed. 
The  co-op^ationK>f  Russia  still  remains  equivocal;  but  even  if 
JEUissia  should  give  all  her  strength  to  the  conMeracy,  it  will  not 
have  power  to  force  upon  Fran^^e  the  ancient  dynasty  of  that 
Mooivy  wUh^  aM  tfee  consequences  Jn^eperable  from  it  The 
present  government  of  that  ilWated  nation  is  a  n^ockery— ^  rhnk 

.  usur|)ation  by  which  ppliticij  freedom  is  annihilated;  but  it  is  a 
government  of  energy,  and  wiH  be  made,  yet  more  so  by  an 
avowed  attempt  to  overturn  it  by  a  foreign  army  in  ^vour  of  the 
exiled  family.    This  is  my  opinion ;  but  the  war  in  £urope  has 
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SO  often  cliai^ged'  id  aspect  against  aJI  csdciiklion  that  (iroph^ 
des  aboxxt  hs  fbttfre  results,  a^e  hardly  wortk  the  making.  The 
de&th  of  General  "Washington  ha£  ascertained  how  greatly  he 
was  every  where  admired.  The  panegyrics  that  all  parties  belre 
have  combined  to  bestot^  upon  his  charader  have  Equalled,  those 
in  America* 

^  P!  S.  Ai  our  Como^ssion  is  at  a  stand  on  account  of  the 
disagreecients  under  the  American  commission,  I  qan  form  no 
guess  as  to  the  probable  time  of  my  return.  There  is  little  pro»- 
pect,  however,  of  its  being  very  soon.  I  must  he  patient,  and 
am  determmed  to  see  it  &utj  but  I  wisli  most  Ardently  to  rcNrisit 
my  country  and  my  friends,  t  think  it  likely  that  my  bjrother 
Commissioner,  Gore,  will  take  a  trip  to  Aroelrica^  next  sunitner, 
and  come  back  in  the  course  of  .the  Itutumn. .  I-  am  afraid  we 
shall  both  have  kisure  tmmgh  for  a  voyage  to  the  East  Inij^. 
I  have  nothing  to  do  Here  but  to  visit,  read,  writej  and  so  fortb-^- 
In  ttkis  Idle  course  I  certainly  grow  older  and  perhaps  a  little 
wiser ;  but  I  anl  dohig  nothing  to  expedite  my  return.  * 

^  Pray  can  you  make  out  to  send  nfe  a  box  of  JSpaAish  cigars  ? 
If  you  can,  i  will  thank  you  ;'for  I  find  it  foenefidal  to  sknoke  a 
cigar  or  two  before  I  go  to  bed.  This  I  do  by  steahfa,  isnd  in  a 
focoia  devbted  to  that  purpose ;  for  smoking  hiere  is  considered  |i 
most  ungentlemanltke  practice.  Havii^  left  off  chewing  tobacco, 
which  was  prejudicial  to  me,  I  have  taken  up  the  habit  of  smokittg. 
to  a  v^ry  limited  extent  in  lieu  ot  it ;  and  99 1  find  it  serviceable 
to  me,  and  twbody  knmtfs^  tV,  I  think  I  shfdl  continiie  it.  Remem- 
ber me  aflectionately  to  Ninian,  and  tell  him  I  mean  to  wriiie  W 
him  soon.  Mrs.  Pinkney,  hears  that  William  ia  able  to  write 
something  Hke  a  letter.  If  this  he  so,  iIk  begs  you  wiU  ^vqnest 
-^iiuan  to  make  him  write  to  her."    j*  •  •    ♦    •    •    • 

^  THkn  J;,— I  received  your  letter  of  ibe  Tfik.  Mayy  wiiSe  in 
the  country,  aftd  delayed  aasweridg  it  tiH  my  return  to  town.  For 
your  good  intentions  rdatiye  to  the  dgars^'I  tta  mucli'o^figtd  to 
you,*  and  I  heartily  wish^jt  was  in  my  power  to  tlmiik  5^x1  Ibr  ^ 
tig<gr$  ikemsebBtfy  of  which'  I  have  heard  nqthing  o^ierwise 
Aadi  in  your  letter.    Pevhaps  1  nay  s611  get  them^but  1  have 
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not  fik^ck  hopts.  M|Jce  my  acknowlaclga^Ali  to  Mt,  WiUi«in» 
Air  the  box  you  speak  of  as  being  r^  present  fro|n  .hira«  As  diere 
is  no  person  foV  'vbom  I  feel  It  more  warm  aod.sificere  j:^|[ard, 
m4  upon  whose  frieB(Jship  I  oiore  value  nvysell^  yon  nmy  be  as- 
snred  that  this  little  prof)f  of  his  reecAlectioni  gives  me  the  great- 
est pleasure.  I  shall  not  easily  (orget  the  many  kkui  alte^tions 
1  <  have  received,  from  him-^-4ior  'caa  ever  be  more  happy  tbin 
when. an  opportunity  shc^  occur  of  shotting  the  sense  I  entartam 
of  tliem^  \ 

''  Whether  the  justification  you  offer  ibr  ceasing  to  write  me 
is  9,  sound,  one  or  not,  it  is  not  wbilh, while  to  inquire^  You  IU»e 
wntten  at  last,  apd. this  puts,  put  of  the  queitfon  all  paM  omissionf. 
Peiliaps  we  have  b«en  l^th  to  blame-^brperhiipii  the  fault  has 
been  wholly  min^  I  will  not  dispute  with  you  on  this  point, 
but  I  ebtreat  thtit  ip  future  it  may  be  understood  between  us  that 
triies  are  not  to  be  aUpwed  to  bring  into-  doubt  our  regard  for 
each  other,  and  ti|al  our  intercourse  is  not  to  he  regolated'  by  the 
rules  of  a  r^rons  cere^aony.  While  I  admit  what  you  urge  in 
regard  to  my  neglect  of  ^otc,  I  lake  leave  to  enter  my  protest  in 
the  strongest  terms  ag^nst  th/e  general  charge  made  in  your  l^ttjier 
that  I. have  neglected  several  others  in  the  same  way.  ^.I  hav^e 
hiut  no  cprrespo9dent  ia  America  (I  have  akeady  excepted  ypii) 
who  has  not  genciraHy  beeR  in  my  debt*  The  truth  is,  my  iHeodk 
have  overlooked  me  in  -a  strange  wayrHii|<i  I  h&ve  beea  compel- 
jed  to  jog  their  memories  more  than  perhaps  I  ought  to  have  done. 
As  to  Kihiaa,  you  know  rery  weli  that  in  writing  to  you  I  con- 
sidered myaelf  as  wridlig  to  him;  for  I  did  nM imagine  it  was  de- 
sirably that  I  should  mdte  two  letters,  which  should  •  he  Uttle 
more  than  dupli^ttes,  when  one  would  serve  just  as  well.  But 
since  I  have  discovered  that  Ninian  wished  me  to  write  to  him,  I 
have  taken  pleasure  in  doing  so-*-and  for  some  dme  past,  I  think 
helian  no  cause  to  complain  of  «me  on'Uiis  score.  •  •  • 
•  '^  It  is  nky  nmst  eaciie8t.wi^  to  retora  home  tntfaout  loss  of  lime, 
and  to s^ply  in  eameM  to  my  professioip  for.  the  purpose  of  aft". 
cmog,  wMle-mylacukies'  are  uoimpahped,  a  competence  for  my 
helpleis  family*  For  several  months  past  1  have  thou^t  of  desiring 
from  my  govecnmenc  to  be-^  recalled,  and  if  the  prospect  of  our 
leimniDg  our  fimcdons  does  not  greatly  ,change  for  the  b^ter  be- 
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(ottnext  9piiB§^l  flhaltitadoubtodly  hay«  tecourM  to tU»8tep. 
At  present,  k  i$  not  pi^kctlc^ble  to  form  eren  a  conjectti^  upon 
this  nibj^ct. '  We  tiate  been  stopped  by  the  difHimldes'thM  have 
occurred  tmder  tbe  6th  ar^le  of  jthe  treaty^  »nd  not  i»y  any  Uii«g 
depending  on  oorwlvet,  or  connected  with- our  own  do^es.  V  ' 
m(e  hnd  not  been  thus  arrested  in  our  progress^  we  shoidd  have 
finysh^  ere  npjt^  or  at  ihftfaett  kf  Chrlst^asy  to  the  satiafiicdon 
of  all  parties. .  The  arrangement  under  the  6tb  article  will  be  ab- 
eomplished)  i  am  afraid,  vary  slowly,  if  at  alir-and  even  when 
that  arrangement  kfaall  be  made,  the  execAtioo  of.it  wiir  demand 
several  years';  ittid  y^t  are,nal,it8e6ms,'to  outsdlp  the  advafiees 
it  shaft  make.  Thus  it  is  probable  that  I  shall  grow  old  in  this 
oountryy  unless  I  resign.  In  siion,  f  see  very  Httle  room  to  doobc 
that  I  shall  b^dhvtm  to  tfai» expedient'' So  muefa  for  the  ipi^  . 
ui^nageinieiH  and  ieUy  of  other  {Tepph^ ! 

<<The  conunission  in  Am^ca.  hsis  been  wveichedly  bungled. 
1  am  entirety  convinced  that  wi^'  discretldn '  and  inoderation 
a  bettc^  result  might  have  been  obtained;  b^  lfcis>  as  it  ms^, 
it  is  time  for  me  to  thii^k  seriously  of  revisiting  tdy  country, 
a^  of  ei^riog^ii^  myself  m  a  profitable  pur^t  '  I  shalt  soon 
tiegin  to  require  ease  and  retirement ;  my  constitution  is  weak, 
and  my  health  precarious.  A  few  years  of  professional  labour 
.  will  bring  me  into  the  fear  and  yellow  Uaf  of  life  ;  and  M I  do 
.  not  begin  speedily,  I  shall  begin  too  late.  To  commence  tb0 
world  ai  forty  is  indeed  (dreadful ;  but  t  am  used  to'  adv^nso 
fortune,  and  know 'how  to  stniggfe '  wtth  it ;  my  consolations 
cannot  easily  desert  me — the  conscidusness  of  honptA'ib)^  views, 
and  the  cheering  hope  that  Providence  will  yet  enable  hie  to  pas^ 
Ay  age  in  peace.  It  is  not  of  small  iinpoitahce  td^me  ^t  i 
shall  go  btek  to  die  bar  cored  of  every  propen^iythat  could 
divert  me  from  business — stronger  than  wh^  I. left  it-^^^d  I 
trust,  somewhat  wiser.  In  regard  to  legal  knowledge,  I'  shall . 
not  be  worse  than  if  I  Tiad  continued';  1  have  been  k  regUar'and 
industrious  student  for  the  last  Wo*  years,  aiid  I  beK^ve  fnysetT 
to  i)^  a  much  better  lawyef  than  wbenl  arrived'  hi'£n]^nd. 
There'  are  other  respects  too,  in  which  i  hope  I'have  gfaided 
something — ^how  touchy  my  friends  must  judge.'  But X  am  wea- 
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ry'iag  you*  Wfth  pnHitlt  about  myself,  £^r  which  I  ask  you  |q 
eseusenie. 

*  jf  .  •  •  ^<  I.  received  Nioian^^  letter  by  Mr.  Gore,  but 
liave  not  now  tiiaevto  answer  it^  I  wrote  him  very  lately.  ,  Be* 
quest' him*  to  gjetfrom  Mr.  -Vaahorae  die  ii^ile!43rook/or.aote 
books  I  lent  %ini,  and  to  take  ca^e  of  than  .for  me.  In  one  of 
my  note  books  I  made  some  few  reports  of  General  Court-  ^d 
Chancery  decisions.  Let  it  be  tt^n  ■  eare  oC.  When  I  irrite 
again,  I  hope  to  be  able  to  state  when  it  is  probable  I  shall  ha^e 
a  chance  of  seeing  you.  When  I  do  return,  it  is  my  present 
intentioiito  settle  at  AnopppUs,  unless  I  go  to  the  federal  city. 
No  certainty  ^et  of  peace^-^bot  I  continue  to  prophesy  (notwith- 
^anding'the  Emperor  of  Russia's  troc^)  that  a  ConHneniml 
peace  will  soon  uke  i^aipe.  The  afiair  between  this  country  and 
Denmark  witi  probably  be  settled  by  Denmark's  yielding  the 
point.  I  hai^  oo  opinLen  of  the  armed  neutrality  so  much  talked 
of.  It  could  do  nodiing  neia^  if  it  were  formed — but  I  doubt  the 
fact  of  Its  formationw''  ,'    . 

The  foUowing  is  extiracted  from  a  letted  to  his 
bfoth^r^  Mr.   ISmian  Pirikhey,  dated  July  21st, 

laoi. 


.  <^  Report  has  certainly  taken  great  liberties  with  my  letter  to 
Mr*  Thompson.  UiidoMbtedly  I  have  never  written  to  any  person 
sepitiqinits  ^t  go  the  length  you  state*  When  the  contest  for 
Fresid^sitkas  reduced  to  Mr.  JeiTerson  and  Mr.  Burr,  my  judg- 
ment was  fixed  t^t  the  former  ought  to  be  preferred — and  I  went 
so  /ar  as  (o  think  that  his  superiority  in  every  particular  that  gives 
a^titk  to  reelect  and.  confidence,  was  so  plain  and  decided  as  to 
Jettve  no  room  for  atn  inpartiid  and  unprejudiced  man  to  hesi* 
tate  in  finng  him  his  voice.  Of  course  it  is  probable  tha  in  re- 
Ifd^repce  to  the  residt  of  this,  competition,  when  it  was  known, 
1  h«fe  expi««8e4  myself  in  some  of  my:  lettefs  to  loy  friends  as 
highly  pleased,  i^nd.timt  before,  it  was  knowa,^  I  expressed  my 
wishes  that  (h^eeveot  flight  be  such  as  it  has  been*  .  It  is  higUy 
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probable  too  that,  even  before  the  contest  was  brought  to  thU  al- 
ternative, I  have  said  that,  whatsoever  may  have  been  my  wishes^ 
I  felt  oo  alarms  at  the  id^a  of  Mr.  Jefferson-s  success.  I  do  not 
remember  that  I  have  said  thus  much,  but  I  believe  it  to  be  likely^ 
because  it  would  have  been  true. 

^  I  have  at  all  times  thought  highly  of  Mr.  Jefferson,' an^  have 
never  been  backward  to  say  so.  I  have  never  seen,  or  fancied  I 
saw,  in  the  perspective  of  his  administration  the  calamities  and 
disasters,  the  anticipation  of  which  has  £dled  so  many  with  terror 
and  dismay. 

^  I  thought  it  certain  that  a  change  of  men  would  follow  his 
.  elevation  to  power — -liut  I  did  not  forebode  from  it  any  suth 
change  of  measures  as  would  put  in  hazard  the  public  happiness. 
I  believed,  and  do  still  believe  htm  to  be  too  wise  not  to  compre- 
hend, and  too  honest  not  to  pursue  the  substantial  interests  of 
the  United  States,  which  it  is  in  fact  almost  impossible  to  mis- 
take, and  which  he  has  every  possible  motive  to  secure  and  pro- 
mote. I  did  not  credit  the  suggestions  that  unworthy  prejudices 
against  one  nation,  or  childish  predilection  for  another,  would 
cause  him  td  commit  the  growing  prosperity  of  his  country  to 
the  chances  of  a  War,  by  which  much  might  be  lost,  but  nothing 
could  be  gained,  except  the  fruits  of  petty  hostility  and  base  pil- 
lage on  the  ocean*  I  did  not  credit,  and  often  did  not  understand, 
the  vagne  assertions  that  he  was  a  disorganiser — an  enemy  to  all 
efficient  government — a  democrat — an  infidel,  &c.  Src. 

^  In  the  past  conduct  of  Mr.  Jefferson,  so  far  as  it  had  come  to 
my  knowledge,  I  discovered  no  just  foundation  for  these  asser* 
tions — and  I  am  not  to  be  influenced  by  mere  damour  from  what- 
soever qaarter  it  may  come.  In  short,  I  never  could  persuade 
myself  to  tremble,  lest  the  United  States  should  find^  in  the  presi- 
dency of  Mr.  Jfefl^on,  the  evils  which  might  be  expected  to  flow 
from  a  weak  or  a  wicked  government.  I  am,  on  the  contrary, 
satisfied  that  he  has  talents,  knowledge,  integrity,  and  stake  in 
the  country  sufficient  to  give  us  well-founded  confidence,  tir^n  our 
affiurs  will  be  weU  administered  so  far  as  shall  depend  on  him; 
although  he  may  not  always  perhaps  make  use  of  exadlv  the 
same  means  and  agents  that  our  partialities  or  peculiar  opinioils 
might  imlMee  us  to  wish. 
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^^  I  hope  you  are  deceived  u  to  the  pojsible  conseqaences  of 
the  ensuing  sUte ,  electiops.     What  has   Mr.  Jefierson's  being 
President  of  the  United  States  to  do  with  your  General  Court, 
Chanceryy.&c.  ?     Without  tracing  the  peril  in  which  these  est^r 
blishments  manifestly  are,  to  the  ascendahcy  of  this  or  that 
political  party  in  the  nation  at  large,  it  may  be  found  in  the  local 
interests  of  the  different  counties  at  any  distance  from  the  seat  of 
Justice — in  the  interests  of  the  attornies  who  swarm  in  every 
part  of  the  state,  and  in  the  House'  of  Delegates — in  the  plausible 
and  popular  nature  of  the  theory  that  justice  should  be  broi^t 
home  to  men's  doors,  and  that' it  should  be  cheap,  easy  and 
expeditious — ^in  the  love  of  change  which  half  the  world  believe 
to  be  synonymous  with  improvement — in  the  disgust  of  parties 
who  have  lost  their  cause  and  their  money  at  Annapolis,  or 
Eaiton,  and  who  imagine  they  would  have  done  better  in'^he 
County  Court — and  in  a  thousand  other  causes  thata  long  speech 
only  could  enumerate.     Five  years  ago  your  House  of  Delegates 
voted  the  abolition  of  tlie  General  Court,  and  yet  Maryland  was 
at  that  time  in  high  reputation  as  a  fedtral  state.     The  Senate, 
it  is  true,  rejected  the  bill ;  not,  however,  because  they  were 
more  federal  than  the  House  of  Delegates,  but  simply  because 
they  had  good  sense  enough  to  perceive  that  the  bill  was  a  very 
foolish  afiair;  and  I  have  confidence  that  your  next  Senate, 
..whether  Mr.  Jefferson's  partizans  or  opposers,  will  manifest  the 
same  soundness  of  mind  and  firmness  of  conduct.     I  profess  I 
am  a  good  deal  surprised  that  you  at  Annapolis  who  are  inte- 
rested locally,  as  well  as  generally,-  in  preserving  the  General 
Court,  &c.  should  be  so  imprudent  as  to  cause  it  to  be  under- 
stood that  you  consider  the  whole  of  a  gre«|t  and  triumphant 
party  in  the  state  as  hostile  upon  principle  to  these  establisln 
ments.     For  ray  parjt,  I  would  hold '  the  opposite  language,  and 
W(»uld  industriously  circulate  my  unalterable  conviction  that  this 
was  no  party  question,  but  such  a  one  as  every  honest  man, « 
friend  to  the  prosperity  of  Maryland,  and  to  the  parity  of  justice^ 
cannot  fail  to  oppose.    By  making  a  party,  question  of  it,  you  are 
in  greater  danger  of  a  defeat  than  you  otherwise  would  be,  be- 
cause you  may  give  parttf  men  inducements  to  vote  for  it,  who 
in  a  different  and  more  correct  view  of  the  subject  might  vote 
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the  odffr  way.  Yon  are  on  the  spot,  hoiirevec,  and  must  have 
better  means  of  judging  on  this  head  than  I  have.  No  man 
would  lament  more  sincerely  than  I  should  do  the  destruction  of 
what  I  consider  the  faiifst  ornaments  of  our  judicial  system. 
If  I  was  among  you,  I  would  spare  no  honest  effort  to  stem  the 
torrent  of  innovation,  which  has  long  been  threatening  the  supe- 
rior courts>  and  will  finally  overwhelm  them.  But  I  should  not 
believe  that  I  was  promoting  my  object  by  ptitting  in  array 
i^inst  me,  and  insisting  on  considering  and  treating  as  adveiv 
Mries,  a  numerous  and  zealous  body  of  men  with  whom  I  hap- 
pened to  differ  on  some  other  topic,  and  who  perhaps  if  I  would 
aHow  them  to  take  their-  own  stations,  would  be  found  on  my 
aide.'' 

"  London,  July  Zlsi,  180S. 

<<  Dbak  N.9 — ^I  received  your  kind  letter  of  the  Slst  of  May  • 
on  yesterday.    You  had  omitted  to  write  to  me  for  so  great  a 
length  of  time,  that  I  had  despaired  of  again  hearing  from  you 
during  my  stay  in  £ngland.    Your  letter  has,  of  course,  given 
me  more  than  usual  pleasure. 

^  I  offer  you  my  congratulations  on  your  marriage,  which  you 
have  now  for  the  first  time  announced  to  me.  Mrs*  P.  desires 
me  also  to  offer  you  hers.  We  both  wish  you  all  the  happiness 
you  can  yourself  desire. 

*^  It  is  now  certain  that  I  am  not  to  see  you  this  year.  Our 
commission*  will,  however,  close  neit  winter,  and  in  April  or 
May,  if  I  five  and  do  well,  I  shall  undoubtedly  be  with  you.  In 
the  mean  time,  such  insinuations  as  you  mention,  let  them  come 
from  what  quarter  they  will,  (and  I  can  form  no  conjecture 
whence  they  come,)  (^an  give  me  no  uneasiness.  I  am  not  so  in- 
ordinately fond  of  praise  as  to  be  disappointed  or  provoked  when 
I  am  told  that  there  are  some  who  ^ther  do  or  affect  to  think 
less  of  my  capadty  than  I  would  have  them.  What  statien  you 
allude  to,  I  am  wholly  unable  to  judge,  but  I  know  that  I  have 
never  solidted  any.  I  am  no  ofiice-hunter.  Without  professing 
to  afami  public  employment  when  it  seeks  me,  I  can  ^uly  say 
that  I  disdain  to  seek  it    My  reliance,  both  for  character  and 
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fortune,  isi  under  Providence,  on  my  prgfesMon,  to  wbieb  I  shall 
immediately  return,  and  in  the  practice  of  which  I  do  not  fear  to 
atlence  those  insinuators.  What  I  am  must  soon  be  seen  and 
known.  The  bar  is  not  a  place  to  acquire  or  preserve  a  false 
or  fraudulent  reputation  for  talents  ;  and  I  feel  what  is,  I  hope, 
no  more  than  a  just  and  honourable  confidence,  in  which  I  may 
indulge  without  vaiuty,  that  on  that  theatre  I  shall  be  able  4o 
make  my  depreciators  acknowledge  that  they  have  undervalued 
me. 

^'  I  shall  mingle  too  in  the  jinlitics  of  my  country  on  my  re- 
turn ;  (I  mean  as  a  private  citizen  only ;)  and  then  I  shall  not  fail 
to  give  the  world  an  opportunity  of  judging  both  of  my  head  and 
my  heart.     Enough  of  this. 

•      •••••••••       « 

"  1  have  constantly  believed  that  America  has  nothing  to  fear 
from  the  men  now  at  the  head  of  our  affairs — antj  in  this  I 
think  you  will  soon  agree  with  me,  notwithstanding  the  intereiited 
clamour  of  their  adversaries.  •  •  •  Time  will  show  in  what 
bands  the  public  power  in  America  can  be  mdst  safely  deposited. 
To  that  test  you  will  do  well  to  refer  yourself.  In  the  mean 
time  it  appears  to  be  a  rational  conBdence  that  no  party  Can  long 
abuse  that  power  with  impunity*" 

The  following  are  extracts  from  letters  to  his 
friend,  Mr.  Cooke,  an  eminent  lawyer  in  Mary- 
land. 

"  LoKDON,  August  Sthf  1803. 

"  My  Pear  Sik, — The  kindness  of  your  last  letter,  which  I 
received  about  a  week  ago,  and  which  I  shall  long  bear  in  mind, 
will  not  allow  me  to  ftirego  the  pt<*asure  of  writing  yoii  once 
more  (though  but  a  few  li!»es)  during  my  stay  in  England.  I 
say  once  more,  because  I  trust  that  early  in  the  spring  I  shall  com- 
ihence  (ny  voyage  for  America,  and  of  course  shall  have  no 
inducement  to  write  again.     I  was  entirely  convinced  before  the 
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lecdpt  ofjFoar  last,  that  your  letter  of  December,  on  the  nbject 
of  the  Maryland  business,  was  dictated  as  you  say,  by  friendship ; 
and  I  not  only  felt  all  the  value  of  the  motive^  but  thankod  you  ' 
sincerely  for  the  connminication  itself. 

•  ^  I  had  not  heard  of  your  rejection  of  the  appointment  to  the 
Court  of  Appeals^  and  I  am  truly  sorry  that  you  have  rejected  it. 
Of  the  circumstances  attending  the  offeror  theviews  by  which 
i|  was  either  influenced  or  resisted^  I  know  nothing ;  but  I  know 
that  the  appointment  would  have  been  the  best  that  could  have 
been  made ;  and  I  believe  that  the  public  have  a  right  to  your 
services,  now  thdt  it  is  no  longer  necessary  that  you  should 
labour  for  yourself.  I  have,  however,  so  much  reliance  cm  the 
correctness  of  your  judgment,  that  I  must  presume  yon  have 
done  right,  and  that  I  see  only  half  the  subject. 

'^  I  am  prepared  on  my  return  to  find  the  spirit  of  party  as 
high  and  phrenzied  as  die  most  turbulent  would  have  it.  I  am 
even  prepared  to  find  a  brutality  in  that  spirit  which  In  this 
country  either  does  not 'exist,  or  is  kept  down  by  the  predomi- 
nance of  a  better  foeling.  I  lament  with  you  that  this  Is  so ;  and 
I  vender  that  it  is  so^fcir  the  American  people  arc  generous^ 
and  liberal,  and  enlightsened.  We  are  not,  I  hope,  to  have  this 
inordinate  zeal,  this  extravagant  faootidsm,  entailed  upon  us-^ 
although  really  one  might  almost  suppose  it  to  be  a  part  of  our 
political  creed  that  internal  tranquillity,  or  rather  the  absence  of 
domestic  discord,  fmd  a  rancorous  contention  for  power,  was 
ineompatible  with  the  health  of  the  stale,  «nd  the  liberty  of  the 
citizen.  I  profess  to-be  temperate  in  my  opinions,  and  shall  put 
in  my  daim  to  fireedom  of  conscience ;  but  when  both  ndes^are 
intolerant,  what  hope  can  I  have  that  this  claim  will  be  respected  ? 
At  the  bar  I  must  contrive  as  well  as  I  can,  for  I  must  return  to 
iu  I  have  no  alternative  ;  and  if  I  had,  choice  would  carry  i|ie 
back  to  the  prolessbn.  I  do  not  desire  agkey  although  I  have 
no  such  objections  to  the  present  administration,  as,  on  what  are 
called  party  principles,  would  induce  me  to  decline  public  em^ 
ployment*  It  is  my  wish  to  be  a  mere  professional  labourer— 
to  cultivate  my  friends  and  my  family,  and  to  secure  an  honour- 
able independence  before  I  am  overtaken  by  age  and  infirmity. 
My  present  intention  is  to  fix  in  Baltimore,  where  I  will  flatter 
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mjiseM'  I  shall  find  some'  who  will  not  regret  my  choice  of  r^i- 
dence.  I  had  understood  with  unfeigned  concern  the  severe  loss 
you  alude  to,  and  knew  the  pain  it  would  occasion.  You  have, 
however,  the  best  of  consolations  in  those  whom  she  has  left 
behind  ;  And  it  is  my  most  earnest  wish  that  they  may  be  long 
spared  to  you,  and  you  to  them.  In  a  family  like  yours  every 
loss  must  be  deeply  felt ;  for  none  can  be  taken  away  without 
diminishing  the  stock  of  worth  and  happiness  tp  which  each  is  so 
well  calculated  to  contribute.  But  you  have  still  about  yoo 
enough  to  preserve  to  life  all  that  belongs  to.it,  of  interest  and 
value,  to  which,  my  dear  Sir,  you  can  add  that  which  many 
cannot,  the  perfect  consciousness  of  having  deserved  it.  I  beg 
you  to  remember  me  in  the  most  friendly  terms  to  your  sons,  and 
to  present  our  affectionate  compliments  to  Mrs*  Cooke.'^ 

«  London,  Ftbnuary  15eA,  1804. 

"  My  Dcae  Sir,— Your  letter  of  the  2d  of  December,  which 
I  received  on  the  2dd  of  last  month,  is  among  the  most  pleasing 
of  the  many  proofs  which  my  long  absence  from  America  has 
procured  me  of  your  valuable  friendship.  It  \k  not  in  my  pow- 
er to  manifest  by  words  the  sensibility  which  such  kindness  ex- 
cites in  my  heart.  I  must  leave  it  to  time  therefore  to  oier  me 
other  means. 

<<  The  application  to  the  government  of  the  United  States,  for 
an  outfit,  was  the  joint  applicatitm  of  Mr.  Gore  and  myself;  and 
88  it  was  addressed  wholly  to  ^e  justice  of  the  government,  and 
asked  no  favour,  I  did  not  supposie  that  it  would  be  proper  to 
endeavour  to  interest  my  friends  generally  in  its  success.  It 
seemed  to  me  that  this  would  have  argued  a  distrust  either  of  the 
claim  itself,  or  of  those  to  whom  it  was  preferred ;  and  as  I  really 
had  the  most  perfect  confidence  in  both,  I  was  not  disposed  to 
act  as  if  I  had  none.  Accordingly,  I  mentioned  the  subject 
only  to  General  Smith,  as  a  senator  of  the  United  States,  re- 
questing of  him,  in  case  the  President  should  lay  it  before  Con- 
gress, such  explanations  and  support  as  it  might  seem  to  him  to 
require,  and  his  view  of  it^  {as  a  demand  ef  rights)  would  jus- 
tify. More  than  this,  I  could  not  prevail  upon  myself  to  do, 
althottgh  I  began  several  letters  to  different  persons  whose  good 


Digitized  by 


Google 


[43] 

offices  I  thought  I  might  venture  to  ask.  General  Smitli  las 
answered  my  letter,  and  otherwise  acted  on  this  occasion  in  a 
way  to  deserve  my  |)articular  thanks.  I  have  no  doubt,  huwe\'er, 
that  the  claim  has  been  rejected ;  and  I  understand  that  I  am  not 
likely  to  derive  much  consolation  for  this  rejection^  from  the 
manner  in  which  our  application  has  been  received  and  treated. 
It  would  not  be  proper  to  say  more  upon  a  transaction  of  which 
I  have  at  present  such  scanty  kniiwledge,  and  the  result  of  which 
may  not  be  such  as  t  conjecture  it  to  be. 

''  General  Smith  mentions  another  matter,  of  which  you  also 
take  notice — I  mean  the  desire  expressed  by  some  gentlemen  of 
Baltimore,  who  have  been  benefitted  by  my  services  in  England, 
to  make  me  some  pecuniary  acknowledgment.  My  answer, 
written  in  a  hurry,  and  therefore,  perhaps,  not  exactly  what  it 
ought  to  be,  declines  this  proposal,  for  which,  however,  I  cannot 
but  be  sincerely  thankful  to  those  from  whom  it  proceeds.  Gene- 
ral Smith  will  probably  show  you  my  letter,  and  I  should  be  glad 
that  you  would  even  ask  him  to  do  so. 

^  As  to  the  arrangement  of  a  loan,  it  is  liable,  in  substance,  to 
all  the  objections  applicable  to  the  other,  and  consequently  inad. 
missible.  I  must,  therefore,  do  as  well  as  I  can  with  my  own 
resources — atid  I  have  the  satisfaction  to  know  that  1  shall  leave 
England  with  my  credit  untouched,  and  in  no  tradesman's  debt. 
If  it  will  distress  me  to  return  to  Maryland,  with  my  large  family, 
(as  I  am  not  ashamed  to  confess  it  will,)  I  shall  at  least  have  to 
sustain  me  under  it,  the  consciousness  that  no  vice  has  contri* 
buted  to  produce  it-^that  my  honour  has  no  stain  upon  it — and 
that  although  it  may  be  a  misfortune  to  become  poor  in  the  pub- 
lic service,  k  is  no  crime.  For  the  rest,  I  rely  upon  Providence 
and  my  own  efibrts  in  my  profession. 

'^  I  am  ashamed,  my  dear  Sir,  that  almost  every  word  of  this 
letter  has  myself  for  its  subject ;  and  I  should  be  yet  mor^  so,  if  I 
did  not  recollect  that  it  is  to  you  who  have  encouraged  me  thus  to 
play  the  egotist.  1  am  not  likely^  however,  to  sin  In  this  respect, 
at  least  for  some  time,  as  I  hope  to  leave  this  country  in  March, 
for  the  United  States,  and  shall  of  course  be  under  no  temptation 
to  write  again,  even  to  you. 

<<  The  affair  of  the  Maryland  stork  is  m  train,  and  I  have  now 
a  fair  prospect  of  settling  H  (as  I  hope  satisfactorily)  after  much 
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aittietyy  vexation,  and  difficulty.  A  wedk  or  two  more  will,  I 
CrQst,  conclude  it.  I  shall  not  make  any  communication  on  this 
subject  to  the  government  of  the  United  States,  or  of  Maryland, 
■ntii  I  am  enabled  to  say  that  the  stock  has  been  transferred^ 
Some  sacrifice  on  bur  part^has  been  found  Indispensable — but  if 
ivith  that  sacrifice  the  residue  can  be  Immediately  secured,  we 
ought,  in  my  opinion,  to  rejoice.  That  business  closed,  I  shall 
only  wait  for  a  vessel  sufficient  to  accommoQate  my  family^ 
bound  to  Baltimore.  None  has  yet  offered — and  I  begin  to  have 
some  fears  on  that  score.    I  must  have  patience." 


Mr.  Pinkney's  services  in  the  business  of  the 
Bank  Stock  were  suitably  acknowledged  by  the 
State  of  Maryland,  after  his  return  to  this  coun* 
try,  as  will  appear  by  the  following  extract  from 
a  letter  to  his  brother,  Mr.  Ninian  Pinkney. 

<<  BALTiHoas,  Thursday  night 
*  Dkar  N., — I  have  received  your  letter  by  W.,  and  the  others 
of  a  prior  date.  I  am  perfectly  satisfied  with  the  resolution,  and 
have  oo  wish  that  more  should  be  done.  I  am  grateful  to  the 
House  of  Delegates  for  their  kind  and  liberal  attention  to  my 
fortune  and  character,  and  should  be  3orry  that  any  of  my  parti- 
calar  ipends  should  express  any  dissatisfaction,  or  endeavour  to 
procure. any  addition  to  the  compensation.  My  desire  has  al- 
ways been  that  the  act  of  the  Legislature  should  not  only  ap- 
pear to  be,  but  should,  infacty  be  perfectly  voluntary — unsoli- 
cited on  my  part,  or  on  the  part  of  my  family  or  friends.  In  this 
light  I  consider  the  resolutions  of  which  you  have  enclosed  me 
copies ;  and  in  this  light,  I  think  I  cannot  but  approve  of  them. 
^M  thank  you  for  your  observations  as  to  Col.  Mercer — ^I 
have  the  utmost  confidence  in  his  friendly  disposition.  Tell  Mr. 
Montgomery  that  I  have  received  his  kind  letter,  and  am  more 
obliged  to  him  than  I  am  able  to  say,  for  that  and  other  proofs  of 
his  regard — ^which  I  shall  ever  bear  in  mind.  1  think  I  shall  go 
to  Annapolis  on  Monday  next,  but  am  not  sure.  The  resolutioDS| 
however,  ought  not  to  be  delayed.'* 
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mta^mbA  ardour  bi&  pMeMioual  piKsntii.  Ditvw 
tiig  lu9:l«fi^  resktea^  ib  Eoglaild^  be  hiM  nefer 
faid  aaide  his  habiis  o^  diligetirtJiitlid||r»  Aid  h^A 
av^iled.himwif  of  fait  rOpp^imitkNr  of  iptoceoiirse 
wtjEii  ^  fbcccmplished-  lai^T'era  of  li^t  00iiatr]F» 
4Md  e#  frequentiag  tifek^m^tf^  of  juittiee,  t0«aiarft 
aiid  igipmre  hfs  legal  att%Ma»efit0»  He  wan,  ^ 
i|i»pj9blic  atnttoHf  brought  jn^  imoii^diate  e^ratubl 
Hfith  .ii|wt*Qf.th9  emineot  fiflgiiah^  eiv^Nm^,  pmI 
.i!i%8  ikitefe  in  the  society  of  iti«t«oe(W»f>Uri^ed^«adl 
N;iily  gi^^  maa^^r  WilHatt  .Socitiv  He  hall 
iM^cMiofi  to  *,wit3iesa  »0iQe.of  the  ^M^yir^ttl  exat^ 
tioas  n^the  tms,  of  Afr.  firsldnetf  »hiawafi.tb^^^ 
the  meridifiUi  c^  hi»  £ime« '  He  nm  ib  the  eon- 
fitaot  he^k  of  attendhtg- the 'de^ea  m  the  two 
liQuaetf  of  PafKamenf ;  aliigher  standard  of  lite- 
iwy  altaihiafieiitifr^fhAi  ha^  been  thought  ^eees^ary 
to  embellish  and  adoni  .tlip  eloquence  of  tlio  b$u* . 
in  hisowit  cttwit>}rw9s..held  up.  to  his  ^observa- 
tion. He  eiB{rioyed.h]s  loimce  haBnn  in  ^iid>»- 
louring  to  si^ly  wtMt-he  now  femid  m  be-^tke 
defects  of  his  early  education,  b^  extending  hh 
knowledge  of  Gng^lish  and'classjcal  fiteratiirel. 
i{e  devirted  g^cviUar  att^pK,  to  the  s«}^ft  of 
Ijatut  rproBody,  aad<  fing&h  etocutioii ;  ^oiiii^ 
ahov^  aM,  to  no^re  a  oritical  knowledge  of  iiis 
•  own  language-^its  pronunciatfon — its  ternw  and 
fiigni&cationsrrits  .syiio^yhjetf ;  4|^.  in  „  ehpr t,  ifp 
.wtu>)e  stniatiire  and  voeahukoy.    By  these  means 
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^  MM  t«  Mi  natftrar  faotKtjr  and  flHeney;  a 
aopiouaneM  and  Tttrietjr  of  elegaiit  and  approk 
f  Hate  dt0tmi/whi<^h  gtactsd  eren  his  coUiHiiital 
iiiterc6ii«9e^  aod  tta parted  new  irtrength  and  -beaaty 
tohiii'foreiiaie'Styie. 

>  :Soan  a^r  ilia  return  ft^m  England,  he  aolight 
ai^  nore  ample  fietd  for  his  pfofeaatonal  ]liboura» 
bfr  raaaof ingt  Aoitf  Aotiapolis  16  Baltimore,  aqd 
hf  attending  the  Supreme  Court  at  Washington. 
la  I805rhe  waa  a]f>pahited  to  tbe-offiee  of  Attor-* 
iMy-General  of  ^  state  of  Maryland,  ^kicfc  he 
«eeepted^  t^mi  the  ooaditions  tnentionckl  in  the 
IbHowing  letter,;  and  witt)  the  vic^  of  eonsalting 
the  feelitigSt  and  (as  far  as^  possible)  reconciling 
tlie>con4icliiig'claims  of  two  of  his  friends. 


.  ^    .  «  Baj^timore,  December  22,  1805.  . 

/<  OsAH.  N*f-I  f^d  by  Mr.Wamot  my-aiyv^  to  the  loiter 
of  the  Board,  which  will  of  course  foe  considered  af  ^n.  acceptance 
of  the  office  of  Attorney-OerieraU  ;. 

"^*  I  caf^not  Hour  revise  thk  office,  altbough  personally  incon* 
^•aiem  and  dliadv»ntegemis./My  hMen^ion  toiiot  to  touch  a  flnr 
tUms  of  Ihe  ^nMittieiiii  of  it,  M  io^^^^ire  them  to  Mr.  S^M%  u4 
jis  soon  as  Mr.  Johnson  is  constitnUonaUy  capable  of  holdiiig  |t, 
to  n^sign  the  appointment  into  the  hands  of  those  who  pow  offer  it 
to  me,  to  be  then  disposed  of  as  they  shall  think  proper. 

**  T  trust  Ihpt  this  cotirse'  df  conduct  has  nothkif  hi  ft  whkh 
eiA  be  MiUapfHtWed.  It  it  al  leaat  diriater«8ted<^arl  tail  d€- 
.rive  an  pos«hle  advantage  froas'  it,  and  al^pdl  necessarily  sacrifiae 
,what  J.  might  othei  wi>e  gmn  by  appt^if^g,  ,against  the  Sti|le« 
I  shall  fake  care  that  the  duties  of  the  office  are  properly  dis- 
Isharged  by  myself  personally,  when  necessary/^ 


Digitized  by 


Google 


[47. J 

Ifi^.  j^kne^  odntinued  to  proseaeote  M0  ptA^ 
fesaioiiai  pursuits  with  uini'^earied  dssidiiity,  untS 
ike  ]^ear  1806f  when  he  wiui  agam  called  iirtotha 
flwvice  of  im  eoaiitfy  byi^e^U  whiteWmmrt  emm 
^kNi  ihoQght  to  be  of 'great  c^meem/ and  wiiieii 
ttlti^ateij  involved  the  United.  States  in' war  witii 
Groat  Britain^  *  * 

In  the  eoufse  of  the  easuihg^  yewr  after  hja 
return  from  England,  severnl  casei  of  eayptare  of 
om  merchiint  vessols,  engaged  in  earrytng  the 
.f»t>di|ee  iof  the  oolonieft'of  the  enemies  of  Greet 
Britain  te  .Europe  had  oeeurred,  whteh  threat'^ 
Med  the  total  destruction  of  .thati  impoitattt 
branch  of  our  learryii^  trade.  These  aeksnres 
were  ground^  upop  a  revival,  by  the  Brittali 
government  of  |i  doetribsa  which  had  acquired  the 
denominatien  pf  ike  M$(le  wf  the  ffW  ef  1756, 
from  the  eircumsteftee  of  its  having  -  been  firsts 
apq^bed  fagr  the  Ck^uv ts  of  Prize  in  that  celebrated 
war.  The  Frenok  (then  at  war  with  Great 
Brltaia,)^  finding*  their  celonkd  trade  almost  en- 
tirely cut  off  by  the  mariume  supiMriortty  ef  the 
j^vitiah,  relaxed  their  mont^poly  ef  that  trade^  and 
allowed  the  Doteh  (then  neutral)  to  carry  on  the 
eoaHnerce  between  the  mother  ediintry  and  bar 
colonies,  under  speoial  lieeiDies  or  fmsses^  granted 
|o  JlMtch  ships  for  this  partie^dar  purpose,  exclude 
iftg,  at  the  same  time,  all  other  neutrals  ftom  the 
ai^e  tradk  Many  I><iteh  vessels  so  employed 
were  capter^d  by  the  Bfitiiih  ortiiMra»  ani^  tejg'e- 
dwr  ^ith  their  eargoe%  eendemnedJb^y  tlfae  Prise 
C«iM%  «fmi.  llie  i^JMipie  tharb)r«lich  aa^pior* 
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fibent  thejwtimi  ip  efiEcl^  incotpcait^  into  ^ 
French  navigation,  harkig  aik^pled  the  ckim^m^et 
and  trade  of  the  enemy,  and  identifkki  tlieift^ 
wlve9  -wkb  hiA  intere^ta  «ml  purposes.  Thef 
were,  in  the  epinfon  of  these  Court*,  |o  be  »#* 
.  mlered  like  translkHts  in  the  ^naemfB-  sendee, 
and  henee  ttaMe  to  capture  and  eonfiscjacioii,  upom 
^  saine.  pripcjpla  -  to  piioperty  eondemiied  hf 
tray  of  fienalty  £or  resistance  to  aearch,  far  breach 
of  bloekade,  for  carrying  miiitary  peraons  or  deg* 
patches  or  as  contraband  of  w^r ;  m  «H  wbidi 
CMea  the  .propefty  is  considered,  pro  kM  «»ci^  as 
cft^nay's  prop^ty^,  and  «o>oomptelidly  identified 
vith  fata  iRtereats  aa  to  acquire  a  hofi4»le  character* 
But  it .  is  obviobs  to  rem^k  that  there  i«  all  tbii 
aSksene^  between  thia  principle  and  the  doctrine 
which  ifrtetdibtsio  tieutrala,  diiriBg  ir»e,  all  trade 
«Bot  open  tQ.lhem  in  time  of  psearv,  that  there  is 
betweibft^  the  granting  by  tlie*  enemy  of  apeoirf 
lic^aes  to  the  aubjectar  of  the  belligerent  stste^ 
protecting  their  property  frons  capiard  in  a  partis 
Qidar  tnide,  which  the  policy  of  the  enemy  indocM 
Um  to  tirfer^te,  and  a  general  exemption  of  racl^ 
trade  from  captui^.  The  f4^mer  ia  clearly  eaoao 
4^f  confiscation^  whilst  (he  latter  has  no  sol^li 
affect;  The  r«de  of  the  war  of  17S6  was  founded 
i^Km  the  fernaer  prtncipte^  and  Kkawiae  iipon  a 
eonalruction  of  the*tr^atiiR»  between  Great  Britiia 
aAd  Honand,  inwhiob^  tbe  foraier  power  oOn* 
tended  was.  ooveadj^  to  the  latter  a  4Veedoai  of 
mmAtMKB  ettly  a»to  hePaaciMttoaied  trjide  in'  time 
oT^fMe.    Tfa«  OiiIb  kif  dofMiutt?d«ait  tiMrwa# 
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^'^^Ammefih  resolution ;  but  wai  aftwwftrdr 
nviiFed  during  the  first  war  of  tlie  F^encb  revdu- 
ti0a,4atd  eittended  to, file  (Mrohibttion  of  alf  neutral 
WaHc  .what8oeVto  ^Irike  colouiefl^  ami  opoirthe 
tonaU  of  an  enenf >     B«t  av  iudemiiity  was  fiven 
1^  the  CommisMeiiera  nfider  the  ti^ty  of  1794. 
for  oi^ttra»maiie lipon  thk  pretext^ and  a^tt had 
bee^  e^epnmiiy  wAmiUeA  m  Lfbrd '  HawkeaboiT^I 
tatter  16:  Ms.  King,  of  April  Hth,  1801^  (e&doiiias 
an  official^^Kirt  of  eir  Jirfm  Ppoholt,  tbra  Adw 
f)9eate  -Gmieral^)  ^uit  the  colomal  trade  lbi|^t 
be  cartiedl  <mxerreiiitoMly.by:'Beiitrids^  aad  thai 
landing. the  eiBErgo  t^roke  tibe  ooatmutiy  of  voyage, . 
B&aa  to  legalite  the  traitethna-  earned  on/ there.: 
iMa  the  moie  peaiM  for  surprfise  and  coQtplluiBtf. 
en  the  part  J6f,  the  govenmeat  and  piwpJe.of  the 
Waited  Stat«»  at  chia  unexpected  attacks  upoA  dur 
ctamaAerce.   .  .  >. 

/  The  rental  aod^ztendtfd'applieavion  of  thii^ 
Raie-ga>^  riae  to  lOiAfferoiia  publieatiMCkiMtli 
en  d»s^«Bd^  dm.  other  tdde  of  ^  Atlaittie ;  la 
which  the  Teap^ctii^'  pvedeaakHM  of  bdlh  edaniriea 
wefee-  ekboirilef^  diaeuiaed'.  Amoqg  tbe§^  was 
a  fMtfnphlet,  fnalkiedr  W4ir  m  tH^uiim^  or  the 
Vrmmfy  of  fkimtM^  1^^  written  hf  Mr*  Ste- 
piieiit  an  Enftieh  hamMe^^  who  had  been*  mieh 
te^Eiged  in  the  argument  ef  Pi4se  Oaaaei^  hsAH 
tfae;Lo%da  of  Appeal^.acttd'^raa  supposed  ro  eajujt 
tha^<H>0fidea[ee  ii  the  tninia^.  This  prodhotioii. 
vma  exaaitBedl,  and  its  reasonings  sueoessAilly 
combated  by  a  very 'id>le  ijpriter  iathe  Bdinburgli 
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Emuw..* . .  It  was  «bQ  answecad  hf  Mr*  GaiMer* 

Beur  Morria;  and  the  whole  subject  was.aftev^ 
wards  thoroughly  diaoussed  by  Mr*  Madison,  ia 
a  work  emitted^  ^  Ao  Ukamioatioo  of  the  British 
"doctrine  which . subjects  to  a^ure  a  nealral 
«*  trade,  not  open  in  time  pf  peace."  Diffisrent 
memorials  were  pn^sented  to  Coogress  from  the 
oeauneffml  cities  of  .the  Union;  ceidaostratiBg 
ifisk  zeal  and  energy  agatast  this  dangerous  pro^ 
teasioa*  Among  these  was  a  Memqriai  from  tha 
merchants  of  Baltimore,  which  vfis  dfaWU  up  kf 
Af r.  Pinkney,  and  was  comriiunicaled  by  the  Pre^ 
scdent  to  Congress  on  th^  30tb  of  January,  1906^t 
The  distinguished  part  which  Mr.  Pinknesr 
took  in  this  important  discussion,  and  t|i^ 
thorough  knowledge  of  the  subject  shown  in  this 
paper,  togetb^  with  the  valuable  experience  he 
had  acquired  during  bis  former  residence  in 
Engliikad,  indoeed  Mr...  Jefferson  to  incite  him  to 
assist  in  the  negociations  with  the.  British -go*- 
varnment  on  this  and  }he  other  points  of  differ- 
ence between  the  twocoantrias.  Wtih  this  viaw^ 
lie  was  appointed  in  April,  lfi06,  joindy  with  Mr. 
Monroe,  (then  the  minister  reaidaiM:  of  the  United 
Btaten  in  London,)  as  minister. exiroordinary  to 
treat  .with  the  British  eabtiiet  on  ttiose  subjediuu 
He,  Uiarafore^  oaee  more  left  hits  professional 
parauits^  and  embarked  with  his  family  for  Eng*' 
land  in  May»  and  on  his  arrival  immediately  prcn 


*  Vol.  vm.  Ho.  nv.  \ftii,  .i0oa      t  sm  faet  ^bvow,  mw.  m. 
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e6^ded^  in  conjunction  with  Mr.  Monroe,  to 
execute  the  duties  confided  to  them. 
.  Some  time  after  his  arrival,  in  England,  Mr* 
Pinkney  received  from  bis  friends  Mr.  Gooke,  a 
tetter  informing  him  that  bis  motives  in  accepting 
this  appointment  had  been  subjected  to  much 
misconstruction.  'iThe  following  answer  to  tliis^ 
letter  wiU  show  in  wiiat  ip^mier  he  JBstified  his 
/eendoct.  .  . 

*'Losnoiif  October  5tkytS06, 

"  My.  Di^AiL  Sia, — ^I  ii^m  v^ry.  lauch  inileltted  tQ  jqu  for  your  ^ 
Indy  kipd  ktter  of  th^  4th  0}  \iiguai,  which  has  juat  readied 
ibe,  It  coiits^ns  th^  ,besl  pr.oof  io  the  work!  of  you/  good 
opsaii^a  tuid  regard.  It  spesd^s  to  aie  with  caqdour,  and>  at  the 
.jaipe  time  that  h  beti^ys.tbe.partnlUy  ^  a  J|oiig-tried  irieiKlship^ 
(wards  me  agaipst^  the.  diaa|^nti|a(f  otto  whidb  .a  sai^ine  and 
crefhdous  temper  i^ight  ex|)o^e.  me^  and  cfnahJes  me  tp  atuidpate 
m  teuton  the  miacfmceptions  aod  calumnies  which  are  preparing 
for  aie.  This  janticipatioa  is  certainl^r  wholesome ;  but  it  is  mi- 
|^9aaa9t«jiotwithstftadifig.  .  Tlieian|;iiage  of  reproach  is  neW  to 
m$^  aatf  |  fear-  I  abaU  not  eas^y  lean)  to  bear  it.  with  a  good 
frytoi  (rooi  a  Qcmiitry  which  I  have  ardently  loved  aiuL  faithfully 
fcrved  with  the  be^  y^ars  of  .Qsy  life.  The^  consciousness  that . 
I  do  not,  aad  cumot  deserve  jt^  coasoips  me  in  one  view,  while 
ilBltfrtifies  naeiaanother^  J  am  ptoud  of  the  unqualified  con- 
vi^ua  of  my  h^eart  apd  utiderstandiDg,  that  1  am  incapable 
t>r.  aay  thmg  that  ,aa  honeat  nlkn  should  blunb  to  avow ;  but  it 
fives  me  pain  to  fiad  that  no  purity  of  motive^  or  integrity  of 
eanduct,  can  afibr4  slv^lter  in  this  world  from  the  vilest  and  most^ 
disgusting  imputations.  ,Our  country  is  young,  and  ought  to  be 
Keiferoos  aad  cbarttabk  ;  and  I  believe  that  the  great  bulk  of  our 
people  are  so.  But  1  do  not  need  to^have  my  actions  ckkxriiabty 
iaterpreied*  |  ask^bnly  a/tis<  coastrop tion  of  them ;  i  care  no$  how 
rigorous,  if  it>e  not  malignant.  It>eem^d  natural  la  suppose, 
.that  putting  fotmcr  character  cot  <»f  A^  question,  the  Ciscubh 
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sttooet  tts^  which  I  lasl  caiae  abroad  voald  at  ka$C  ie«oi«  ^ 
from  the  suapieiaii  of  selfish  views  and  tiine«serving  policy ;  and 
I  am,  of  coarse^  surprised  diat  a  man  can  be  found  to  inicxi  from 
my  acceptanice  of  tke  ardtiotB  trust,  in  vhich  I  am  now  engaged, 
<  that  I  have  iaaected  my  prinetplci  and  my  Itiends,  »[idf  ledgoil 
^  my  self  to  support  4he  frturty  mpowar  and  ihek  measures  ID 
*  every  extent'  What  principfes,  in  God's  name^  and  what 
friends  have  I  deserted  f  The  plain  maMer  of  iact  is  thus :  A 
great  national  efi4i  occurs,  which  requires,  or  i^  supposed  to 
tequiie^'an  ertraordinary  Ibr^gn  n^on.  The  Presidentt  whom 
I  might  he  aaid  tis  tknow  only  fa^  character,  ofiets  tibis.  imfMivlaiK 
eharge  to  me.  I.|^ve  np  my  profession*  I  surrender  dl  my 
hopd^  of  Jfntove  fotane.  I/orefo  a  second  time,  and  for  t»Wf 
the  expecta^on  of  placing  my  mmioroio  and  hdpI^M  family  in  a 
state  of  hidependenee,  and  accifept  tMa  anxious  trust,  which,  in* 
atead  of  prooiisiiig  pecuniary  emokunent,  Is  likely  to  .bnng  wM 
it  a  heavy  pecuniary  loss,  and  which,  so  fue  from  promisbg  Ca 
do  me  honour,  puts  in  hasard  the  stock  of  reputsEtion  1  have  1f#- 
fore  acqmred.  Now  what  abandonment  ef  principle  is  therein 
all  this  ?  I  am  willing  to  admit  that  I  may  have  acted  improVl- 
demly,  as  regards  myself  and  my  chSdren,  and  that  I  may  hav% 
overrated  m^  capacity,  and  and^rtakea'  a  taslt  to  which  I  am 
not  competent.  9ut  I  am  quite  sure  that  I  have  not  deviated 
from  that  path  of  honour  pa  which, 'with 'an  approving  con- 
sctence,  I  have  walked  from  my  boyish  days.  My  oppofntmftnt 
is  known  to  have  been  as  complet^y  unsolicited  as  over  appoint- 
ment was  from  die  beginning  of  the  world.^  It  came  to  nie 
wholly  unsou^i.  &  is  lo  the  eredh  of  t)ie  government  th^t  It 
did  so.  It  came  to  me  undogged  by  any  tenns  or  conditfonl. 
They  iHio  talk  of  a  piedge  on  ^y  pari,  as  thie  consideration  of 
It,  know  that  Cbey  kiafaMiate  a  base  and  detestable  falsehocNi. 
Mp  such  pledge,  no  pledge  of  any  kind,  was  ever  proposed  to 
me.  I  was  treated  with  honour,  aUd  delicacy,  and  confidence  $ 
and  I  have  a  firm  i^llance  that  I  ahail  eontinue  to  be  so  treated. 
An  attempt  to  treat  me  otherwise  would  drive  me  in  a'moment 
from  officOy  as  h  would  have  prevented  me  from  accepting  it. 
As  to^s  jMge^  the  slander  w  too  gross  to  be. believed.  I 
have  .an  intimate*  'persuMoiii  Vmmded  npon  a  consciousness 
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which  I  cannot  mistake,  of  integrity  without  blemish,  that  no 
man  would  undertake  to  suggest  to  me  so  vile  and  infamous  a 
compact  as  the  price  of  public  station.     The  acceptance  of  my 
appointment  may,  indeed,  impfy  a  pledge ;  and  I  am  content 
that  it  shall  be  taken  to  be  as  large  as  honour  will  penult.    In 
its  utmost  si^,  whatever  that  may  be,  I  will  faithfully  redeem  it, 
an4  should  be  ashamed  to  have  it  supposed  that  I  could  shrink 
from  a  duty  so  pressing  and  obvicius.     The  foolish,  and  often 
hypocritical   cant  -about  apostacy  and   desertion  of  principles, 
shall  not  frighten  me  from  the  steady  and  manly  course  to  which 
this  duty  directs  n^e.    I  have  never  professed  any  principles  with 
which  my  present  situation,  connected  as  it  unquestionably  is 
with  the  great  interests  of  my  country,  is  in  the  slightest  degree 
inconsistent.  I  find  nothing  in  the  objects  of  it,  in  the  means  by 
which  I  am  instructed  to  accomplish  those  objects,  or  in  the 
measures  of  the  government  preparatory  to  the  mission,  which  I     > 
do  not  entirely  approve,  and  have  not  uniformly  approved. 

^  As  to  the  friends  I  have  deserted,  who  are  they  ?    I  accept- 
ed my  appointment,  as  far  as  I  could  ascertain,  with  the  entire 
concurrence  of  my  friends  of  all  parties ;  and  I  rejoice  that  I 
have  friends  of  all  parties.    It  was  that  flattering  concurrence 
which  encouraged  me  to  hope  that  the  anxiety  inseparable  from 
my  undertaking  would  not  be  aggravated  by  unjust  and  unfeel- 
ing prejudices,  and  that  I  should  have  no  difficulties  to  struggle 
with,  but  such  as  I  should  find  here.     The  affection  of  many  of 
my  friends  induced  them  to  jxpress  their  fears  that,  as  an  indi- 
vidual, I  should  suffer  by  the  mission.     But  they  did  not  conceal 
their  approbation  of  my  appointment,  and  did  not  intimate  that 
any  but  prudential  considerations  ought  to  restrain  me  from  ac- 
cepting it.     I  have  since  been  frequentiy  consoled  by  the  recol- 
lection o(  this,  the  most  interesting  period  of  my  life. 

^  I  beg  your  pardon  for  all  this  egotism.     But  your  letter  has 
affected  me,  and  I  haye  obeyed  the  impulse  of  my  feelings,  con-, 
sidering  myself  as  writing  to  you  only,  and  that  my  letter  -will  not 
be  seen  by  many  others. 

^  Upon  the  idle. or  malicious  observations  at  Philadelphia  and 
New-York,  (the  source  of  which  I  will  not  at  present  give  my- 
self the  trouble  to  conjecture,)  I  have  no  ramark  to  make,    I 
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thank  you  sincerdy  for  placing  that  subject  Ito  \t&  true  light,  t 
will  only  say  that  1  am  not 'Mr.  Chase's  enemy,  although  m  re-: 
turn  for  unwearied  services  and  a  zealous  attachment  of  more 
than  twenty  years,  during  which  no  discouragements  could  drite  ' 
me  from  him,  he  has  lately  been  induced  to  act  as  if  he  were 
mine.  Ingratitude  is  a  harsh  word,  and  they  who  have  ventured 
to  apply  it  to  me,  should  first  have  been  sure  of  their  fticts. 
They  will,  I  presume,  take  care  not  to  force  such  observattioiis 
too  much  iipon  my  notice. 

*^  Your  fears  upon  the  subje*ct  of  the  non-importation  act  of 
Congress  are  Unfounded.  It  has,  at  no  tinie,  produced  miiy 
bdd  efiect  here.  It  was.  undoubtedly,  a  Irise  and  salutary 
law.  Sudi  ^as  my  opinion  of  it  at  the  time,  and  the  event  has 
proved  that  opinion  to  be  just«*  Mr.  Fox^  ilhiess  and  death  have 
retarded  us,  but  the  prospect  is  good,  n#»verthele8S,  '  Whether 
the  country  is  likely  to  be  satisfied  by  the  result  of  our  labottrSf 
must  depend  upon  the  nature  and  extent  of  their  expettattions. 

'  The  state  of  Kurope  and  the  world  has  a  title  to  be  considered. 
"  LordHowick  (Mr.<5ray)  is  now  at  the  head  of  the  Foreign 
Department;  but  Lords  Holland  and  Auckland  will  go  on  with 
i/s,  and  it  is  hoped  that  we  shall  soon  binng  th**  negociation  to  a 
conclusion.  Lord  Auckland  is,  however,  absent  from  town  for  a 
few  days,  and  Lord  Holland  is  prevented  Tfom  meeting  us  untiF af- 
ter his  uncle's  funeral  The  subjects  are  all  diflicult  and  delirate. 
The  commercial  subject  is  undoubtedly  so,  but  not  tjn  account  of 

'  any  iniricaty  belonging  to  it. 

<'  I  have  b^en  received  here  in  a  very  flatterimg  manner,  dnd 
the  best  dispositions  have*  been  and  continue  to  be  manifested  to- 
wards the  mission,  dnd  our  coiintry  And  government.  You  ViU 
perceive  by  the  newspapers  that.  Captain  Whitby  is  returned  in 
the  Leander,  and  h  to  be  tried  by  a  court  martitfl.  The  continent 
has  resumed  its  warlike  attitude— but  I  will  not  fatigUeyou  with 
news  which  will  probably  be  stale  before  my  letter  reaches  ybu. 
The  British  contjuest  of  Buenos  Ayres  is  an  important  event. 
It  cannot  be  favourable  to  us,  however.  The  inti*rcoursewifhit 
wfll  be  regulated  by  the  old  principle  of  monopoly,  and   Oreat 

'  BritfiJn  will  hold  fast  iipoii  it  if  she  can.  It  is  even  probable  that  (al- 
Aou'gh  Sir  H.  Popham  itssnid  to  have  undertaken  the  expedition 
without  proper  authority)  an  extension  of  this  conquest,  to- 
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getb^r  witb  oiber  enterprises  qgai^t  Spanish  Americ«|  wiU  be 
attempted.  The  conquest  is  an  extremely  popular  one.  The 
treasure  brought  home  in  the  Narcissus,  and  the  immense  expor- 
tations  of  British  goods  to  Buenos  Ay  res  which  have  followed 
the  knowledge  of  its  surrender  to  the  British  arms,  have  had  a 
wonderful  efiitct. 

^'Lord  Lauderdale  is  still  at  Paris,  although  Buonaparte  and 
Talleyrand,  and  even  Clarke  (who  with  Champagny  negociated 
with  him)  have  left  it !  The  situation  of  the  continent  is  more 
doubtiiil  than  at  any  former  period*  Another  crisis  so  near  lt> 
tlM  last,  wnd  of  a  <^araoter  so  decisive,  wai  hardly  to"  be  ex* 
peeted.  If  Prussia  ventures  to  measure  swords  with  Francei 
(and  it  seems  now  to  be  certain  that  she  mus4y)  Russia  will  assist 
har;  but  Prussia,  with  Saxony  and  Hesse,  must  stand  the  first 
onset,  which  promises  to  be  terrible.  Austria  cannot  long  be  an 
idle  spectator,  and  she  is  well  prepared  to  act  with  effect..  Her 
forces  are  recruited,  and  their  discipline  improved.  Sweden  will 
aid  the  power  that  was  so  late  her  enemy.  The  magnanimous 
king  of  diat  gallant  nation  has  a  spirit  far  beyond  his  means. 
OtfiAt  Britaia  2uid  Prussia  seem  to  be'  restored  to  a  good  wider- 
standing.  The  blockade,  which  arose  out  of  the  subserviency  of 
Prussia  to  ^e  views  of  France,  has  been  raised.  Jacobi  is  on 
his  return  to^Us  country,  and  Lord  Morpeth  talked  of  here  for  a 
■ttssion  to  <  BerUi).  The^  most  perplexing  circumstance  in  the 
present  picture  of  the.continekit,  is  the  stay  of  Lord  Lauderdale 

*  9P  f»fU»  .  Upon  what  basis  cap  G.  B.  negociate  with  France  in 
the  present  conjuncture  o(  affairs  i  The  uti  possidetis  (with  the 
fcstoration  of  Hanover  to  its  lawful  sovereign)  sounds  well ;  but 
a  separate  peace  with  France  upon  any  terms,  at  a  moment  when 
liie  eominent  may  be  said  to  be  in  its  last  agonies,  and  taking 
courage  from  despair,  is  about  to  make  its  last  effort  for  life  ard 
sBdependeace,  would  be  a  strange  spectacle.  I  have  no  belief 
^at  it  is  posaible.     I  have  been  incredulous  from  the  first. 

^  I  have  been  restrained  from  writing  to  my  friends  generally 

since  my  arrival  here,  by  the  consideration  that  I  could  not  write 

.  ^eeely,  and  that  the  appearance  of  reserve  in  letters  not  invited 

by  them,  would  be  worse  than  absolute  silence.    I  hope  .soon,  to 

,.   hear  from  severaUof  tberii,  and  wil^tfaen  wrile.    I  cherish^an 
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affectionate  remembrance  of  Raldmore^  whkh  nothing  can  erer 


impair." 


I  have  thought  proper  to  insert  the  following  ex- 
tracts from  various  communications  which  passed 
betweoa  Mr.  Monroe  and  Mr.  Pinkney^  during 
their  joint  negociation,  as  illustrative  of  peculiar 
traits  of  character,  and  throwing  occasional  light 
npon  some  of  th^  passages  of 'the  times,  and  also 
showing  the  mutual  confidence  and  friendly  feel- 
ings which  subsisted  between  these  eminent  per- 
sons.* ... 


From  Mr,  Pinknby  to  Mr,  Monkoe. 

«  My  Dbak  Sir, — General  Lyman  has  met  with  a  Captain 
WarringKin,  of  the  Patty  (of  Philadelphia,)  who  in  his  voyage 
from  Philadelphia  to  AinABterdam,  was  spoken  by  the  Ltandery 
and  had  conversations  with  Captain  Whitby,  and  a  Lieutenant 
on  board  the  Leander.  The  Lieutenant  admitted  distinctly  that 
the  Leandtr  was  not  more  than  two  miles  from  the  shore  at  the 
time  of  the  shot  which  resulted  in  Pierce's  death — and  that  the 
shallop  was  about  a  mile  nearer  the  shore  than  the  Leander ;  but 
he  appears  to  have  declared  further,  that  the  shot  wfunot  intended 
for  tke  shaUop. 

'<  General  Lyman  is  desirous  to  know  whether  the  deposition 
of  this  captain  might  not  be  usefiil.  As  this  subject  is  entirely 
yours,  I  would  not  undertake  to  determine  or  give  any  directions 
upon  it ;  but  at  General  Lyman's  request  write  this  note*     He 


•  Mr.  Monroe  has  had  the  goodnesi  to  furnish  the  editor  with  an  ezpta- 
nation  of  such  parts  of  these  papers  as  could  D<it  bi;  made  intelligible  by  a 
ftttre  reference  to  the  prioted  |oJlection  of  State  Papers.  ^ 
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will,  of  eoime,  Expect  your  optnion  and  direcdonft  wkk  at  fitde 
delay  as  possible,  as  the  captain  wishes  to  depart  immediately. 

^  I  haye  not  thought  myself  justified  in  callings  wHkaut  yam^ 
to  make  inquiries  after  Mr.  Fox's  health,  but  it  is  understood 
that  he  mends.  If  I  do  not  see  you  soon,  I  will  seek  you  at 
Low  LaytoD.  I  hope,  however,  to  aseet  you  to-day  at  Sir 
Francis  Baring's. 

Buuui's,  Jermyn'Strui^  July  1.  I' am,  A%. 

^  P.  S.  I  have  taken  a  temporary  house  ip  Baker-atreet,  No. 
46,  and  shall  be  in  possession  tonnorrow  morning," 

Trom  Mr.  MoNEOt  to  Mr,  Piiaannr. 

^  PoaTLAHD  PI.ACS,  My  17,  1806. 

^^  DcAR  Six,-— I  have  the  pleasure  to  enclose  you  a  c<^y  of  a 
paper  which  I  propose  preseutiog  at  a  proper  time  to  Mr.  Fox.* 
I  will  thank  you  to  examine  it,  and  to  suggest  any  alterations 
which  may  appear  to  you  necessary  to  be  made  in  it  •  The- 
outrages  which  were  committed  at  the  same  port  in  1604,  by 
the  same  vesseb,  under  other  commanders,  as  is  presumed,  in 
both  cades,  are  not  noticed  in  it  *  It  has  seemed  probable  to  me 
that  if  1  connected  the  two  cases,  the  pressure  in  regard  to  the 
last  one  might  be  weakened  :  that  it  is  better  to  single  that  qut 
for  immediate  example,  and  touch  the  other  in  conference,  or  by 
a  special  explanatory  note,  if  necessary,  hereafter.  I  am  not 
decided  in  this  opinion,  and  only  si^^gest  it  for  your  considerar 
don  ;  we  will  confer  on  it  to-day  when  we  meet^ 

^  I  gave  notice  to  die  keepers  of  the  Parks  on  Sitnday  last  of 
your  office  and  privilege  in  that  respect." 


*  A  oote  oo  the  tobjecf  of  die  oatnigM  eomnittf^  off  (he  hsrbeor  of 
New-Tork  by  Captui  Whitby,  coBunsndiog  a  f<|aadroa  of  Britbh  fssiils. 
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Mr»  PiNKNCV  t&  Mr.  Mokkok. 

"  Dbah  SiR)-r-I  send  you  enclosed  a  copy  of  the  B.  project  on 
Impressment.* 

<<  It  heus  just  occurred  to  me  that  we  have  not  answered  the 
letter  respecting  Sir  H.  Hoskyns'  memorial  lately  sent  to  us; 
and  as  it  may  save  you  trouble,  I  have  written  (but  in  great 
haste,  and  with  a  very  imperfect  recollection  of  the  mem6rial 
which  you  have ;)  a  letter  in  reply,  which  I  beg  you  either  to 
adopt,  amend^  or  reject  entirely,  for  |iny  other,  that  upt>a  looking 
at  the  papers  may  appear  to  suh  the  case.'* 

'  From  the  same  to  the  same. 

"  Thursdayy  Nov.  5,  I806t 
"  My  Dear  Sir, — I  send  herewith  enclosed  the  hasty  sketch 

of  an  article  on  the  subject'of  Compensation,     f  send  also  the 

atnendAfients  which  it  ts  presumable  the  project  of  the  ^British 

Commissioners  will  require 

"  I  do  not  send  an  article  on  the  subject  of  an  open  trade  with 

the  West  Indies,  because  ihey  are  not  likely  to  agree  to  such  a 

trade  ;  but  you  will  find  the  exception  as  to  thai  trade^  which  I 

suppose  the  9th  article  mtist  be  subjected  to. 
"  I  have  suggested  a  provision  in  the  12th'  article  as  to  Contra 

hand  on  return  or  rtsumed  voyages  ;  but  I  have  some  recollec- 

Hon  that  you  have  prepared  one  which  I  entirely  approved. 

^e  amendments  I  pfopose  to  the  other  articles  you  will  see 

npon  examlnini;  the  paper  itself.'' 

Prom  the  same  to  the  samfi. 

*^  GrKAT  CtTMBERLAND  PlACB,  NoV,  4,  1806. 

^'  DxAft  Sir, — I  regret  very  much  that  Sir  John  iNicholl  has 


*  S«e  W«He*i  State  Papen ,  toI.  VI.  p.  824. 

t  the  0th  artide  of  the  tveatjr  at  finally  agreed  en.    Waite's  SUte  Fk- 
pen,  p.  867-8M. 
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been  applied  to  fbr  such  a  paper  as  Lord  Auckland  eaeloSied  to 
you.*  ShaUow  as  it  is,  I  think  it  increases  the  necessity  to  he 
Yfry  firm  and  positive  on  our  side  on  the  point  to  which  it  relates. 
There  miist  be  some  end  of  this  question. 

-<M  am  extremely  sorry  thht  I  happen  to  be  engaged  tb- 
norrow  evening,  so  as  to  make  it  impossible  for  me  to  be  of 
proor  party  st  dinner.  I  shall  talce  care  n>  be  at  home  when  you 
call  to-morrow.  I  perceive  Aat  hall^past  bne  is  thbiime  when 
we  are  expected." 


^From  Mr.  Mokbob  to  Mr.tftim.fwri  < 

"  D«AR  &»,r-I  have  t^e  pleasure  to  send  yqu  a  note  fro«i 
the  British  Commissioners  in  the.  seo^e  suggested  by  them  in 

their  last  inter^^.t.  It  appears  to  be  drawn  with  great  attev- 
.tion  to  the  obje^ty  and  to  be  as  free  from  objection  aa  any,  paper 

they  can  draw,  which,  does  not  answer  our  purpose^  .|f  you 
.think  sQj^nothiiigjneed)  as  Ipresi^me,  be  said.to.ti|cmre$p^tiiig 

**  I  ^am  engiged  in  the  letter  to  the  Seavetary  of  State,  vrhiich 
I  hope  to  finish;  on  the  plan.it  is  con^menced,  lo-day.|  Youcs, 
sincerely,  ,        .    J.  M.- 

Nov. 9,  1806. 

'^'f  send  you  a  not^  from  General  Lyman,  which  shows  that  the 
omission  to  send  you  an  invitation  to  the  Lord  Mayor's  feast 
was  owing  to  the  cause  I  had  supposed.     I  shall  be  forced  to.de^ 
eline^going,  on  account  of  the  ^arty  departure  of  the  vessel  by   '  • 
which  we  shdlaend  our  despattcby  which/hoVever,  will  not  sail   ^ 
tiU  Tuesday." 


*  A  report  from  Sir  Joha  NkhoU,  King't  Advocate  Oeper«l,  JaMifjitug 
the  British  practice  of  irapreu ing  geamen  on  board  of  oeutral  vesseis  upon 
the  high  seas,  on  tbe  groun^  that  the  King  has  a  right  to  require  the  senrjce 
of  all  his  sea-faring  suBjects,  an^  to  seiee  them  by  force,  wherever  found, 
unless  wiUhin  the  territorial  limits  of  ahoiher  power 

t  Upon  the  subject  of  Impressm^t    W^Ote's  Sti^e  Papers,  to|.  VI.  p.  339- 

X  Waite's  State  Papers,  voi  XI.  i^SSQ.  ..         .  . ' «     • 
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{  60  3    '•      ^ 

Fn^m  Mr*  PimuaT  to  Mr.  MoNBOft.    - 

<<  DcAR  Simr-The  note  of  the  B.  Commissioiierv  is  as  satis- 
lactoiy  as  it  could  be  made.  I  think  it  do^  not  require  any 
answer, 

<'  If  you  do  not  go  to  the  GoUdhaJl  dinner,  I  shall  of  course 
inake  an  applogy.    I  really  do  not  wish  to  go.'' 

From  Mr.  Momiob  to  Mr.  PiNKNXt. 

^  Dbae  Sim^— -I  have  just  received  the  enclosed  from  Lord 
Holland^  which  I  regret  wa»  not  directed  to  us  both.  I  should 
express  that  sentun^nt  to  hini^  but  that  it  might  induce  him  to 
suppose  there  was  some  etiquette  between  us.  Though  an  in- 
Ibrmal  paper,  it  is  a  v^ry  interesting  one  on  a  public  subject.* 

<'  On  the  first  point,  the  answer  seems  to  be,  that  we  shall  of 
course  claim  the  same  jurisdiction  of  other  powers  that  is  agreed 
on  uritfa  G.  Britain,  or  be  answerable  to  her  for«a  departure  from 
in  her  favour.  To  the  other,  no  answer  is  now  expected.  To 
me,  however,  it  appears  best  that  I  should  reply  that  we  will  con- 
sult together  on  both,  and  as  it  is  his  intention  that'  we  should 
meet  on  Friday  or  Saturday,' that  #e  will  be  prepared  to  commu- 
nicate to  him  then  freely  our  sentiments  on  both  points.  I  will, 
however,  do  whatever  you  thi^k  best,  aUd  am  yery  sincerely 
yours. 

November  14, 1806.'' 

From  Mr.  Pinkkst  to  Mr.  MoHftov. 

<^  Dbab  S1E9 — I  think  the  course  will  be  as  you  suggest — that 
you  should  write  such  an  answer  to  Lord  Holland  as  you 
mention,"  . 


*  Thif  note  of  Lord  Holland  to  Air  Monroe^  related  to  jarisdlctioa  00 
our  coasts.  He  asked  whether  wa  could  support  it  to  the  same  extent 
against  Franee.  It  also  related  to  the  duties  on  British  manufactures,  and 
Inquired  whether  we  wdnld  gift  a  preference  to  thoee  of  Great  Britain  in 
retom  for  other  f^amrntrdal  adraatagte* 
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.    From  Mr*  MoNBOs  U  Mr.  Pi nknst. 

'^  Dkak  Suty — ^I  have  this  moment  received  the  enclosed  fa- 
foimal  note  from  Lord  Hoikind,  which  is  quite  vague  and  inde* 
terminate  on  our  bunness.  It  is  very  discou^aj^ngy.after  what  has 
passed^  to  find  ourselves  in  this  situation.'  I  Vtn  realty  quite  p^ 
pared  to  give  a  new  charatt^  at  an  ear^  period  io  the  ne- 
gociation.  However,  on  this  point,  we  will  confer  before  the 
next  meeting,  and  it  is  to  be  hoped  that  the  decisive  conduct  of 
those  persons  in  it,  will  m^e  m  apped  to  an^  other  than  the 
motives  which  have  hitherto  prevailed  in  th;  negociation  un- 
necessary.   •    •    •    • 

^  PoATLAKD  Placb,  Monday  evenin^f  l7thNav.*^ 


Fr«m  Mr,  ViHKHtx  to  Mr.  Mohbos. 

"  M V  Dbab  $11, — To«morrow  i^^  I  think,  thi^  day,  appointed  fi»r 
meeting  the  B.  Commissioners.  .  I  will  caU  for  you  in  my^car- 
^^ge  before  cJev^o,     The  article  in  the  Courier  of  to-nlgfat,  is  a 
veiy  coiio^  one  on  the  subject  of  our  nogociation. 
^<  Yours  ever  andj^Iy, 

«  Friday  nighty  5rt  Dec.  1806.  Ww.  P^nkotey.'* 

Frmn  Mr.  Monroe  fa  l|fr;  PixKinET. 

^^^Yowi^k^ii^VLKWfFM^ruarylUh^lWf. 
^  Mt  DsAa  Sia^— 'I  have  the  pleasure  to  enclose  yoa  a  letter 
which  I  have  just  received  from  Ldrds  HoBand  and  Auckland, 
announcing  their  authority  from  their  government  to  pursue  tiie 
objects  which  rcpKin  to  be  settled  between  the.  two  countries.* 
They  propose  a  n^eeting  on  Saturday  or  Tuesday  next^  as  may 
beat  suit  us.  If  you  have  no  objection,  I  should  prefer  the  earliest 
day*    Willyou  be  so  good  as  to  give  an  answer  to  that  effect  ? 


*  The  f objects  of  Boundary,  u|d  XV^vigatioB  of  the  MlMtstipil^  Mian 
trade,  ooapenMtkm  for  •poliatioDy  which  IM  not  been  inchldsd  in  the  ire** 
ty  ligned  on  the  Itt  December,  180tl. 

9 
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[  «  3    ^      . 

Perhaps  it  tiivy  be  well  to  express  some  satisfaction  that  hif 
Majesty  has  thouglit  fit  to  commit  this  additrohal' trust  to  charac- 
ters in  whom  we  so  much  confide,  or  with  whom  we  have  beea 
liappy  to  have  beeii  connected  iw  the  late  negociation — thoii^ 
'm  that  do  as  you  think  best.*' 
^  "Do  you  and  ^trs.  Pinkney  go  to  the  court  to-morrow  ?  In 
case  you  do,  we  will  have  the  pleasure  to  call  for  you  at  one 
o^clock,  if  you  approve  that  l^our.  We  probably  suffered  bj^  be- 
ing too  Ute  the  last  drawing-room*.'^  .  , 

Frtpk  Mr.  PiNKNBY  Y»  Mr.  Monros. 

"  Mondoff  night. 

*^  Mt  Dear  Sir, — I  am  extremely  sorry  that  I  was  out  whea 
you^were  so  good-as  to  call.  W,  shall  copy  your  project,  which 
I  4iave  not  yet  read ;  and  if  I  should  think  it  worth  while^i  my 
draft  of  an  ariicle^  as  a  substitute  for  the  dth  in  th^  CoDvefitioA^ 
shall  be  copied  also  for  consideration.  •     ., 

"  I  shall  be  happy  to  see.  you  at  any  hour  in  the  morning  afte 
ten.  It  may,  perhaps,  be  well  that  we  skould-have  an  hour  to- 
gether before  we  go.  to  our  Conference." 


*  It  may  not  be  improper  to  obierve  that  the  Editor  has  been  muured  from 
the  highest  authority » that  the'  British  Commissioners,  during  the  whole 
c^ourse  of  these  negociations,  shpwedthe  most  candid  and  cbnciliAory  dis- 
positkjh,  af  the  sametfmc  th&t  tbey  were  duly  attentive  <o  the  interests  of 

.  their  owp  conatry.  That  amiablie  aiid  acisompUfthed  noMeman,  Lont  Hblland, 
it  is  well  known,  cherijibisr  for  this  country  and  ic^  fny  instiliitionsi  dios* 

'  'feelings  of  kindness  which  he  imbibed/ from  his.-illustrioDS  relative,  Mr. 
Fox/  and  which  we  may  be  allowed  to  believe  have  been  cuniinned  by 
his  own  enlightened  judgment.  Lord  Auckland  seemed,  also'  desirous  by  a 
eoncUiatQry  deporfment  to  remove-  any  nofftrdnrabTe  impressic^  which 
inkfat  have  beeti^tqkca  ap  against  him  during  die  war  of  our  r^voliiti^, 
wthout  however,  adverting^  on  any  occasion^  to  the  transactiona  of  thos< 
times.  The  British  negociators  were,  however,  in  the  hands  of  their  govern* 
ment,  whose  orders  they  obeyed  (  and  it  is  ^U  known  that  the  cabinet  it- 
self was  made  up  of  fragile  and  discordant  materials,  all  its  proceedings 
|>eiiig  tooked  «pon  with  extreme  jealontfy  by  th«  oppositfoa  of  the  day. 
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Frmm  the  same  to  th^  same^ 

**  My  Dkak  Sib, — Endose^l  is  our  project  on  the  subject  of 
Boundaiy.  ^The  5th  article  is  modellecf  upon  Mr.  King's  con- 
vention, wiii  a  little  o/  the  phraseology  of  your  plan  introduced^ 
inta  it.     The  6th  relates  to  Grand  Manan.* 

^<  Be  so  good  as  to  examine  the  two  l^st,  and  mould  them  into 
any  other  shape  that  you  prefer.  I'he  day  has  been  so  forbid- 
ding that  I  hare  not  ventured  out.^ 

*  From  the  same  to  the  same. 

"FeftTMHry  ^3,1807. 
<<  Mt  DiiAB  Siti, — ^W.  has  nearly  finished  copying  tlie  note  to 
Lord^oUand  and  Lord'  ^ticilandf.  '  It  remains  as  it  did  when 
rikad  th^  pleasure  to  see  yon,  and  will,  I  think/do  very  well  in 
Aat  foryn.  I  ha^^  net  been  able  to  accommodate  what  1  struck' 
out  of  the'not^  in  its' first  shape  to  the  ideas  Iktely  suggested  ; 
^d  I  hardly  think  it  wdrth  while  to  make  another  attempt.  Any 
tkuig,  however,  diat  you  think  will  improve  it,  shall  ble  added  ; 
and  if  you  beUev^  that  any  thing  more  is  necessary,  I  beg  you  to 
have  die  goodness  to  write  it,  and  to '  mark  the  place  where  it 
shadl  be  inserted.  I  send  you  my  draft,  and  W.'s  copy  so  far  as 
it  goes^  which,  I  think,  is  as  ikr  as  the  end  of  your  amendment. 
Be  so  g9od  83  to  lit  me  have  these  pretty  early  to-«aorrow,  (be- 
tween ten  and  eleven  o'clock^)  and  the  copy  shall  be  completed 
for  our  nsejBting  on  Thursday,  with  the  B.  Commissioners.  Will 
you  tak^  the  trouble  to  call  for  me  on  Thursday  ?" 

Pram  Mr.  Mo^oi  to  Mr.  Tinksey, 

*^  Mir  Dbab  Sib^-^I  have  this  moment  tepeived  the  enclosi^ 
iVom  Lord  Anckliuui,  by  whi«h  I  find  with  surprise  that  we 


•  See  Waiters  State  Papen,  toI.  vi.  p. '387-399. 
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wen  expected  ftt  his  office  yesterday  by  him  and  Lord  Holland. 
1  read  his  note  to  me  as  you  did^  and  we  are  therefore  not  to 
blame  for  the  omission.  I  am  going  to  call  on  Lord  Auckland 
with  Colonel  Humphreys  about  two,  and  will  CQmc  by  for  you 
in  my  carriage  if  you  will  be  so  ^ood  as  to  accompany  us ;  it 
will  fitimi^  an  opportunity  for  making  an  explanation  without 
form. 

^  I  win  bring  our  note  about  indemnities,  which  I  think  we 
shall  easily  arrange^  and  yery  satisfactorily,  by  leaving  out  one 
fiaragraphy  and  making  one  or  two  modiications  which  I  will 
explain."  •' 

From  Mr.  PufKNsr  to  Mr.  M onkob. 

^ Mt  Dcab  SfB^ — I  send  you  our  letter,*  .with  a  copy  of  our 
letters  to  Lord  Hqwick,  and  Lords  Holland  and  Auckland* 

The  other  letter  (on  the  subject  of  the  supplemental  Conreo- 
tion)  will  be  ready  to-morrow  or  next  day^  and  may  be  isent 
(together  with  »  duplicate  of  this,  which  I  wiU  have  prepared) 
by  the.Shepherde8s.t  I  propose  to  date  the. other  latter  of  the 
25th  of  April.  W.  will  make  a  copy  of  Mr.  Canning's  last  note 
to  us,  if  you  will  allow  him,  for  the  purpose  of  being  enclosed." 

♦■ 
t  From  the  same  to  the  same. 

«ji%7,  i8or. 

'^  Mv  DsAE  Sn^ — ^I  enclose  a  short  letter  to  Mr.  Madison 
acknowledging  the  receipt  of  his  letter  of  the  18tk  of  March,  and 
transmitting  Mr.  Murray's  statement  of  cases  for  hearing  befoi:e 
ihfi  Lords  of  ikppeal.    Of  this  paper  I  have  retained  a  copy. 


^  Mr.  PiDkney  au^  llr.  Monroe's  joint  letter  of  tbe  2td  April,  1807,  to 
«lM  Secretary  of  Slate.    Weite't  Sute  Pnperf ,  vol.  vi.  p«  876. 
t  Waite*g  State  Papers,  toI.  ti.  p.  387. 
$  WaHe't  State  Papers,  roL  vi.  p.  400. 


V  Google 


Diaitized  bv  ^ 


[663 

'•  ^^  I  eodose  «  letter  of  my  own,  which  I  beg  yoii  to  have  the 
f  oodneis  to  send  with  the  other,  if  by  the  SkepherdessP 


It  is  well  known  that  before  the  above  nego- 
tiations were  brought  ta  a  termination  a  change 
took  place  in  the  British  cabinet  which  brought^ 
Mr.  Canning  into  the  Foreign  Office  ;  and  the 
misunderstanding  between  the  two  countries  waii 
still  further  increased  by  the  attack  Qn  the  frigate 
Chesapeake,  by  the  British  frigate  Leopard,  in 
Jane,  1 807.  The  new  cabinet  having  determined 
to  send  a  special  minister  to  the  United  States, 
who,  it  was  supposed^  would  also  be  authoriEed  to 
adjust  the  other  subjects  of  diiference,  Mr.  Monroe 
was  anxious  to  avail  himself  of  this  opportunity 
of  returning  home,  and  of  leaving  Mr.  Pinkney  in 
London,  in  charge  of  the  affairs  of  this  country, 
^A  minister  resident.  The  difficilkies  which 
opposed  this  arrangement  in  the  mind  of  Mr, 
Pinkney,  and  the  motives  by  which  his  scruples 
were  finally  overcome,  are  explained  in  the  fol- 
lowing correspondence.  ^. 

Afir.  PiNKKXT  io  Mr*  MoKkOK. 

^  Great  Cc^fHAiRLANO  Placb,  Fri<fay^  October  2, 1807. 

<'  My  Dbar  Sir;— 1 4hiBk,  upon  reflection,  that  I  ought  liot  to 

go  to  Dowoing^treet  to-morrow  for  the  purpose  su^ested  in  our 

eonversatioki  of  this  afternoon.     I  (lave  certainly  no  public  cfaa-  ^ 

racter  here  but  %it  of  CoouniMiopcr  £xtr%nr(tiQary,^uid  Pleoi-   *• 
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potentlarj,  of  wki<sh  the  iuiictioos,  as  defined  in  oar  joint  conw 
mission^  aie  different  from  those  of  a  mere  Minister  Ptentpoten- 
liary.  My  eventual  appointment  of  the  12tb  of  May/1806;  as 
^jour  successor  in  the  ordinary  legation,  being  the  act  of  the  Presi- 
dent alone,  could  only  be  in  force  (as  the  commission  itself  very 
properly  states)  until  the  end  of  the  session  of  the  Senate  next 
following  its  date.  The  letters  of  credence,  it  is  true,  do  not 
contain  the  same  express  limit  which  is  to  be  found  in  the  com- 
mission  ;  but  the  constitution  of  the  United  States  creates  it  as 
effectually  as  if  it  were  declared  in  the  letters  themselves.  If  I 
Aould  request  to  be  considered  here  as  the  general  minister  of 
our  country,  I  could  not  refer  that  request  to  any  authority  from 
our  government ;  but  should  be  obliged  to  disclaim  such  autho- 
rity at  the  very  time  of  making  the  request.  My  evident  want 
of  power  could  only- be  supplied  by  you  ;  but  that  would  in  sub* 
itance  (let^the  mode  of  doing,  the  business  be  what  it  might)  have 
the  inadmissible  ei&ct  of  making  me  a  Chargi^  (P Affaires. 

*^  I  am  piersuaded,  therefore,  that  I  cannot,  with  propriety 
seek  to  have  any  concern,  without  the  further  orders  of  the  go- 
vernment of  the  United  Stftles,  with  such  of  our  affairs  here  as  are 
not  within  the  scope  of  the  special  mission  ;  akhough  I  fed  no 
wan^  of  jConfidenoiB  thai  it  .would  not  be  disagreeable  to  the  Pre- 
sident that  they  should  be  left  in  my  hands  upon  your  departure, 
notwithstanding  that  my  commission  has  not  been  renewed,  and 
that  one  of  the  most  important  of  the  subjects  confided  to  our 
joint  rare,  has  recently  been  withdrawn,  with  a  view  to  the  pub- 
lic advantage,  from  the  spiral  bqbs^d,  and  confided  adety  to 
yoo/' 

Jlfr.JVIoiiHOB  t0  Mr.  Pinknby, 

'<  Mt  Dear  Sir^-^I  have  the  pleasure  to  enclose  yo\i  some  notes 
which  I  have  just  received  from  Mr.  Cannings  and  Sir  Stephen 
Cottrel,  which  communicate  the  arrangem^t  made  for  my  pr»- 
sentation  to  the  King  to-morrow,  for  the  purpose  of  taking  leave 
of  him.  I  sQpd  you  also  a  sketch  df. a  note  which  I  propose 
Cflorying  with  me  to  Mr.  Canning,  which  is  intended  to  transfer 
the  businoa  In  my  hands  over  to  yoh.    As*  it  is  my  wish  to  form 


Digitized  by 


Google 


£67]' 

4Uf  note  in  fe'  natmer  b«st  adapted  to  the  olyect,  and  most 
agreeable  to  yon,  I  hope  you  will  be  «o  good  as  to  make  any 
correction  in  it  which  yoy  thiqjk.  proper/' 

l^rmn  Mr,  Pinknet  to  Mr,  Monroe 

^  Mt  Dear  Sitf, — I  see  no  objection  Co  the  terms  of  the  note 
which  you  propose  to  kave  With  Mr.  Canning.  I  taks  into  coo* 
sideration,  however,  that  ^  subjecf  witl^be  tezplained  m  detail 
to  Mr.  Canning  in  your  interviefWy  sokI  particidarly  tiawt  the  letter 
.  of  credence  to  tlie  King  will  be  shown  to  hiifi;  Jt  is  only  in 
case  this  arrangement  shall  be  found  to  be  perfe<5tly  ae^eplable 
to  the  British  government,  th§t  I  presume,  the  qote  wiU  be  teft« 
In  any  other  yiew  the  appointment  of  a  mere  ChorgS  tAfairtB 
will  be  the  best  course^  and  it  is  oiie  to  which  I  h%ve^  not  the 
slightest  objection.  •    ,    . 

*^  I  beg.yoato  be  assured  that  I  have  the  utmost  confidei^cf^ 
that  you  wish  this  jifi^ir  to  be  made  as  satisfactory  as  possible  to 
me — and  that  I  have,  on  every  occasion^  a  perfect  reliance  upon 
your  friendship.''  -     -    -         •'l 

Frmn  Hie  same  t»  the  Htme.  •.       "^ 

'  '    .'' •      .        '.    •  • 
"  My  Dear  Sir, — I  did  not  happen^  to  be  at  hoqie  when  your 

note  of  this  morning  was  brought  here,  and  I^have  since  my  re-. 

turn  been  so  much  interrupted^  that  I  could  not  send  to  you  until 

this  moment.  < 

"  I  suppose  it  will  be   proper,  and  perhaps  indispensible  that  ■ 

,  an  .account,  (very  brief  indeed)  of  the  transactions  of  the  joint 

mission  should  go  to  the  United  States,  by  the  Revenge,     You 

will  find  in  a  /sketch  now  enclosed,- what  I  have  believed  to  be 

Sufficient.     If  you  approve,  or  will  have  thegoddness  to  correct 

aind  add  as  you  see  occasion,  and  will  then  send  it  .to  ine,  1  will 

have  it  copied  to-night^  and  it  may  be  signed,  &c- early  in  the 

morning.     I  have  copies  prepared  of  all  the  enclosures,  except 

only  the  project  of  alterations  left  with  Mr.  Canning.     This  you 

have,  and  if  you  will  sf  nd  it  to  me,  I  will  have  that  copied  also..  ^ 
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<i  Tbe  arraoglmeot  with  Mr.  Canning  rcA«6v»  to  m/wify  I  haye 
not  meniioned  in  our  joint  letter.  You  ^ill,  of  course,  explain 
that  to  Mr.  Madison,  and  I  shall  do  so  likewise.  -  My  letter  to 
Mr,  Madison  I  will  send  to  yon  to-night,  or  to-morrow  morning^ 
^d  I' beg  of  you  to  previul  upon  Dr.  Bullus  to  ^ke  charge  of  it. 

^<  I  retnrn  enclosed  (with  my  signiature)  the  letters  to  General 
Armstrong  and  Mr.  Powdoia,  of  which  W'  b^  taken  copies  to 
'be  traasiAitted  with  our  joint  letter  to  Mr*. Madison.  I  enclose 
abo  copl^  of  your  note  to  Mr.  Canning,  and  his  reply  upon  my 
subjectr^-whkh  I  pre^^mied  ypii  wished,  for  the  purpose  of  being 
lraiian\itted  in  your  own  despptch..  Tbeoiiginals  I  will  give  yon 


tp-miircofr/' 


From  Mr.  Pinknbt  to  Mr*  Madisok. 


"iVivdfe.      '     »  '  London,  OeMer  lOM,  I80r* 

*  ^f  DsAB  SiK, — Mr.  Itfonroe  will,  doubtless,  sufficiently  explain 
th^  Hibject  of  this  letter ;  but  it  seems,  notwithstanding,  to  be 
prefer  that  I  should  trouble  you  with  a  very  brief  explanation  of 
it  myself. 

*^  This  government  having  determined  to  ^end  a  special  envoy 
*to  the  United  States  upon  the  subject  of  Mr.  Monrt)e's  late  in* 
gtmctions,  and  it  being  probftble  (although  not  avowed)  that  thia' 
envoy  would  have  ulterior  powers  to  treat  upon  all  the  topics  which 
affect  the  rebtions  of  the  two  countries,  Mr.  Monroe  expressed  a 
wish  to  return  without  delay  to  the  United  States,  and  to  leave 
with  me  the  affairs  of  our  country  in  quality  of  Minister  Ex- 
traordinary and  Plenipotentiary.  So  far  as  respected  the  busi- 
ness of  the  ordinary  legation^  there  wds,  undoubtedly,  a  difficul- 
ty of  form,  if  not  of  substance,  in  the  way  of  its  coming  into 
my  hands  in  any  other  than  the  madmisstble  characO>r  of  ^  ih^^e 
ChargS  tP Affaires.  My  credentials  as  Mr.  Monroe's  Successor, 
expired  with  the  session  of  the  Senate  next  following  their  date, 
and  had  not  been  renewed;  and  my  commission  as  Minister  Ex- 
traordinary gate  only  limited  powers  for  specified  objects.  It 
appeared  to  be^  my  duty,  however,  in  case  it  should  not  be  unac- 
ceptable to  the  British  government  to  communicate  with  me  in 
the  event  of  Mr.  Monroe's  dejiarture  a^  if  I  were  r^ularly  ac- 
credited V  the  Minifter  PlenipotaBtiMry  of  the  United  States,  to 
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consent  on  my  part  to  such  an  arrangemoot,  as  being  more  eb- 
gible  in  the  present  conjuncture  than  the  appointment  of  a 
ChargS  ^Af  aires.  Mr.*  Monroe' accordingly  wrote^  with  my  ap- 
probation; a  note  to  Mr.  Cannhig  to  that-  effect,  to  which  some 
personal  explanations  were  added,  and  received  a  reply,  of  which 
a  copy  is  enclosed,  adopting  the  arrangement  proposed. 

^  You  will  perceive  that,  ih  lending  myself  to  this  st^^  I  have 
ventured  to  infer  the  approbation  of  the  President  from  what 
certainly  does  not  express  it.  It  would  hAve  been  much  more 
agreeable  to  me  that  a  ChargS  tT  Affaires  should  be  left,  and 
tiiat  I  should  remain  in  my  character  of  Con^missibner  extra- 
ordinary until  the  government  o/ the  United  States  should  have 
an  opportunity  of  taking  its  own  course.  In  that  mode  I  should 
have  be^n  relieved  from  all  embarrassment ;  but  thinking  that  die 
pttbUc  interest  required  the  course  actually  adopted,  and  that 
it  was,  moreover,  that  which  was  likely  to  fulfil  the  expectations 
of  the  President,  I  did  not  consider  myself  at  liberty  to  consult 
my  own  inclinations* 

^  The  concluding  expressions  of  Mr.  Canning^s  note  afford  mt  V 
an  opportunity  of  saying  that,  in  awaiting  here  the  orders  of  tHb 
President,  I  am  ready  to  return  or  to  remain/  as  he  i^hall  think  tfie 
interest  of  our  country  requires.  I  beg  you  to  be  assured  that 
as  I  accepted  the  trust  which  called  me  abroad  with  no  selfish 
motive,  (although  I  felt  how  much  I  was  honoured  by  it,)  I  should 
regret  tiiat  any  indufgent  feeUng  towards  me  should  in  any  de- 
gree restrun  the  President  from  promoting,  in  the  way  he  thinks 
best,  that  which  I  know  is  the  constant  object  of  his  care — the 
general  good.  Neither  the  unfeigned  veneration  in  which  I  hold 
Us  character,  nor  the  grateful  recollection  which  I  have  not  for  ^ 
;a.  moment  ceased  to  cherish  of  the  manner  in  which  he  has  been 
so  good  as  to  distinguish  me,  will  suffer  any  abatement,  although 
he  should  think  fit  to  place  some  other  than  mjrseif  in  the  star 
tion  which  he  once- destined  for  me.  I  am  quite  sure  that,  what- 
ever shall  be  dcMie,  the  manner  of  it  will  be  liberal  and  kind; 
and  trusting,  as  I  do  most  confidently,  that  I  shall  carry  out  of 
the  public  service,  leave  it  when  I  may,  the  pure  name  with 
which  I  entered  it,  and  the  unabated  good  opinion  ofthe  govern- 
■l^nt  I  have  been  proud  to  serve — the  rest  is  of  little  impoitance,^* 

10 
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The  signature  of  th^  articles  of  a  treaty  on 
the  Slst  of  December,  1806,  had  been  accom- 
panied by  a  declaration  of  the  British  Com- 
inissioners,  in  which  they  asserted,  on  the  part  of 
their  government,  the  right  to  retaliate  upon  neu- 
tral nations  the  decree  of  blockade  issued  by  the 
Emperor  Napoleon  at  Berlin  on  the  21st  of  the 
preceding  November,  and  stated  that  the  signa- 
ture of  the  proposed  treaty  must  not  be  consider^ 
ed  as  precluding  the  exercise  of  that  right,  in 
case  the  enemy  should  not,  before  the  treaty  was 
returned  from  America  with  the  ratification  of 
our  government,  have  relinquished  his  preten- 
sions, either  formally  or  tacitly,  or  the  United 
States,  by  their  conduct  or  assurances,  should 
not  have  satisfied  the  British  government  that  it 
would  not  submit  to  the  decree.  This  declara- 
tion was  almoet  immediately  followed  by  the  Or- 
ders in  Council  of  the  7th  of  January,  1807,  in 
which  neutrals  were  prohibited  from  trading  from 
one  port  to  another  port,  both  of  which  ports 
should  belong  to,  or  be  in  possession  of  France 
or  her  allies.  This  measure,  although  it  profess- 
ed to  be  in  retaliation  of  the  Berlin  decree,  wrts 
in  substance  an  extension  of  the  blockade  which 
had  been  notified  on  the  16th  of  May,  1806,  of 
the  coast,  rivers,  and  ports  from  the  river  Elbe  to 
the  port  of  BreBt,  both  inclusive,  which  was  so 
qualified  as  merely  to  interdict  the  trade  from 
port  to  port  within  those  limits. 
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These  jpxtraordmary  measures  of  France  and 
Great  Britain,  together  with  the  attack  on  the 
frigate  Chesapeake,  seemed  to  threaten  the 
United  States  with  the  imminent  danger  of  being 
involved  in  the  European  war.  But  Mr.  Pinkne^, 
in  a  private  Jetter  to  Mr*  Madison,  dated  the  1 3th 
of  August,  1807,  in  which  he  speaks  of  the  Pre- 
sident's Proclamation  relative  to  the  recent  out- 
rage in  our  seas,  states  that  the  proclamation  was 
approved  in  England;  and  had  evidently  produced 
the  best  effects — and  that  there  was  q6  room  to 
doubt  the  disposition  of  that  government  to  peace 
and  atonement.  This  prospect  was  soon  to  be 
<;louded  by  the  Ordersi  in  Council  of  the  16th  of 
November,  1807,  and  other  subsequent  orders, 
prohibiting  all  neutral  trade  with  ports  of  France 
and  her  allied,  or  of  any  other  country  at  war  ^ 
with  Great  Britain,  and  of  all  other  ports  in  Eu- 
rope from  which  the  British  flag  was  excluded, 
unless  such  trade  should  be  carried  on  through 
the  ports  of  Great  Britain,  undek*  her.  licenses, 
and  paying  duties  to  her  exchequer.  The  view 
which  Mr.  Pinkney  took  of  this  alarming  state 
of  affairs,  will  be  seen  by  the  following  extract 
from  his  private  letter  to  Mr.  Madison,  of  the  7th 
of  Deceniber,  1807. 


**  Some  American  vessels  hav^  been  warned  under  the  orders 
of  council,  and  permitted /after  coming  in,  to  proceed  on  their 
voyages,  which,  however,  must  now  be  full  of  danger. 
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'^  There  is  every  probability  that  Sweden  ^ill,  ciAer  willingly 
or  unwillingly,  soon  nnite  with  Russia  in  her  measures  ^igatnst 
Englaiid;  Austria  is  already  said  to  be  a  party  tj^  them.  The 
United  States  alone  remain ;  and,  as  if  it  was  desirable  to  cast 
oft  the  friendship  of  all  the  world  in  this  hour  of  their  greatest 
peril,  the  British  government,  persecutes  ns  with  the  most  inju- 
dicious, wanton,  and  extravagant  aggression  that  ever  was  ven- 
tured upon  by  a  nation  in  the  arrogance  of  prosperity,  and  in 
the  fullness  oi  unquestioned  power.  I  lament  to  say  thai  this  vile 
measure  continues  to  be  more  popular  than  it  ought  to  be.  Most 
oi  the  opposition  with  whom  1  h^ve  lately  conversed,  anraign  it 
as  foolish,  rather  than  unjust ;  but  in  general  it  is  approved.  •  A 
portentous  delusion  seems  to  have  taken  possession  of  the  nation* 
It  was  to  have  been  expected  that  the  affair  of  Copenhagen 
would  have  alarmed  a  moral  and  intelligent  people  by  the  prodi- 
gal waste  of  national  character  whichr  it  could  not  fail  to  pro- 
duce, as  well  as  by  the  horrible  violence  which  it  offered  to  every 
thing  like  principle,  and  even  to  the  ordinary  maxims  of  policy* 
It  has,  however,  scarcely  excited  a  murniur.  It  is,  indeed,  under- 
stood, that  it  will  be  assailed  in  Parliament  by  the  late  ministry 
and  their  adherents,  except  Tbomas  Grenville,  and,  perhaps. 
Lord  Grenville.  It  is  equally  understood  that  this  attack  will 
end  in  nothing.^  If  Lord  Grenville  should  (as  some  assert, 
though  1  incline  to  think  erroneously)  support  the  Copenhagen 
business,  it  is  believed  that  it  wilt  be  the  signal  of  his  leparation 
from  a  party  with  which  he  never  has  been  cordial,  and  of  an 
approaching  union  with  the  present  ministers,,  who  are  said  to 
desire  extremely  to  bring  Lord  Grenville  and  the  Marquis  Wel- 
lesley  into  office. 

^^  Since  my  letter  of  the  2Sd  of  last  month,  Mr,  Bowdoin  has 
put  into  my  hands  a  copy  of  a  letter  from  the  French  Minister  of 
Justice,  to  the  Procureur  General  of  the  Council  of  Prizes,  dated 
the  18th  of  September  last,  with  which  General  Armstrong  has 
doubtless  made  you  acquainted.    I  enclose  a  copy  of  it** 


*  This  rcfcript  gave  a  different  interpretatfon  to  the  Berlin  decree  from 
vhat  the  rooncU  of  Prises  bad  at  first  giiren  to  it,  when  they  had  censidered 
It  as  a  mere  muiucipal  tegwlatloD,  forbiddiof  the  rotigr  of  nentna  vcfseU 
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^  It  b  perfectly  certain  that  the  Britialk  government  had  no 
knowledge  of  this  paper,  when  the  Olflers  in  Cooncil  were  la- 
sued ;  and  indeed  that  they  have  no  knowledge  of  it  eveyi  now. 
They  have  heard  of  certain  declarations  inlputed  to  the  Emperor 
of  France  at  his  levees^  (with  what  truth  I  know  not ;)  but  these 
could  hardly  be  considered  as  very  certain  IndicatioA^  of  what 
would  be  done ;  far  less  as  constituting  in  themselves  a  measure 
against  which  therf  codd  be  actual  retaliation  through  the  rights 
of  neutrak. 

^'  The  situation  in  which  we  are  now  plated  by  the  violence 
and  injustice  of  others  is  certainly  an  arduous  one ;  but  it  will  be 
met  by  oar  government  with  all  the  leknper,  wisdom^  and  virtoe, 
which  it  so  imperiously  requires,  and  by  our  people  widi  the 
patriotism  which  belongs  to  them. 

^  War  between  our  country  and  Gre^  Britain  is  not  generally 
expected  here.  There  Is  a  (Usposition.in  many  to  antidpaie 
some  strong  measure  on  our  part,  but  not  war ;  and  it  is  taken 
for  granted *that  Gvreat  Britain  wifl  not  seek  a  war  if  we  sbddki 
stop  short  of  actual  hostility.  The  letters  in  the  Monung  Chro- 
nicle (fitom  A.  B.  1o  the  editor)  which  I  liave  sent  you  as  they 
have  appeared,  are  from  the  pen  of  one  of  the  ablest  and  warm- 
est ot  our  friends  in  England.  They  are  not  wiAout  'great 
errors ;  but  they  speak  with  considerable  exactness  the  sense  of 
his  party,  the  most  ffivourable  of  any  in  this  oountry  to  the  Uni- 
ted States.^ 


In  a  letter,  dated  the  2lM  December,  1807,  he 
•ays  : 

^  I  <taight  not,  perhaps,  to  have  been  qnitp  so  scmpuloui  of 
writing  to  you  on  public  affairs  during  the  ezist^nee  of  the  joint 
misnon  $  but  you  will  do  me  the  justice  to  believe  that  the 
scruple  was  sincerely  felt,  and  yielded  to  frequently  with  great 


I  from  Eogiaiid  Into  Fnmk  pogtMf  aad  not.  siMlMffisMig 
*•  h%li  was  of  aealtali  bouad  to  «r  Irom  Brilkk  ports. 
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felqctance.  You  will  now  have  reasoDy  perbaps,  ta  compbun  of 
me  for  writiog  rath^  too  much  than  too  Utile.  I  shall,  however^ 
continue  in  generat  to  mark  my  letters  ^^  private/'  by  which 
their  freedom  and  frequency  will  be  rendered  innocent  at  least, 
if  they  shall  not  be  uaefuL 

*^  Yau  will  find  that  I  baveb^en  careful  to  send.ypu  by  every 
c^pibrtunity,  newspapers,^  pamphlets,  &c.  since  Mr.  Monroe'i 
departure  ;  as  indeed  I  sometimes  ventured  to' do  before.  Mav 
I  beg  that  those  from  the  United  States  may  be  sent  with  more 
regul^Vity  ?  I  ought  to  remark,  that  a  pamphlet,  favourable  to 
Priti&h  pretensions,  and  decrying  our  own,  is  no  sooner  published 
in  Ameiic^i  than  it  finds  its  way  across  the  Atlantic,  gets  into 
Ipeneral  circulation  here,  and  i«  quoted,  praised,  and  sometimes 
republished ;  whereas  those  of  an  opposite  description  either  ^o 
oot  arrive  at  all,  or  come  too  late.  Some  pamphlets,  of  a  roost 
.  pernicious  kind,  having  a  British  character  strongly  stamped 
^pon  thetoi,  have  lately  b^  imparted  fron^  th^.  United  States,  and 
advertised  for  repubUcation  by  English  booksellers.  .  I  should 
have  been  glad  to  see  the. antidote  accompanying  the  poison.  I 
am  a  sincere  /riend  to  peace  with  all  the  world,  while  it  can  be 
preserved  with  honour :  but  the  strange  productions  to  which  I 
aHude  not  only  dishonoiir  or  betray  the  cause  of  our  country, 
but  tend,  if  read  in  Gre^it  Britain,  to  produce  a  temper  unfriendly 
to  accommodation ;  and  thus,  while  they  inveigh  against  war, 
contribute  to  produce  it.  The  effect  of  these  works  is  greatlj 
assisted  by  tihe  wonderful  ignorance  which  has  prevailed,  and 
still  prevaib,  among  all  ranks  of  people  in  Great  Britain,  relative 
to  the  reciprocal  conduct  of  France  and  the  United  States  to- 
wards each  other.  The  PreBident'a  Message  ha^^  for  that  Mtason 
only,  been  almost  universally  misapprehended.  Even  our  best 
friends  have  mistaken  and  complained  of  it.  In  the  course  of 
my  private  intercourse  (as  well  with  the  opposition  as  with  the 
friends  of  ministers)  I  have  done  all  that  was  consistent  with 
disopetion,  to  <g[ive  more  correct  notions  on  the  subject ;  but  the 
press  only  can  remove  completely  the  prevailing  error,  and  to 
that  expedient  it  would  be  improper  that  I  should  have  recourse. 
Some  of  the  most  distinguished  men  in.  England,  however,  have 
been  referred  to^  General  Armstrong's  letter  to  the  Fr«nch  Mioif- 
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ter  of  Marine,  and  the  answer  of  that  mraisteti,  as  (Miblish^d  ij\ 
the  American  neWsjpapers  during  the  last  winter,  and  to^Dur  Coii- 
vention  with  Frafice,  and  may,  perhaps^  •  do  what  I  cannot; 
Thdr  own  newspapers  prove  in  part  t\»  pracftice,  (even  now) 
onder  the  Frenth  decree  of  November,  1806;  and  it  is  m^ 
knowii  to  man  J  personshere,  (notwithstanding  the  general  igno- 
rance) that  France  has  never  acted,  and  does  not  at  this  time  act, 
upon  the  parts  of  the  decree,  which  might  seem  intended  for  ex** 
ternal  operation,  as  maritime  rules. 

,  ^  There  are  rumoars  of  a  schism  ih  the  cabinet  (relatireto  the 
Gatholics ;)  bikt  T  am  told  hj  a  member  of  the  late  a^niillslFar 
tion  that  it  will  come  to  nothing/' 


Ih  a  letter  to  Mr.  Madison,  datdd  tbe  31  st  of 
December,  1807,  he  says: 

''Accounts  from  Anieri<ia  begin  to  be  regarded  hci^ -with 
great  interest,  and  to  be  Remarked  upon  in  rather  an  altered 
tone.  I  confess  that  I  expect  them  m^}f  with  peculiar  aniieiy, 
althongh  without  a  fiartiiste  of  dodbti  The  attitude  which  Diir 
government  is  now  to  take  will  fix  our  destiny  for  ever  ;  and  my 
trust  IS  stroiig  and  confident  that  botii  ^U  be  worthy  of  the  high 
liaineof our  country. 

^  In  my  pnblic  letters,  I  have  ventured  to  iwtinmte  my  opinioBs 
89  to  the  conduct  which  the  crisis,  demands  from  us.  You  will 
^excuse  me,  I  am'smre.  If  in  a  private  letter  1  speak  with  motfe 
^firtfedom. 

^  It  wHl,  1  Bitfu^ely  hope,  he  the  M^lemn  conviction  €if  eveiy 
iaan  in  America,  (as  it  is  mine)  that  it  has  brcome  impossibte, 
without  the  entu-e  loss  of  our  honour,  and  the  sacrifice  of  eveiy 
fhin^tr  -^hteh  it  is  our  duty  to  protect,  to  anhibit  in  the  snaHest 
ijtogfee  tl>  that  exQ-avagam  system  of  maritime  pppreasiofi^  (pnv 
c^pedhig  motefr&oi  Jealoasy  of  our)  rising  greatness  -  than  (rem 
the  motives  actually  avbwpd)  by  which  Great  6t-H«in  .every  d&y 
'  exempHfi^  in  various  modea  the  fayourite  doctrine  of  her  m- 
fatw^iid  advitfers,  that  Power  aind  R^htfiil  Dominien  Jaire  equiva* 
lentt^rms.  » 
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**  Mo  man  can  depreeite  war  upon  light  and  frivoleua  grounds 
more  sineerdy  than  I  should  do.  But  if  war  arises  out  of  our 
resistance  to  this  pen^icjous  career  of  arrogance  and  selfishness, 
«4ichy  while  it  threatens  our  best  interests  with  jruin,  is  even 
mote  insulting  than  k  is  injurious,  and  more  humiliating  than  it 
is  destructive,  can  it  be  doubted  that  our  cause  19  a  just  one,  or 
that  we  shall  be  able  and  willing  to  maintain  it  as  a  great  and 
gallant  nation  ought  to  do  ? 

.  ^<  I  have  read,  not  without  indignation,  in  American  newspa- 
pers and  pamphlets,  that  we  are  too  feeble  to  assert  our  hotiour 
against  the  power  of  Great  Britain,  or  to  defend  ourselves  against 
her  encroachments.  This  slander  is  not  believed  by  those  who 
publish  it ;  but  if  it  were  true,  ^instead  of  being  immeasurably 
false,  there  are  bounds  to  submission,  beyond  which  even  the 
feeble  can  submit  no  longer,^  Chir  government  has  shown  a  lau- 
dable solicitude  for  peaice  with  all  the  world,  and  has  acted 
wisely  in  its  efforts  to  preserve  it.  But  the  time  has  arrived 
when  it  ^eema  to  be  certain  that  we  must  either  3rield  up  all 
that  we  prize  of  reputation,  of  fortune,  and  of  power,  to  the 
naval  despotism  of  this  country,  or  meet  it  ^ith  spirit  and  reso- 
hition ;  if  not  by  war,  at  least  by  some  act  of  a  strong  «nd  de- 
cisive character.       -    • 

*^  The  argument  against  resistance  to  British  aggressions, 
founded  upon  supposed  danger  from  Frtoce,  if  Great  Britain 
should  be  greatly  weakened  by  that  resistance,  proves  too  mucfi, 
'and  is  otherwise  false  in  iatt  and  in  reasoning*  Without  being 
Mind  to  the  enormous  power,  and  other  dangerous  attributes  of 
the  French  government,  I  am  persuaded  that  we  have  Tittie  to 
fear  from  France,  and  that  it  is  pcacticaUe  (as  it  is  most  empha- 
tically our  interest)  to  be  at  peace,  without  identifyii^  ounelvis 
with  her. 

^  It  may  be  admitted,  however,  that  France  Is  a  subject  of 
apprehension  to  America  as  well  as  to  £urbpe ;  but  are  we  on  that 
account  ta  suffer  with  patience  every  wrong  which  Great  Britaia^ 
.admulated  by  the  jealouay  of  her  merthants,  or  the  fivariceof 
her  navy,  or  the  |M*ide  of  conscious  power,  may  inflict  iipon  us  P 
Such  a  staite  of  abject  sktery  to  our.lears,  siich  a  tame  suixender 
of  our  rights,  as  die  price  of  British  protection  against  possible. 
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eadcontifigeiit  penl^  ^otdd  be  a  thousand  times  more  degrading 
than  if  we  were^fiov  in  the  maiturity  of  our  years  to  return 
openly  to-jthe  dependence  of  our  ^colonial  infancy  upoa  tfie 
gqardianship  of  the  parent  country.  If  we  once  listen  to  this 
base  and.  pusiyanimous  suggestion^  we  Imve  passed  urtder  the 
yoke  and  are  no  longer  a  nation  of  freemeti ;  we  sbaU  not  only 
be  despisectand  trampled  upon  by  all  the  world,  but,  what  is  of 
infinitely  more  importance,  we  sh^  despise  ourselves-— France 
wiH  justly  become  our  irreconcileabie  enemy,  and  Great  Britain 
will  only  be  encouraged  and  enabled  to  stab  to  die  heart  the  pros-' 
perity  which  ehe  envies,  and  tfie  power  which  she  begins  to 
dread.  By  a  different  course,  that  which  suits  with  the  manly 
character  and  the  grea,t  resources  of  the  •  American  people,  we 
shall  show  that,  we  rely  on  ourselves  for  protection.  We  sfai^I 
maintain,  with  the  gaUadtry  and  firmness  which  have  heretofore 
characterised  us,  our  ataidon  among  the  powers  of  the  earth. 
We  shall  check,  while  there  is  yet  time,  the  usuvpations  of  Great 
Britain  without  destroying  her  salutary  strength*  We  shall  di- 
minish our  dependence  upon.  Europe  by  learning  to  supply  oa»' 
wants:  and,  while  we  give  no. cause  of* present  hostility  to 
France,  we  shall  increase,  by  the  necessaiy  organization  and 
development  of  oar  means  of  de^ncp^  our  security  from  moles-* 
t^tion  from  that  and  every  other  quarter. 

^  The  picture  lately  drawn  ,by  some  American  politicians  of 
the  sufferings  which  a  yrar  #itfa  Qreat  Uritain  is  to  bring  upon 
vSf  is  such  gross  and  ridiculous  exaggeration  that  it  can  hardly 
deceive  even  the  thoughtless  and  the  timid.  *  Great'  Britain  will 
herself  feel  the  tremendous  effects  of  such  a  contest;  and  1  ven- 
ture to  prophecy  will  soon  seek  to  end  it ;  but  her  late  Orders  of 
Council  will  injure  us  in  peace  as  much  as  she  can  ever  hope  to 
injure  US' ^y  war. 

^  ihave  acknowledged  in  a  postscript  to  my  letter  of  the  29th, 
the  receipt  of  ^ydur  letter  to  Mr.  Monroe  of  the  21st  of  October. 
I  had  read  in  the  English  newspapers,  before  Mr.  Manroe^s  de- 
parture, of  the  trial  and  execution  of  Radford,  and  of  the  trial 
of  the  other  three  seamen,  but  not  of  their  punjshment.*  *  1  do 

*  Seamen  taken  in-the  C^etapeake. 
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not  know  wli^ther  the  instructioRs  of  Mr.  Rose  miA  enable  Mm 
to.  uflfer  any  suitable  atonement  for  this  consummajdon  <>f  the 
guilt  of  Berkeley.  The  principal  fticts  were  knuwn^ -before  the 
Statira  sailed,  and  were,  perha{S8,  suggested  by  Mr.  Monroe-,  to 
this  government,  as  calculated  to  influence  the  nature  anj^-^xteiit 
of  the  reparation.  At  any  rate,  it  will  not  now  be  proper  that  I 
should  move  In  this  affair  without  further  instructions, 

<'  The  opposition  in  the  approaching  $esskia  of  Parliament} 
will  be  eittremely  active,  particularly  in  the  House  of  Lords, 
where  the  late  ministers  have  more  ability  tjhan  in  the  Commons. 
The  field  is  ample,  and  the  topics  interesting.  The  emigration, 
of  the  royal  family  of  Portugal  has  paused  much  idle  eiultetion 
here.;  but  the  Sober  estimate  now  made  of  the  advantage  to 
Great  Britain  from  that  event  is  not  quite  ^Q  brilliant  as  the  ear* 
lier  calculatioins. 

*<<  It  is  whispered  that  the  late  schism  in  the  cabinet,  took  its 
rise  in  a  ^ish  to  bring  Lord  Grenville  into  puwer«  He  coUld  not 
M^rn  while  the  Catholic  question  remained  as  he  left  it;  and 
kence  an  attempt  (by  Mr.  Canning,  as  it  is  said)  to  prevail  ilpon 
the  King  tp  relax  upon  that  point*  The  King  was  infexihke, 
and  the  affair  has  dropped/  ' 

^^  Mr.  Rose  (the  Envoy)  is'  the  author  of  the  report  of  the 
House  of  Commons,  relative  to  the  West  Indies,  which  I  sent 
you  last  summer.  Mr.  Perciral  and  Lonl  Hawkesbnry  «re  the 
reputed  authors  of  the  new  blockading  plan.  I  should  snspect 
Mr.  George  Rose  (the  elder)  of  a  great  share  in  it. 

^  The  French  government  is  said  to  have  issued  a  new  decr^, 
(dated  at  Milan,  November  25th,)  wider  which  the  decree  of  No« 
vember,  1806^  will  be  executed  according  to  its  letter.  rhn« 
not  seen  the  decree,  although  it  is  in  England ;  but  it  will  pro> 
bably  be  published  in  the  Courier  of  to-night,  which  IwiD  en^ 
close.  The  French  decree  of  the  18th  Of  November,  (dated  at 
Fohtainbleau,)  you  will  see  in  the  papers  berewuh  sent.  ' 

^  I  beg  you  to  patdon  this  long  and  hasty  letter/' 

«  Private.  London,  January  7ih,  1808. 

"  Drak  Sir, — T  enclose  a  duplicate  of  my  public  letter  of  th^ 
S9th,  and  my  private  letter  of  the  81st  of  last  month,  tq 
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irbidi  I  am  »ow  able  .tq  add  a  copj  of  ^  Frtncb  deccee 
of  the  234  (not,  a^  J  bad  ^upposed^  the  2^h)  of.  November^ 
--This  was  se|h  to. me  by  a  Mr^  Mitchell^  who  was  proceed* 
ing  to  the  United.  States  (as  he  writes  me)  in  an  AmeFi** 
can  vessel  (the  Ocean)  with  despatches  for  you  from  General 
ArmsUrong^  when  ike  .veseel  was  .«aptured.  by  the  Narcissus 
frigate,  aad  sent  into  Plymouth),  upon  the  ground  that  she  tool^ 
m  a^  part  of  her  e^lrgo  in  France,  (scrft  for  baUqst)  after  the  day 
limited  in  the  last  Britidb  Ofcdefs  in  Council.  I  have  thought  it 
proper  te  inlerest^fnyself  Inforiai^ly  m  the  case  of  this  vessel, 
and  I  have  asaiinince  that  it  shall  receive  the  promptest .  atten* 
tiooi  .  I  have  advised  Mr.  Mitchell  to  wait  a  few  days  before  be 
ideternllines  upon  takitig  bis  passage  in  anmher  vessel  for  Amerii- 
ca,  by  which  h^  would  be  likely  to  lose  time.  - 

^  I  sent  you  soQ»e  days  ago  a  newspaper  containing  the  French 
Tetaliating  decree,  dated  at  Milaothe  25th  of  December.  Those 
which  are  now  'forwarded  contain  the  same  decree ;  arid  you 
will  find  by  t|ie  papers  of  this  niorning  that  it  has  been  follo«red 
up  by  another.  This  country  has  ventured  upon  an  extraordi* 
nary  struggle  with  Frapce,  by  which  she  has  et^ry  thing  ^o  Ipse 
and  nothhag  to  gam.  The  gross  impolicy  of  th<>  late  Orders 'of 
Council,  (tos^  nothing  of  their  insulting  tone,  and  their  Injus- 
tice to  neutral  state?,)  begtps  to  develop  itself,  and  will  soon  be 
manifest  to  all*  ^  I  aip  greatly  deceived  if  it  will  jaov  ih  a  few 
weeks  be  matter  of  surprise  among  all  description?  of  peiiple 
here,  that  a  manufacturing  and  commercial  nation  like  Great 
Britain,'Could  have  expected  any  thing  but  disaster  and  ruin 
from  such  a  measure. 

<^  JElop^s  are  entertained  in  England,  that  our  NonJmporta- 
tioif  Act  will  have  been  repealed  npon  the  arrival  of  intelli- 
gence  of  an  intended  extraordinai-y  mission  from  thjs  country  ! 
That  law  passed  upon  unquestionable  grounds  of  policy  and 
justice ;  and,  althpugh  it  has  been  heretofore  properly  [stupended, 
I  do  not  see  how  our  honour  could  fail  to  become  i\  mere  shadow, 
if  it  shopfd  now  be  abandoned  even  for  A  time.  The  mission 
cf  Mr.  Rose  would  not  seem  to  justify  even  the  htsj^ensioik  of 
it,  until  the  nature  and  extent  of  his  powers  werejcpown  ;  and 
after  they  were  known\  it  could  justify  notjilng.  He  has  no 
power  to  arrange  on  the  topic  of  impressment,  the  great  founda- 
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tton  of  the  Non-Impmrttflian  Act ;  and  his  goiKlrnmftQt  ^  has  bot 
only  rc-'isserted  its  obnoxious  pretension' on  that  subject  in  ti 
public  proclamation,  but  has  even  gone  the  length  of  declaring 
that  it  cannot  consent  to  impair-  it  The  unredressed  outrages  . 
of  ^ve,  Whitby,  &c^  afford  no  inducement  to  repeal  a  law  de- 
liberately passed)  with  the  dear  approbation  of  the  American 
people,  when  all  the  motiires  to  its  passage  have  received  aug- 
mented force.  But  the  late  Orders  of  Council  would*  make  the  re- 
peal, pr  even  the  suspension,  of  the  Non-Importation  Act  par- 
ticulariy  unfortunate.  The  time  wheii  they  were  issued— -the 
arrogant  claim  of  maritime  dominion, which  they  suppose  and 
execute— -and  the  contempt  which  they  manifest,  in  the  face  of 
the  world,  for  the  rights  and  the  power  of  our  country,  make 
them  altogether  the  most  offensive  act  that  can  ^  be  iaid  <to  the 
cliarge  of  any  government.  The  least  appearance  of  a  disposi- 
tit>n  to  submit  to  such  an  attempt  will  ei^courage  to  further  ag- 
gre^ions,  until  our  national  spirit  will  he  lost  in  an  habitual 
sense  of  humiliation,  our  character  known  only  to  be  despised, 
and  -our  rights  considered,  like  those  of  the  petty  stales  of  Eu- 
rope, the  sport  and  tlie  prey  of  the  strongest.  There  is  an  opl- 
ixion  here,  that  we  are  likely  to  become  a  divided  people  When  a 
rupture  with  Great  Britain  is  in  question ;  but  this  opinion  is 
founded  upon  such  American  publications  as  those  in  a  Boston 
paper,  signed  ^<  Pacificus/'  and  upon  some  pamphlets  and  pri- 
vate letters  of  a  similar  character,  and  will,  undoubtedly,  be  glo- 
riously talsified,  if  there  should  be  occasion,  by  the  pauiotism 
o(  our  people  in  every  quarter  of  the  Union. 

"  Private.  LoNnoN,  January  1(W*,  1 808. 

**  At  a  meeting  on  Thursday  last  of  the  committee  of  mer- 
chanu  trading  to  the  United  States,  a  memc^riril  to  government 
on  the  subject  of  the  late  orders,  &c.,  was  intended  to  be  pro-  . 
posed,  wh*en  to  prevent  the  reading  of  it  and  a  question  upon  it, 
a  motion  was  made  for  aii  adjournment  by  Alderman  Shaw,  and 
carried  (I  think)  1 1  to  7.  I  have  not  seen  this  Uiemorial,  (as  k 
has  been  i^^^^d  and  endeavoured  to  prevent  it  from  getting 
abroad,)  but  a  copy  is  now  preparing  for  me,  and  (if  of  any  in- 
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tettat)  I  will*  send  it  to  you  as  ^ooh  as  obtained.  I  shall  he 
much  disappointed  if  a  rupture  with  us  will  not  become  and  de- 
ddedty  appear  to  be  more  Kmpopular  every  day.  Their  trade 
and  many  of  tlieir  manufactures  are  at  a  stand,  and  unexampled* 
<Sstress  and  strong  remonstrances  must  speedily  be  the  con* 
sequence." 

In  a  letter  to  the  same,  of  January  24tb,  1808, 
he  3aj^s ;  . 

"  I  send  you  a  parcel  of  newspapers,  to  which  I  refer  you  for 
the  debates  in  Parliament  for  the  pews  of  the  day.  The  able 
speech  of  Lord  Grenville,  and  the- manly  and  eloquent  protest  of 
Lord  Crskine  will  give  you  pleasurev  The  speeches^  of  Mr. 
Wyndham  and  Mr.  Eden  in  the  House  of  Commons  deserve 
your  attention.  •  .        , 

<^  The  anxiety  which  has  been  for  sometin^e  past  rapidly  in- 
creasing relative  to  the  Uijiied  Slates  is  now  very  great  and  very 
general.  The  belief  is  every  whei;e* entertained  .that  we  shall.be 
foond  to  have  taken  a  strong  attitude.  ,  A  hope  is,  however^ 
indulged  that  it  will  be  short  of  war^  and  that  the  peace  oC  the 
two  countries  may  yet  be  pres^ved. 

'^I  have  not  c^sr-d  in  my  intercoiu-se  with  all  parties  to  en- 
deavour to  diffuse  (without  losing  sight  of  the  ipanneK)  just 
notions  as  to  the  conduct,  which  Great  Britain  ought,  in  prudencip 
and  in  honour,  to  have  observed  towards  us.  Much  ground  has, 
undoubtedly,  b«'en  gained  ;  but,  impressively  as  events  and 
strong  demonstrations  of  wide-spread  dissatisfaction  here,  begin 
to  speak  to  this  government,  I  fear  that  it  is  only  from  America- 
that  it  can  be  completely  enlightened.  A  dignified,  firm,  and 
temperate  course  on  our  part,  must  soon  produce  its  proper  effect 
on  Great  Britain,  and  I  should  hope  on  France  also. 

^'  The  most  friendly  dispositions  are  constantly  professed  by 
tadinisters,  and  I  am  quite  sure  that  they  are  averse  from  a  war 
with  us ;  yet  the  King's  speech  will  satisly  you  that  there  is  no 
preiiBnt  intention  of  yielding  any  thing  to  our  claims.  In  their 
treatment  of  myself  personally,  there  is  every  manifestation  of 
jundnesf  and  respect  for  our  country.    My  reception  on  the 
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hihti  day,  and  at  Mr.  Caimrng's  dinner  in  the  eveniag^  vert  suck 
as  1,  should  have  had  reason  to  be  perfectly  aaiisfied  mth  at  any 
time.  It  has  been  mentioBed  to  me,  however,  by  a  friend  on 
whom  I  have  great  reliance,  that  Mr.  ferceyal  ui  a  late  eonver- 
satioD  observed,  that  although  they  did  not  wbb,  and  would  not 
seek,  a  war  with  the  United  States,  yet  that  if  we  made  such  a 
war  necessary,  th^y  Would  ^ot,  perhaps,  much  regret  it,  as  a 
check  to  our  maritirae  growth-  was  beconring  indispenatble* 

^{'The  late  Orders  of  Council  will  be  assailed  in  Parliament  as 
unconstitutional,  as  well  as  iqipolitic  and  unjust  $  and  a  strong 
protest  will  be  ^tered  on  the  journals  of  the  Lords.  I  dined 
yesterday  at  Lord  Erskine's  with  most  ef  the  distinguished  mem- 
bers of  the  opposition ;  as  I  found  them  agreeing  in  sach  a  view 
of  this  subject  as  British  statesmen  ought  to  adopt.  The  com- 
pany consisted  of  the  Duke  of  Norfolk,  Lord  Grenyilie,  Elarl 
Grey,  Lord  Chief  Justice  £llenborough.  Lord  Lauderdale,  Lord 
Holland,  Lord  H.  Petty,  Mr.  Thomas  GrtnyiHe,  Mr.  Tierney, 
Sir  A.  Pigot,  Sir  Samuel  Ronully,  Mr.  Adam^  Mr.  Morris, 
(Lord  Erskine's  son^-in-law)  and  myself.  The  utmost  good  will 
towards  the  United  States  was  shown  by  them  all.  The  Duke 
of  Norfolk  having  compelled  me  to  go  first  to  dinner^  said;  as  he 
followed  me,  that  he  was  happy  to  have  an  opportunity  of  show- 
ing his  respect,  not  only  for  my  station,  but  for  the  government 
and  country  I  represented.  •  ' 

<^This  little  complhnent  (in  answer  to  the  usual  disqualifying 
observation  on  my  part)  which  I  would  not  repeat  if  it  had  been 
personal,  may  be  thought  to '  derive  a  value  from  circumstances, 
and  from  the  conspicuous  worth,  and  high  rank  and  influence  of 
the  Duke  of  Norfolk,  and  those  by  whom  lie  was  surrounded, 
which  otherwise  it  certainly  would  not  have. 


^  I  have  thought  it  proper  to  discourage,  by  the  only  prudent 
means  in  my  poWer,  the  ui^necessary  stay  of  American  vessels  in 
British  ports,  or  indeed  in  Europe  ;  but  there  are,  notwithstand- 
ing, a  cohsfderable  number  here.  To  urge  their  departcvc 
openly  would  have  been  too  strong  a  step ;  but  eVery  other  expe- 
dient h^s  been  tried.  I  have  no  immediate  fears  for  their  safety, 
but  they  would  be  better  at  home. 
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^'  pEu^t  Stal»eii|berg>  kft  Englaiid  last  week  upon  vety  short 
notice.  Jt  is  said  tliat.tbe  French  governinent  demaaded  im 
depaitare  before  the  meeting  of  Parliament^  and  menaced  Aiis- 
Ik'ia  with  war,  if  this  demand  were  not  complied  with !  He 
appears  ta  have  been  mpre  earnest  in  pressing  the  mediation  of 
his.couft  than  was  pleaaingto  tkb  government;  and  it  is  known 
.  that  he  went  away  much  dissatisfied*  Mr.  Alopeds  has  received  -'- 
his  French  passport^  and  will  leavens  soen.  Jaeobi  ha$  not  yet 
received  his. 

<^  Sir  George  Prevost  goes  out  hnmecBatdy  to  Haitian  as 
Governor  and  Commander4|i-Chie£  It  is  believed  to  be  certain 
ihait  Stf€  thousand  troops  will.be^t  at^he  same  time.  A  fi^end 
(whose'  ipteU^fence  is  fe&ai  a  good  ^ouroe^  hut  who  may  have 
made  some  mistake)  has  assured  me  ^at  a  vtr^  targe  rndditionai 
force  is.  in  p|peparatlon  for  the  firi^h  Northern  colonies.  .  I  sus- 
pect be  has  misunderstood  the  conver-sation  which  he  reports  to 
me ;  but  he  speaks  with  confidence  on'the  subject; 

<'  I  believe  I  have  omitted  in  my  former  letters  td  mention  that 
I  was  told  at  IX^.Wnipgi-street^  some  time  sij^e^  that  instructions 
had  been  sent  t6  Mf.  Erskine  by  the4>acket^  upon  the^ubject  of 
the  Orders  of  CounciL  What  was  the  p;>ecfse  nature  of  the 
explanations  with  which  these  instructions  hav«  charged  him,  I 
did  not  inquire  ;  but  ficom  what  was  stated  to  me,  I  presume  that 
they  could  not  be  satisfdct<try.  ' 

^  i,  ou^t  to  mention  diat  some  of; the  opposhion  entcrtahy 
hopcaof  prodocittg  a  cluuife  of. Ministry.     This  is  not  a  topic^ 
'bowevec,  npotf^which  I  can  now  enlarge. 

<<P.  S*  January  2Mh.  i  add  to  the  parcel  of  newspapers, 
the  Morning  Chronicle  and  Tim^s  of  this  day,  in  which  you  w^l  g 
find  aaotber  ^ieoree  of  the  French  government,  enforcing  with 
a^  sanctions  and  precautiotts,  the  decrees  of  the  23d  of  Novem- 
ktat  and  Ifth  of  I>ecember  last.  Spain  has-erhoed  the  last  men- 
tioned ittcree.  The  state  of  the  wortd  b  full  of  emharrassmenta 
IjfMr  us  ;  hot  this  CQnsideration  should  only  serve  to  augment  our 
patriotism  and*oiir  firmness.  I^otfiing  can  better  Hlustrate  the 
j|li|K)lic^  .of  the  British  order9  than  these  rtieasures^  of  France^ 
and  Spain,  for  which  they  have  furnish^  a  petezt.^  ' 
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in  a  letter  to  the  same,  of  February  6th»  1$08, 
he  says :  *  '    ." 

^'  You  will  observe  that  Mr.  Perceval's  gpeech  io  tbe  House  of 
Commons,  is  studiously  respectful  to  us,  while  he  justifies,  and 
avows  their  deterrai nation  to  support  then*  new  system^    As  a 

r  defence  of  that  system,  bis  speech  4s  nothing.  It  is  niore  happy 
tn  recriioiDation  than  in  argument ;  md  having  the  former  re- 
comrvendation,  the  latter  is  absolutely  unnecessary. ,  I  have  al- 
ways suspected  that  the^  late  administration  were  entrapped,  in 
aa  unguarded  hour,  into  the  ^rder  of  the  7th  January,  1807,  by 
the  then  opposition,  who  now  use  it  as  a  triumphant  answer  to 
all  that  can  be  said  .in  Parliameni  against  their  owo  ordevs. 
It.  was,  indeed,  a  most  injucRcious  mectsure.  -  It  was  iiable 
to  the  reproach  of  being  at  once  violent  and  feeble^  unjust 
and  disingenuous.  It  asserted  a  pretension  most  alarmijig 
to  neutral  nations,  which  had  no  rightful  foundation ;  and 
ihen  was  affected  to  be  referred  to  another  which  could  not . 
cover  what  was  done.  Without  losing  tbe  character  of  an 
usurpation,  it  had  the  air  of  artifice  and  contrivance.  It  vio- 
lated the  unquestionable  rights  of  neutral  commerce,  while  it 
]irofessed  the  utmost  tenderness  for  them. ;  and,  while  its  actual 
provisions  wore  the  appear-ance  of  inhibiting  only  the  coastji^ 
trade  of  their  enemies,  (although,  in  fact,  they  did  much  more,) 
the  preamble  put  fi>rth  such  high  claims  for  future  use,  as  were 
m  the  end  to  leave  no  law  upon  the  seas  but  force.  It  is  proba- 
ble, however,  t|l»at  this  pernicious  order  was  resorted  too  merely 
because  it  was  believed  to  be  necessary  to  do  something  bearing 

^  apon  the  French  decree — that  ministers  wished  its  actual  effects 
to  be  as  small  as  possible — ^t^at  the  real  extent  of  its  interference 
with  neutral  rights  was  little  understood,  ea:cept  .6y  tkoutoho 
formed  it — ^that  the  preamble  contained  all  that  ministers  valued 
in  the  measure — and  that  they  valued  the  preamble  only  as  it 
was  supposed  to  be  calculated,  witjiout  doing  harm^  to  aadsfy 
the  public  expectation  of  the  day,  and  to  silence  the  clamours  of 
4heir  opponents  !  Be  this  as  it  may,  the  Order  is,  as  I  .have  rea» 
son  to  know,  sincerely  repented  oC .  . 
<<  The  sweepiog  bloekade  notified  by  the  same  miaisters  in 
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Vbty^  ISOi^,  (from  U^e  EM^  to  Brest  inclusive,)  was  another  of 
their  sins,  whkh  tended  to  countenance,  not  only  the  British  or- 
ders of  the  nth  of  November  last,  but  the  French  decree  of  No- 
vember, 1806,  according  to  its  widest  import.  Besides,  that  the 
pMtTciple  and  object  of  that  blockade  would,  if  admitted,  go  to 
sanction  almost  anj  conoeivable  obstructions  to  the  trade  of  neu-  ^ 
trals,  no  adequate  stattonarj  force  \k  bdieved  to  have  been  as- 
signed to  the  maintaining  of  it  in  its  details.  It  was,  therefore, 
constructive  in  a  very  great  degree,  uid  must,  indeed,  from  its 
nature  and  extent,  have  been  so.  Few  men  in  this  country  of 
any  party  will  suffer  themselves  io  look  back  to  this  and  similar 
abuses,  as'formlng  any  apology  or  pretext  for  the  subsequent  de- 
claration of  France,  but  the  actual-  ministers  will  not  fail  to  de- 
rive ffdm  them  what  aid  they  can,  (without^  hpWever,  admitting 
them  to  be  abuses,)  in  favour  of  their  own  measures.  You  will 
find  these  measures  (however  they  may  be  rested  upon  an  asset  t-* 
ed  right  of  war)  assuming  every  day.  more  and  more  pf  the  genu- 
ine appearances  of  trading  expedients.  The  new  system  will 
naturally  and  necessarily  be  (as  their  vstst  blockades,'  the  crea- 
tures of  modern  times,  have  invart^Iy  been)  made  subservient, 
as  far  as  It  can,  by  licenses  atid  regulations,  to  their  own  mann.- 
faeturing,  colonial,  and  commercial  views,  without  any  other  r^ 
gard  to  its  professed  object  than  such  as  will  oppress  us,  by  ex-' 
dui&ig  bur  dotton^  &>c*  from  the  contuieiit  Even  thus  executed, 
it  will  be  a  db»penite  gkxme,  #hicb,  tf  persisted  in,  cab  only  end 
in  ruin. 

'<  I  mentioned  to  yon,  some  lime  ago,  durt  this  government 
knew  noddng  of  Regnier's^  letter  of  the  18th  of  September  laist, 
Wben  die  Orders  ol  Council  were  issued.  It  is  now  certain  that 
they  knew  nothing  of  h,  until  they  received  from  America  the  Na- 
tional Intelligenber,  m  which  it  was  publisfaed  witii  the  Presi- 
dent's late  message. 

<^  I' am  in  daily  expectation  of  hearing  frofn  you.  My  situa- 
tion will,  I  fear,  become  a  IMe  embarrassing,  if  you  forbear 
lAuch  loiiger  to  send  my  credentiah,  or  some  preciafe  instruc-  , 
tions.  I  w^ll  m«k»  th<e  best  of  it  however.  It  is  appkrent  that 
we  gain  ground  here.  The  tone  is  ahered.  The  Embargo  haji 
done  mteB,  nkhough  its  mxfti^ei  are  variously  understood.  Some 
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view  it  with  doubt  and  suspicion.  Thi»  government  appeiirs  t^ 
put  a  favourable  constfuction  upoi^  it ;  ai>d  all  agree,  thai  it  i» 
highly  honourable  to  the  sagaci^  and  "firmness  of  our  councils. 
Events  which  you  could  only  conjecture  when  the  measure  was 
adopted,  have  already  made  out  its  justlfic^ion  beyomikhe  reach 
of  cavil.  We  shall ^  I  4rust,  in  tfaee^  progress,  be  as  fahhAd  to 
our  duty,  as  in  the  commencemient  of  the  crisis  whi^  has  come 
upon  us." 

«  Private.  Londuk,  Ftl^rUary  22d,  1808. 

^^  Dear  Sia,--vi  have  the  honour  to  enclose  a  copy  of  Mr. 
PercivaFs  bill  fot  carrying  the  late  Orders  of  CouocU  hito  efiect. 
It  is  intended^  lw  1  am  told,  to  alter  it  in  some  respects.     The 
clause  which  imposes  an  export  duty  on  the  cargoes  of  neutral 
vessels  changing  their  destination  is  to.  be  otnitted.    The  cotton 
of  the  British  colo^nies  b  to  be  placed  in  the  same  predicament, 
whatever  that  may  be,  with  American  cutton,  and  mstead  of  a 
pirohibitory  duty  upon:  the  expott   of  that  article,  it  is,  I  believe, 
determined,  in  consequence  of  the  pressing  advice  of  those  who 
affect  to  understand  the  subject,  ahkd  by  the  late  discussions  iti 
FarH'iment,  to  prohibit  diKectly  the  exportation  of  cotton;  with 
a  proviso,  however^  in  fiivour  of  a  licensing  ppwer  in  the  King 
in  Council,  (of   which  I  do  not  yet  know  the  intended  iwe,) 
and  probably  with  ap  ofition  to  the  neutral  owner  to  export  thU 
coHunodity  upon  paynvwr  of  the    doty  heretoibiv  contemphited. 
The  dtl^rtge  will  be  attributed  to',  and  is  declared  to  proceed 
from,,  a  respect  for  our  ifeelipgs ;  b«t,  ulaibrtunitely,  the  other 
piurts  9f  t^ieir  system  malice  this  sappo^  respect  of.  no  val^e. 
^  This  change  intfieirplati  has,  indeed,  bc;^  mceotlyraeiilioned 
to  me  by  Mr.  Canpiilg  ^  b^t  I  declined  (as  I^^^had  before  doi^ 
upon  a  similar  proposal,  as  j^lready  explained  to  you)  td  make 
myself  in  any  degree  a  party  to  it 

^<  You  will  ^pd  ia  the  Resolutions,  of  which  I  have  •already 
sent  you  two  copies  (and  which,  after  undergoing  some  altera.- 
tions^  are  to  fprrti  tl^e  table,  A.  &.  and  C.  of  ttw  bUl^).an  export 
''  d^rty  of  2s,  M.  stg.  per  bushel  oh  foreign  'sab*  The  effect  of 
this  duty  mu^  be^  and  -is  intended  to  be,  that  tjle  XJnited  Statet^ 
can  no  longer  obtaiil  th^  u^l  supply  «f  ti^at  erticle^ltlHok 
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aboot  90D$MabosImb)  firdni  ^pslti  and  ¥6rHigA.  ]lfr..PerciTa1, 
eaU^ldtiDg  opon  this  effect,  9iij)posed  that  we  must,  of  course, 
come  here  far  Britbh  sralt,  not  only  to  the  amount  heretofore 
taken  by  ui,  (I  beltev^  atiodt  1,800,060  bushels,)  but  to  the  fur- 
ther amount  of  the  supply  heretofore  ebtained  by  us  from  Spam 
and  Portugal,  and  perhaps  more.  Having  thus,  as  he  supposes, 
(without,  by  the  bye,  reiectiog  upon  the  dtfiicuhy  6f  preventing 
us  from  proeuring  what  salt  v^e  think  fit  from  the  Bahamas,  &c. 
and  upon  the  danger  of  our  being  induced  to  make  it  for  our- 
selves,) created  an  absolute  necessity  for  our  taking  between 
two  and  thre&  millions  of  bushels  at  least  of  British  salt,  his 
plan  is  to  take  advaiitage  of  that  necessity  and  lay  an  export  du- 
ty upon  it  of  3d.  stg.  per  bushel.  Ihave  some  doubts  of  his  be- 
ing able  to  make  this  strange  attempt  acceptable  to  Parliament, 
but  he  seems  bent  upoif  trying  it. 

<<  As  to  the  commodities  of  France,  Spun,  Holland,  &c.  im- 
ported into'  this  country  for  exportation,  they  are  charged  with 
heavy  duties  upon  reexportation  to  the  United  States,  which  we, 
as  the  consumers,  are,  of  course,  to  pay.  But  if  the  same  com* 
modifies  are  re«ezported  to  a  British  colony  in  America,  &c. 
most  of  them  are  exempted  from  these  duties  by  a  proviso  in  the 
Bill.  Thus  atrtbuh^b  to  be  ^imposed  i^on  us,' which  they  do 
not  6hoose  to  impose  upon  their  own  colonies,  sonie  of  thiem  in 
our  immediate,  neighboui^hoqd ;  and  authorized  to  trade  with  lis 
by  land  or  inland  navigation  in  those  commodities,  so  long  as  we 
do  not  entirdy  prohibit  their  importation.  They  wiU  annoy 
their  enemy  at  our  expense,  but  not  at  their  own. 

<<  It  was  expected  that  all  the  articles,  forming  the  surplus  of 
our  colonial  importation^,  wouki  be  (as  they  are)  subjected  to 
high  duties  on  passing  through  British  ports  to  the  Continent. 
Bm  it  has  an  odd  appearance  iii  n  measure  professed  to  be  purely 
beliigerent,  and  to  be  intended  simply  <^  to  annoy  the  enemy/' 
tbat  die  like  articles,  of  which  France  hi  siiipposed  to  stand  so 
much  in  need,  and  of  which  the  privation  or  enhanced  price 
yrould  so  severely  4isti%ss  her,  are  exempted  ahogether  from* 
those  duties,  if  they  cUmt  from  Bridsh  colonies. 

^*  You.  wilt  find  that  a  long  aeclioh  of  the  Bill  touches  our  trade 
io  the  continent  of  Europe  in  East  India  articles.    They  must 
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Bc^  only  comt  to  £|igland  on  their  way,  bat  imist  come  to  the 
port  of  LondfDy  ^.  and  afterward?  pay  high  duties  4roa  which 
the  Company's  trade  is  free. 

/<  As  to  the  duties  which  the  resolulioos  proposed  to  lay  (as 
I  mrntioned  in  my  last)  opon  tobacco,  &e.  they  seem  to  be 
explained  by  one  of  the  provisos  of  the  Bill,  to  which  I  teikr 
you. 

<<  These  laboured  details  a^e,  after  all,  little  more  than  sha- 
dows, unless  indeed  France  should  lend  herself  to  this,  extrava- 
gant system,  and  the  United  States  should  follow  her  example. 
As  this  must  be  impossible,  it  follows  that  this  gigantic  plan  of 
monopoly  and  tribute  will  sink  into  a  smut^gling  scheme,  by 
which  the  nation  will  be  impuverished,  corrupted,  and  disho^ 
noured.  s 

"  Mr.  Baring's  book  is  in  great  credit  here.  It  is  read  with 
avidity,  and  is  doing  good.  Parts  of  it  are  highly  meritorious. 
It  was  wished  to  bring  it  out  sooner,  but  it  was^found  to  be  im- 
practicable. The  author  of  "  V^r  in  Disguise"  (whom  it  is 
intended  to  bring  into  Parliament)  is  preparing  an  answer  to  it. 

^^  The  opposition  in  Parliament  to  the  Orders  in  Council  is 
powerful,  and  some  have  hopes  that  Ministers  will  be  compelled 
to  abandon  them.  It  is  certain  that  they  are  not  cordially 
approved  by  all  the  cabinet ;  but  Mr.  Percival  and  some  of  his 
colleagues  are,  I  believe,  determined  to  go  on  with  their  experi- 
ment ai  all  hazards.  Lord  Hawksbury  is  now  supposed  not  to 
have  had  much,  if  any,  share  in  thep. 

b  t'«  y#.  •'•  •  •  # 

^  P.  S.  Feb.  25.  Mr.  Percival  h^^  abandoned  his  proposed 
duty  upon  salt. 

'<  You  will  perceive,  by  the  Parliamentary  Debates,  that  an 
arrangement  is  contemplated  with  Sweden  for  subjecting  exports 
from  that  country  to  transit  duties  Equivalent  to  those  which  will 
be  imposed  here. 

^<  I  now  enclose  a  copy  .of  Mr.  Pei-crval's  BHI  amended.  I 
need  not  point  out  in  what  respects  it  differs  from  the  first  BilL 
I  enclose  also  copies  of  the  papers  just  laid  before  Parliament 
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itlfrtiv«  to  America.    They  are  misafipreliended  by  tiie  pabtifr, 
but  will  be  explained  in  Parliameat. 

^  Yoa  wUl  not  faU  to  observe  dial  ta  Mr.  P.'s  amended  biH, 
cotton^  wool,  yarn,  and  bar^^  are  excepfted  Irom  the  benefit  of 
the  clause  in  the  third  page^  (Clause  B.)  relative  to  vessels  coming 
in  under  warning."  . 

In  a  lettei^  to  Mr.  Madison^  dated  tho  25th  of 
April,  1808,  he  says: 

"Mr.  Rose,  has  sent  me  your  private  letter  of  the  2 1st  of 
March,  (or  which  I  am  greatly  indebted  to  you.  I  know,  and 
sincerely  regret,  the  state  of  your  health ;  and  therefore  entreat 
you  not  to  make  any  efibrt  (beyond  what  may  be  absolutely 
necessary  for  the  public  service,)  to  write  to  me.  I  will  take  for 
granted  your  good  will,^  and  if  you  will  suffer  me  to  do  so,  wUt 
presume  upon  your  esteem.  Of  course,  I  shall  not  be  ready  to 
think  myself  neglected,  if  I  hear  from  yon  but  seldom,  and  shall 
not  relax  in  my  communications,,  because  indispqi^tion,  a  press 
of  business,  or  some  other  reason^  prevents  you  from  giving 
much  attention  to  ipy  letters ;  I  will  only  stipulate  for  an  ocp.v 
sional  acknowledgment  of  them,  so  that  I  may  know  what  have 
been  received,  and  what  have  miscarried.  *  I  need  not  say  that 
as  much  more  as  may  be  consistent  with  your  convenience  will 
be  in  the  highest  degree  acceptable  to  me. 

"  I  feel  very  sensibly  the  delicacy  nfiiA  khidness  of  the  assa- 
ranees  which  you  are  so  good  as  to  give  me,  that  the  poq»ose  of,. 
nominating  me  to  the  permanent  legation  here  was  never  for  a 
moment  suspended  in  the  mind  of  the  President  I  am  the  more 
gratified  by  this  evidence  of  his  continuing  confidence,  because 
I  have  a  firm  persuasion  that  he  will  never  have  reason  to  repent 
it.  I  beg  of  yon  to  say  for  me  to  him  that  I  am  truly  grateful 
for  this  distinc^on. 

^  I. enclose  another  copy  of  the  instruction  to  British  cruizers, 
inentioiied  and  enclosed  in  my  hst*    Having  been  confined  by 


*  Orden  eneovra^nj^  our  citiiMis  to  rlolate  tke  fi«rt>ar|no. 
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1iKlh|lky§ition  fof  same  dtys,  I  canfxft  vouch  that  il  has  been 
actually  issued ;  but  all  HifortnatieA  concurs  to  make  it  suHideiitly 
certain*  There  is  sometfiing  extremely  injudicious  in  this  mea- 
sure—4o  say  no  more  of* it.  I  do  not  suppose  that  we  ought  to 
consider  it  (or  rather  to  appear  to  consider  it)  as  offensive  to 
us  ;  but  undoubtedly  an  attempt  in  the  face  of  the  worlds  thus  lo 
*  set  the  people  against  the  government  and  its  laws,  is  an  ungra- 
cious act,  and  rests  upon  a  bad  principle.  The  effect  of  this 
wise  contrivance,  in  America,  can  only  be  to  add  to  the  vigilance 
of  the  government  in  guarding  the  law,  and  to  render  more  con- 
spicuous the  just  pride  and  the  pubfic  spirit  of  our  citizens  by  an 
open  disdain  of  all  foreign  allurements  to  break  it.  Such  an 
instruction  manifestly  reposes  upon  a  foul  libel  on  our  patriotism ; 
and  is  such  a  sneer  upon  our  honour,  national  and  individual,  as 
should  give  us  virtue,  if  we  had  it  not  before,  to  resist  the  tempta- 
tion which  it  offers  to  the  worst  of  our  passions. 

•  •  *.«  •  •  •  •'•  • 
^^  I  s^d  herewith  Brougham's  speech  on  the  Orders  in  Coun- 
cil,* another  pamphlet  which  I  have  not  read,  and  some  news- 
papers. You  wiU  find  in  one  of  them  the  Report  of  an  opinion 
of  Sir  James  Mackintosh^  as  a  Prize*Judge,  which  has  drawn 
much  attention  here  as  a  judicial  anomaly^t  In  one  of  the  num* 
hers  of  the  Times  are  some  smart  observations  upon  it. 

P.  S.  I  have  just  received  my  credentials,  and  your  letter  of 

the  8th  of  March  by  the  packet,  and  have  sent  ^e  customary 

hote  to  Mr.  Canning,  requesting  an  interview,  for  the  purpose  of 

..-  presenting  them.     The  incident  you  mention  was  not  the  most 


*  Mr.  Broug^ham'a  Speech  deUvered  at  tlie  bar  of  Uie  House  of  Commoni, 
t>n  the  Ist  April,  1806,  as  dkMiosel  for  the  petitioners  against  the  Orders  in 
.  Council,  before  he  becadke  a  member  of  ParUament' 

t  vlr  P.  here  infers  to  the  judgment  of  Sir  James  Mackintosb^  tben  Be* 
*c«rder  of  Bembay,  in  the  case  of  the  Miaeira,  which  will, be  l^nnd  reported 
in  the  firpt  volmne  of  Mr  HalPk  Americaji  Law  Jomraai,  p.  Qh7.  Is  this 
«ase,  Sir  J  Mackintosh  declares  that  he  did  not  considte  himself  boand, 
when  sitting  as  a  Priae  Judge,  by  the  King's  Instructions,  any  further  than 
they  ii^ve,  in  hU  opinipn^  consiiteQt  with  the  law  of  natioas . 
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fcnftoiHite  that  could  hav«  happened  ;*  ^butlhapek  ilriU^proiiliie^ 
no  bad  efiect  here.  I  vtH  endeavour  to  set  it  to  ri^td  withoiit 
hazardmg  any  thing.. 

<^The  freedom  with  which  I  hold  it  to  be  my  HMCspenuble 
.duty  to  write  to  you,  renders  the  tielicate  caution  which  the  Pre- 
sident uses  on  such  oe^sions  peculiarly  proper  in  my  case";  but 
if  he  should  at  any  tiiite  think  that  t}iP  interests  of  the  state  re- 
quire that  pttblieity  should  foe  ^ven  to  my  despatches^  I  do  not 
(because  I  ought  not  to)  ask  to  be  spared ;  ulthough  certainly 
the  publication  of  some  of  them  during  my  stay  in  this  country 
would  cause  me  most  serious  ^  embarrassment;  ^My  course  wiH' 
continue  to  be  to  write  with  candour,  Requeue j  and  .fidelity,  and' 
to  throw  mysdf  upon  the  kindness  and  wisdom  of  those  to  whom 
my  correspondence  belongs.  I  shall  do  so  without  doubt  or  fear 
of  any  kidd.    . 

^  P.  S.  April  2&  Mr;  Pickering's  letter  has  )tist  been  sent  to 
me  by  a  friend  in  the  city. .  I  Ji^ve  not  had  time  to  read  it ;  but 
I  hear  it  is  spoken  of  as  being  rather  too  strong  against  the  United 
States.  Many  copies  of  it  are  in  town,  and  it  will  doubtlesj^  be 
re-printed  in  England.  Have  you  prohibited  the  exportatioix 
of  all  pamphlets  which  uphold  our  rights  and  our  faonoar'?.?' 

^Private.  '     London,  i^pn'Z  27, 1 808.    i 

'^  Dbab  SiRy-^I  sayr'  Mr.  Canning  this  m^ming^  and  taking^ 
for  granted  (as  the  fact  was)  that  he  was  apprized  of  all  that 
happened  relative  to  my  despatch  of  the  23d  of  November  last, 
I  thought  it  prudent  to  afford  him  an  opportunity  of  showing  the 
effect  it  had'pcoduced  upon  him,  by  leadio|f  to  the  snbject  myself  ,^. 
as  being  suggest^  by  lb«  American  ncRvspapers.  Hq  had  evi- 
dently received  an  impression  from  the  transaction  (akhpugh  he 
would  have  concealed  it)  which  it  was  proper  to  remove.  My 
explanation  appeared,  as  it  ought,  to  be  completely  satisfactory.* 
I  proposed  ,^  bo  we  ver>  to  give  hon'  one  or  two  Extracts  from  ttai 
ktle^in  qaestion,  which  he  consented  to  rec^e^with  professioiii 
t)mt  dicy  wej[e  (as  I  take  for  granted  they  were)  unnecessary. 


*  Aniidilig  to  the  circumstance  of  Uie  readiag  of  lone  of  liis  ieCters,  with 
open  doors  in  the  Senate,  in  hcvmi;  been'conmniiicjsted  coofiden^lilly. 
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I  ought  to  say  herey^iit  justice  t«  Mf »  CaAning,  (if  indeed  it  is  "not 
8^  with  sufficient  explicitness  in  the  iettet*  itself,  as  i  think  it 
is,)  that  he  4td  not  attempt,  in  the  course  of  die  intierview  to  which 
it  alludes,  to  enter  into  a  regular  discussion  with  me  of  the  merits 
of  the  Orders  in  Council ;  expecting,  as  he  certainly  did,  that  I 
would  present  him  a  note  on  the  whole  subject,  as  I  told  hon  I 
should  do,  and  declaring  ti^it  he  preferred  a  discussion  in  wri- 
ting. Why  I  afterwards  declined  to  present  htm  such  a  note  my 
despatch  explains." 

The  solicitude  of  Mr.  Pinfcney  to  accomplish 
the  intentions  of  bis  government,  in  seeking  to 
remove,  by  pacific  means,  those  obstacles  which 
had  been  thrown  in  the  way  of  neutral  .commerce, 
by  the  unjustifiable  measures  of  the  belligerent 
states  of  Europe,  and  his  anxiety  to  vindicate 
the  honour  and  rights  of  his  country,  will  be  ap- 
parent from  the  above  extracts,  and  from  the 
subsequent  portions  of  his  private  correspondence 
with  Mn  Madisop  which  tire  given  in  the  Second 
Part^  These  will  be  found  to  be  highly  interest- 
ing, and  to  throw  great  light  upon  the  transac- 
tions of  the  times.* 

But  the  year  l&OS  passed  away  irithout  anjr 
I  adequate  return  for  his  zealous  and  persevering 
endeavours  in  the  important  mission  with  which 
he  had  been  entrusted.  In  his  letters  to  his  more 
private  friend^,  the  effects  of  these  cares  upon  his 
health  and  spirits  are  expressed  with  much  sen- 
sibility, ifiingled  with  the  strongest  feelings  of 
attachment  to  the  scenes  and  companions  of  his 
youth.    The  two  following  letters  to  his  brother, 

•  See  PikRT  &Bf  ew,  N».  m. 
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will  allow  the  state  of  his  mind  at  this  Interest- 
ing  period. 

"  London,  Apr^  28<*,  1808. 

*'  Deae  W.y — ^I  received  a  few  days  ago  your  very  short  letter 
m  a  very  large  sheet  of  paper.  I  expected  a  volume,  and  was 
obliged  to  put  up  with  half  a -dozen  lines.'  This^  is  not  well. 
After  all,  it  is  so  nuch  deaf  gain  to  bear  from  you  ^  find,  giving 
you  credit  for  good  intentions  and  a  good  stook  of  affection,  I 
thank  yoa  for  your  letter,  ^t^ch  fuiaii^hes  much  evidence  of  both; 
I  should  have  been  gratified  undoubtedly  by  a  Httle  inte^igence 
about  Annapol'is,  the  health  of  friends,  and  so  forth ;  but  yoit 
will  give  me  kll  these  .in  your  next  letter ;  and  «o  we  will  settle 
the  accounts 

^ I  congrtttdateyOu  ofi  the  growth  of  your  daughter.  She  h^ 
I  doubt  not,  worthy  of  adl*  your  care — and  will,  1  sincerely  hope 
and  trust,  give  you  many  a  dcltglitful  hour,  ctoployed  in  watcfah 
m%  her  improvement,  and  tnltivating  and  forming  her  mind  and 
Hianners.  The  purest,  the  most  completdy  unmixed  of  all  our 
anjoymenta;  for  even  ib  anxieties  are  happiness  \ 

^  How  doea  it  happeiv  that  J«  has  not  written  to  me  ?  ft  i^ 
odd  en6u|^  that  I,  who  seem  to  have  a  host  of  friends,  as  kind 
at  heart  could  wish,  when  I  am  in  Maryland,  appear'  to  have 
none  the  moment  I  leave  it.  .This  is  poor  encouragement  to 
travel.  I  think^  if  ever  I  live  to  get  back  to  the  fsM^z  et  f,wr 
mina  natds^  this  consideration  will  induce  me  to  make  a  vow  to 
quit  them  no  more  on  any  enaM  whatsoever.  Even'jfmf  recpl-  ^ 
kct  m6  only  i^en  some  striking  event  -forces  ine,  as  it  ^we^re, 
apon  you ;  and  J.  of  course  forgets  me,  because!  keep  no  cadi  at 
the  Farmers'  Bftnk.  Notwithstanding  all  this,  remember  me  to 
him  in  the  ioiost  affiectioiiaie  manner.  Tell  him  1  think  of  him 
often.    How  Ithittk  of  him  he^ne^d  not  betold. 

^  I  have  been  more  ^tec^uen^y^  indisposed  within  tlie  last  t\f,  . 
mon^iky  than  has  been  usual  with  *me.  I  am,,  indeed,  jnst  le- 
oovered  £rom  atic  attack.  Too  machemployfnent'and  soine4n- 
qoieCitde  may  have  laid  me  open  to  these  indisposhion^.  'the  cli- 
mate does  not  suit  me  as  well  as  it  did.  T  hope  t6  do  better  jn 
Attura;  but  these  warnings  are  not  to  be  sllglited.  '  - 

18 
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'^  You  h«ivc  not  mentioned  the  Governor  in  any  of  your  let* 
ters.'  You  must  Uke  him  I  am  sure ;  for  he  is  of  a  liberal,  gene- 
rous temper.  I  do  not  meet  with  your  newspapers  as  often  as  I 
could  wish  ;  bat^  from  tl^ote  I  have  seen,  the  Goremor's  conduct 
appears  to  have  been  active^  spiri^ted^  and  judicious  ofl  every  oc*' 
casion  that  has  occurred  since  his  first  appointment.  It  was  to 
have  been  confidently  expepted  that  it  would  be  so.  His  prior 
ciples  have  always  been,  those-  of  ardent  patriotism;  and  his 
mind,  naturally  strong  apd  vigorpus,  has  been  enlighteDied  by  great 
experiences  In  my  letter  to  (lim  by  Mr.  Rose,  (which,  as  Mr. 
Ro;5e  did  not  go  to  Annapolis  as  he  expected,  was  not  perhaps 
delivered,)  I  asked  to  have  the  pleasure  of  heal'ing  from  hm 
when  he  should  have  a  leisure  hour  which  he  could  not  otherwise 
employ.  Will  yoy  take  an  opportunity  jo(  intimating  this  |o  ham  T 
Remind  Mr.  H.  and  Mr.  D.  of  me.  Tell  them  thattbey  neglect 
me ;  but  that  I  remember  them  with,  as  much  cordial  esteem  as 
ever.  Where  is  my  friei^dr  Mr.  C.  ?  If  you  should  see  him, 
say  to  him  for  me  a  thousand  kind  things.  Inform  Mr.  M*  ihat 
I  wrote  to  him  last  autumn;  but  fear  "my  letter,  miscarried^  As 
to  Mr.  C.  he  ha^  given  me  up  entirely.  There  are  many  other, 
friei^s  of  .whom  I  could  sppak ;  but  I  have  not  time.  There  iH 
one,  however,  of  whom  I. will  find  time  to  speak.;  and  to  her  I 
beg  you  to  say  that  she  shares  in  all  th^  regard  I  feel  /or  you." 

■       J 

^LoKDON, /#ii^i/5f  29^A,  1808. 

"  Dear  N., — I  have  had  the  pleasure  to  receive  your  letter  of  the 
/  1 6th, of  July,  and  am  happy  to  sef  that  you  do  not  forget  me. 

I  shouljl  reluctantly  quarrd  with  your  domestic  felicity  :  but  I 
might  perhaps  be  in  danger  of  doing  so,  if  it  appeare4  to  en^* 
gross  you  so  eptirely  as  to  leave  no  lebt^e  for  a  rcGolloctioa  now 
and  then  of  us  who  ace  absent. 

^/  The  letter  of  which  you  speak,  (enclosing  one  from  Mr?. 
P,;)  came  safe  to  hand  ;  and  if  it  had  not,  I  should  have  if)vent«4 
h^lf  a  dozen  apologies  for  you.  1  know  you  so  well,  that,  when 
you  appear  to  neglect  me,  I  am  ready  to  throwthe  blame  upon 
fortune,  upon  ardent,  (who  are,  I  suspect,  the  sam^  person- 
agesi)  upon  every  Amg^  and  every  body,  rather  than  «pon  you* 
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''  My  health  has  been  rather  worse  than  I  wished  it ;  ^^ut  I  am 
now  convalescent.  A  short  absence  from  townj  (my  family  are 
still  oat  of  town)  sea-air  and  sea-bathing  have  put  me  up  agaiq. 

^  Such  a  result  of  my  labours  for  the  public,  as  you  would 
liafter  me  with,  would  make  me,  I  doubt  not,  the  healthiest  man 
ia  England.  There  is  a  sort  6f  moral  Health,  however,  which 
!;ro9ses,  and  difficulties,  and  disappointments,  tend  very  much 
to  promote,  f  most  endeavour  to  console  myself  with  the 
opinion  that  I  have  laid  iii  a  good  stock  a(  that,  while  I  was 
losing  some  of  the  other. 

*^  After  all  this  philospphising,  I  am  half  inclined  to  envy  you 
thfc  smooth,  even  tenour  of  your  life.  You  are  every  way  hap- 
py— at  home — ^abroad.  Nothing  disturbs  your  tranquillity,  far- 
ther than  to  show  you  the  value  of  it. 

**  Beloved  by  your  family-^respejcted  and  esteemed  every 
wliere-— your  o^fficial  capacity  acknowledged — ^your  official  exer- 
dons  successfiil — what  have  you  to  desire  ?  But  /  have  been  so 
tossed  about  iQ  the  world,  that,  although  I  am  as  happy  at  home 
as  my  neighbours,  I  can  hardly  be  said  to  have  had  a  fair  and  de- 
aent  share  of  reah  quiet.  The  time  may  come,  however,  when 
I  too  shall  be  tranquil,  and  when,,  freed  from  a  host  of  !m|k>rtii- 
nate  cares,  that  now  keep  me  company  whether  1  wHl  or  not,  I 
may  look  back  upon  the  way  t  have  'travelled  with  a  heart  at 
ease,  and  forward  with  a  Christian's  hppe.  I  suspect  I  am  grow- 
ing serious  when  I  meant  to  be  directly  the  reverse.  Thus,  in- 
deed, it  is  with  the  great  mass  of  our'purposes. 

<<  I  am  rejoiced  that  Annap<dis  holds  up  its  head.  In  itself  the 
most  beautiful,  to  me  the  most  interesting  spot  on  earth,  I  would 
/bin  believe,  that  it  \6  doomed  to  enjoy  the  honours  of  old  age 
without  Its  decrepitude.  There  is  not  a  foot  of  ground  iti  itf 
neighbourhood  which  my  memory  h^  hot  consecmted,  and 
which  does  not  produce,  as  fancy  traces  it,  a  thou^nd  retrospec- 
tions that  ^o  directly  to  the  heart.  It  was  the  scene  of  our  youthful 
dttys.  What  more  can  be  said  ?  I  would  have  it  to  be  also  the 
scene  of  my  declinmg  year^. 

^  Tell  J.  that  I  would  write  to  him  if  1  couM^but  that  I  have 
i^ai^sely  leisure  for  this  scrawl.  He  knows-  m^  aAetit»ns,  and 
wlfl  Wke  the  <  will  for  the  deed.'    I  o&r  hihi'tfariMigh  you,  my 
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^lUaMaons  aptm  thie  stabflity  and  wbdles^ine  efiects  of  the 
Fartaers'  Bank.  Ask  bim  why  H  is  th|Lt  I  do  not  hear  from  him  ? 
All  days  are  not  discount  days,  and  aman  may  be  cashier  of  the 
Bank  of  England)  and  yet  have  a  moment  to  spare  ta  those  who 
love  hkn.  I  beg  you  to  remember  me  to  the  Governor  and  to 
Pr.  G.,  and  lo  other  friend^." 

Id  a,  letter  to  Mr..  Madison,  dated  January  16tb, 
1809,  speaking  of  the  publication  of  his  offioial 
letter  of  the  Slst  of  September,  1808,  on  the  sub- 
ject of  the  embargo,^  which  had  been  conununi- 
ented  confidentially  to  Congress^  but  had  found 
its  way  to  the  press,  he  says:    , 

*^  I  regret  that  you  should  have  felt  a  moment^  concern  (a 
account  of  the  publicity  given  to  my  letter.  ,It  cannot  be  of  the 
least  importance.  I  do  not  believe  that  It  will  injure  my  stand- 
ing here  ;  but  if  it  should,  it  can  only  lead  to. my  ^recall ;  and 
as  a  recall,  under  such  circumstances,  would  not  imply  the  dis; 
approbation  of  \  my  own  government,  it  would  give  me  no  pain ; 
and  it  would  mosl^  certainly  put  me  to  i^o  inconvenience.  I  need 
not  say  how  much  I  value  every  testimony  of  your  friendship 
and  con^dence ;  but  if  (as  I  hope  and  trust)  you  wilFhave  been 

.  called  to  tbe  office  of  President,  it  is  my  most  earnest  request 
that  you  will  not  pern^it  that  kindness  of  which  I  have  already 
had  $o  many  proeHs,  to  stand  in  the  way  of  your.views  for  the 

*  public  good,  generally^  or  for  what  I  am  sure  will  be  the  same 
fhing,  the  strength  and  prosperity  of  your  adnuoistration^  Send 
me  back  to  ray  profession,  with  your  good  wishes,  whenever  it 
idiall  be  thought  expedient,  and  be  ai^ur^d  of  my  sincere  and  un- 
alterable attachment'' 

^  In  a  letter  to  the  same  of  Augiurt  lOth,  ISQQ, 
he  says ; 

^  It  appe^TB^irom.  the  newspapers  that  Mr.  Adaqu  has  beea 
appointed  doifitater  t6  SL  Petersbjitg.    I  rejoice  at  thi«  appoint* 
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atfent,  'for  many  reasons.  While  I  am  apeakiiif  -of  a  9aw  ^ip^ 
iDatic  statioo,  will  yott/orgive  me  if  I  indmate  that  the  old  can 
a«gTcely  remain  much  bi^er  on  their  pveaent  estabUahmeiiii 
The  salary  is  so  dreadially.inadequatty  that  I  am  ruimng-myaelf 
here  in  spite  of  all  the  care  I  ean  take  to  avoid.it;  and  I  presume 
that  General  Armstrong  is  not  better  off  at  Paris,  <altho«^  the 
oeeessary  expenses  of  Paris  are  ies^  thun  those'  of  London.'^ 

The  foUowmg  ui  a  letter  to  Jus  broth<Br  : 

<<  LoNnoN>  September  :i3dt  1809. 

^^  DxAJt  N<9 — I  received^  a  lew  days  ago,  your  letter  of  the 
26th  of  June.  I  am.  much  obliged  to  you  for  tlie  inteUigeace 
given  in  apart  of  it,  and  stUl  more  for  the  kindness  And  aflbctioa 
which  pervade  the  whole.  A  better  choice  c^  Governor  coald 
not,  I  slR>idd  think,  havetieea  made,  k  mnst  h«V«  bc^en  -very 
agreeable  to  you,  and  I  congratulate  you  upon  it  accordingly*  I 
have  not  yet  received  the  letter  which  you  tel(  me  I  am  to  expect 
irom  the  Governor  and  ConnciL  I  shall  be  happy  to  do  all  in 
my  power  to  fulfil  their  wishes,  whatever  they  mqy  be.  WiUiaai^ 
'is  most  fortunately  fixed,  an<i  t  have  the  utmqiU  confidenee  thqi^ 
he  will  do  ii:ell.  If  he  doet^jodierwise  hcscoademaatipn  wiB  he 
great  indeed.  The  childi^n  wha  are  with  me  hKve  shot  vp  -Ml  n 
prodigious  rate,  andrec|uire  pftuch  care  and  exp^ense*  Charl^ 
who  is  a  remarkably  promising  hoy,  hji»  finished  his  prepar«|Dcy 
4»arse,  and  b  norw  at^  Eton.  £dward  vill .  be .  pia^eid^'.  after 
Ghrittmasy  «i  the  school  whaeh  Ctories  has  left.  Th»  fast  nAH  . 
cQDttnne  to  have  magtofnat  home*    . 

'^  My  anxiety  to  return  does  not  dhainish.  On  die  conlrBry, 
it  grows  upon  me,  and  I  find  h  necessary  to  wrestle  with  4t^  Yen 
know  that  I  have  as  iiaay  and  as  strong  IndUeements^  to-he  eqa- 
tcnied.  hefe^  as  suny  Amarican  eboM  h^va ;  hut  Englaad  is  ^iat 
Maryland ;  and  fore^  friends^  howev^^rgreat^  or  mimf  novs,  or 
kjnd»  08nnotin|exesl  ua  (ike  those. of  mis  native  famd,  th^  4nm^ 
paoions-of  our  early,  days,  the  vntnesses  and  eomipetttorii  ot  fm 
first  struggles  in  lilc^  and  the  indulgent  pilrtakecs'nif  otur  sDffm«rf 
and  our  joys !  X  trust  that  I  have  as  little.  disfi»riii«a  as  J^ir 
man  ta  lepiiie  at  my  lot^  and  I  kno^^thnt  1  emtenv<)ni^to  foam 
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my  miod  to  a  devout  ftiid.  reverential  suimnssion  to  llie  will  of 
God.  Yet  I  caahot  conceal  from  myself,  that  every  day  adds 
somelliiDg  to  my  cares  and  nothing  to  my  happiness ;  that  f  akii 
growing  old  among  strangers ;  and  that  my  heart,  naturally  warm 
and  open^  becomes  cold  by  discipline,  contracted  by  tiuty,  and 
sluggish  from  want  of  exercise.  These  may  be  Called  imaginary 
ills ;  but  there  is  another,  which  all  the  world  trill  admit  to  be 
substantial — I  speak  to  you  in  confidence*— my  salary  is  found 
by  experience  to  be  lar  short  of  the  actual  necessities  of  my 
situation.  It  was  fixed  at  its  present  rate  many  years  ago,  when 
the  style  of  living  and  the  prices  of  articles  would,  not  bear  a 
^comparison  with  those  of  the  present  time.  I  have  no  right  to 
eoupiain,  however ;  and,  therefore^  I  write  this  for  yoUr  own 
perusal  merely/' 

'  The  folbwing  extract  of  a  letter  to  Mrs-  Ninian 
Pinfcney,  refers  to  a  domestic  misfortune  which 
she  had  recently  sustained : 

"London,"  Jmii€  241*,  1809. 

^  Mt  DmtOL  Madam,— If  I  had  not  foUnd  it  fanpoasible  to 
aoi«p«r  yoor  letter  by  the  retuni  of  the  Pacific,  it  wotdd  have 
been  answered.  Business  occupied  my  time,  and  ainxiecy  ray 
heait  to  the  last  moment.  I  wcmld  have  cheated  die  last  of 
Ihete  tyrants^f  an  hour  or  two  by  conversing  with  you ;  bat 
the  first  Ibrbade  it,  and  I  had  no  <  choice  but  to  submit.  From 
4his  double  despotism  [  am  ■owxomparatively  firee,  and  the  use 
wiAAd  make  of  my  Ubertjr  is  to  trespass  on  you  with  a  few 
Hues.      - 

'*  1  'ibdl  not  condok  with  yon  on  your  late  loss,  though  I  an 
able  to  conjecture  how  keenly  it  has  %^n  felt ;  you*  have  your* 
self  suggested  tine  of  the  consolations  ,which  best  support  the 
§6&A  under  the  he«viesc  of  all  human  calamities :  We  skaB  meet 
iHg^nm  m  pwriiff  and  joy  the  friends  wk^  are  every  dair  falling 
aroand  vs.  There  is  nothing  which  more  eflfectnally  cheers  the 
seal  in  its  dark  mortal  pilgrimage  than  tbb '  noble  confidence  ; 
Hfe  would)  ittddsd,  be  -a  ^  journey  without  it;  the-  power  6f 
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death  is  in  thi^  view  nothing;  it  separates  us  for  a.8easo9  merely 
toiit  us  for  a  more  exalted  and  holy  communion.  ,  I  have  clun|^- 
to  this  thought  c;ver  since  I  was  capable  of  thinking,  and  I  wouki 
not  part  with  it  for  worlds  ;  it  has  assisted  me  in  many  a  trial 
to  bear  up  against  the  evil  of  the  hour,  and  to  shaRe  off  in  some* 
degree  (tor  who  can  boast  of  having  entirely,  esteped  from)  the 
influence  of  those  passions  that  betray  and  degrade  us.  If  I  may 
dare  to  say  so,  It  givfs  a  new  value  to  immortality,  while  it  fur- 
nishes powerful  incentives  to  virtue.  You  cannot,  I  think,  have 
yet  met  With  ''  Morehead's  Discourses."  One  o(  his  sermons 
turns  upon  the  Ibss  of  children  ;  and  he  sets  forth,  with  that 
eloquence,  which  comes  warm  from  the  heart,  the  softepings 
which  this  bitter  affliction  derives  from  religion.  When  yoa 
can.  get  the  Sermon  read  it;  in  the  mean  time,  the  following 
short  extract  will  please  you.  It  is  exquisitely  beautiful ;  and 
the  best  of  our  modem  Reviews  has  quoted  it  as  a  soothing  and 
original  suggestion.'' 

^  *  We  are  all  well  aware  of  the  influence  of  the.  world  :  We 
V  know  how  strongly  it  engages  our  thoughts,  and  debases  the 
'  springs  of  our  actions :  we  all  know  ht>w  important  it  is  to 

<  hav&:  the  splri^gs  of  our  minds  renewed^  and  the  mst  which 
^  gathers  over  them  cleajhed  away.  One  of  the  principal  adya^- 
'  tages,  perhaps,  which  arises  from  the  po$0ession  of  ^ildren,  is 
^  that,  in  their  society  the  simplicity  of  our  nature  is  constantly 

*  recalled  to  our  view ;  and  that  when  we  return  froin  the  cares 

*  and  yioughts  of  the  worM  into  our  domestic  circle,  we  behold 
<' beings  whose  happiness  spo^ngs  from,  no  false  estimates  ^ 
'  worldly  good,  bat  from  the  benevolent  instincts  of  nature.  The 
^  sanu  moral  advantiageis  often  derived  in  a  greater  degree 
^  from  (he  memory  of  those  children  who  have  left  us.  Their 
^  simple  characters  dwell  upon  our  minds  with  a  deeper  impres- 
'  ^on ;  their  least  actions  return  to  our  thoughts  with  more  force 

<  than  if  we  had  it  still  in  our  power  vto  witness  them ;  and  they 

<  return  to  us,  clothed  in  that  saintly  garb  which  beloqgs  to  the 

*  possessors  of  a  higher  ezisteqoe.     We  feel  thai  there  is  now  a      ^' 

<  link  connecting  us  with  a  purer  and  a  better  scene  of  heings  ; 
^  diata  part  of  ourselves-  has  gone  before  ns  into  ttiebo^om  of 
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*  God ;  ahd  that  (he  same  happy  creatures  which  here  on  earth 
'  shovired  us  the  simple  sources  from  which  happiness  springs, 
'  DOW  hover  over  us,  and  scatter  from  their  wings  Uie  graces  and 
«  beatitudes  of  eternity.'  " 

'^  Who  can  read  this  passage  without  feeling  his  heart  in  uni- 
son with  it  ?  It  cannot  be  read  without  inspiring  a  pleasing 
melancholy,  and  lifting  the  mind  beyond  the  low  contamthsetions 
.of  this  probationary  state,  ^  To  scenes  where  love  and  bliss 
,  immortal  reign/  "  .  •    •     • 

Mr.  Pinkaey's  official  commuDications  with  the 
British  govemment,  were  Supposed  by  some  per- 
sons in  this  country  to  be  deficient  in  that  firm- 
ness an^d  decided  tone  which  would  have  been 
becoming  an  American  minister  whilst,  remon- 
strating against  aggressions  the  most  injurious 
and  insulting.  But  his  communications  with  that 
government,  a^  to  their  manner,  were  dictated  by 
the  tenor  of  his  instructions,  which  w^re  of  the 
most  pacific  and  conciliatory  character.  His  con- 
duct in  this  respect  was  assailed  in  some  of  the 
public  prints  with  great,  and  as  he  felt,  tmmerited 
9everity.  In  the  mean  time,  the  compensatiop 
which  he  had  received  from  the  State  of  Mary- 
land for  his  services  in  the  busineitfs  of  the  bank 
stOQk,  together  with  the  money  he  had  saved  from 
the  professional  earnings  of  his  youthful  days, 
had  been  absorbed  in  the  expenses  iqcident  to 
the  education  of  his  children  in  a  for^gn  country, 
and  to  the  munificent  and  hospitable  style  of  liv- 
ing which  he  had  adopted  in  London,  as  be- 
Gomiitghis  pu]l)Iic  station,  and  necessary  to  re- 
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oiprooftfe  the  diirilities  he  n^e^eid  ff^  ottem. 
fie  alludes  to  these  painful  circumstances  in  a 
letter  to  Mr.  Madison,  dated  August  13th;  181^^1 
.of  whioh  the  following  Is  $ui  extrai^t :    ^  .. 

^  Beibre  I  coDclade  this  letceir,  I  beg  4eave  tg  m^itdon  a  suJsv 
jeet  m  which  I  have  a  personal  interest*  I  am  totd,  and,  fn^eedy 
have  partly  seen,  that  I  aim  assailed  with  great  afiritnoiiy  and  p^ 
severance  m  some  of  the  '^mMcaii  newspapers,  II  1^  possible 
Aat  iiici^as^g.  dameur ,  thougb  it  cm  ^iVa  iiie.tto  tiott'cecn,  intfy 
mj^ce  M  convenient  that  J  ^oifid  he  reqirlled ;  aad  it  'Cestakily 
will  not 'be  worth  while  to  makk  a  p6iiit  of  jLfiepldg  mtf  here,  fw 
any  timey  however  thoHy  tf  iiiaiiy  pef%9Qs  in  Ameriea  diesire  tbt 
it  should  t^  ^otherwise.  I  can  scarcely  be  as  usefol  to  our  cow^ 
try  .under  ^uch  circttu^faacesaa  I  ought  to  be,  uidl  bav^Teairy 
no  wish  to  t^pttnueibr  anir  purpose  looking  to  m^,  qw^  advan- 
tage. If  I.  consulted  n^-  penkMial  iniarast  mevely^  I  sheoid  ^- 
te^y  have  entrefit^il  yoyr  .perqiit^i^d  |o  tttwm^  Thd  ^S^c^-* 
^n  between  my  uimvp^lalile'  ^efxpeam^  js^  sy  saiarf  ^  jm  rniii*^ 
ed  me.  in^  a  pecunhiry  sense*  1  he  ptime  of  4iy  life >  pttsring^ 
away  In  barren  toil,  anci  anxiety^  aod,  white  I  am^^sacrificiog  itiy^ 
self  and  my  family  in  the  public  a^rvlce  alipoad,  ill  'dj^ios^'ar- 
jnOy  people aiCe  sa^ficiQg  my  reputation^  hQtm*  My  afiec- 
•ll^onate  attachmeut  tv  youD^d  no^  b^  mentioned.  If  its  since- 
rity is  pot  already  tnanifest,  twi  only  can  Mtkeit  so^  and  to 
Aat  I  appeal.  Bi«t , by  seeking  to  refnain  ia  0fllc«  aiider  you^ 
against  the  opinion  ^f  dum^  'wjbdse  Femoiistraiiees  will  at  beaM'biei 
bud  and  troublesome^  if  ^ey  ai^i  not  reasopaUe  and  just^'  I 
.ahooild  diow  a  want,  (^  aU  cOn^t9  for  your  dttracster  ahd  quiet 
I  do  nft„,fie^k  itUher^jB- .  On  thbyo^H^itwy  I  pray  you  -m^at 
earnestly  to  recatf  me  tmrnediatety  (ti|a  m^mtler  of  it  wauld^  I  9m 
^nre,  be  kik)d)  if  yon  find  il  }n  any 'Way  ejtpadi^At  to  dd  so,  Ife- 
Heve  ine  I  shall  go  back  tf>  ray  pfofessioll  wi«h  a  oheerfei  heart, 
mid  With  a  rseoHection  of  your  tmvaFyingicihdaess  wliich  tiotbibg 
can  ever  i1l^>atr.  I  shoalitv  hidee^y'iook  fqrwarcl  to  retirement 
from  official  Station  with  the*  deepest  soyrrow;  if  I  a«|>pog^d.tli^t 
in  p«drtii)j|(  with  me  aa  a^^wtfer;  ypo^  wer^io  pan  with  tee  aho 
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Mj»  M^d*  BW  tfe^^frmd  w'Ai.  remain — ^aor  for  a  vetton  «Nfy^ 
bvt  always^-and  be  assared  that,  th<)ugh  you  will  have  many, 
abler  friends^  you  can  have  none  upon  whose  truth  and  zeal  you 
May  more  confidently  pety.  In  a  word^  I  do  not  at  this  moment 
tequen  my  rec^ll^  but  T  shaft  receive  it  without  regret,-  if  youy " 
wililt  better  means  of  judgiog'than  I  can  have,  should  |hink  it  ad* 
visable.  That  I  should  reniain  hei*e  much  longer  is  hardly  pas- 
sive if  but  I  flatter  myself  that  in  forbearing  at  present  to  ask 
your  consetlttro  inj  return,  I  do  not  lose  sight  of  the  public  good. 
•^  'l^rs  is  u  very  hmg  imter  and  foH  of  ^otism^ — but  it  trill 
h«ir£:a&  indulgent  ceader^^aad  will  l.koow,  beexeaaed."  * 

'-  In  aur  anawer  to  this  letter,  dated  October  SOtfa^ 
1^10,  Mr*  Madidoa  says : 

<^  The  pi^rsonal  sensibitities  which  your  letter  expresses,  we. far 
grealar  than  I  ean  have  merited  by  manifescations  of*  esteem  and 
confidence  wbich^Hyouldliave  been  unjust  t5  withhold.     As  a 
pf4|of  ,mf  your  partiality ,  they  bught  not  on  that  aceeunt  to  ex-  • 
die  less  ji>f  a  retnm.     A^lktle  dught  yonr  readiness  to  retire 
from  ypur  station,  from  the  honourable  motives  whith  gov«rit 
ypii)  to  be  viewed  in  any  other  tight  than  as  a  proof  of  the  va-- 
haa.  Wh^ch  toaches  ^rif  to  your  ^alifieations  and  services.     It 
is  .not  to  be  denied  that  a  good  deal  of  dissactsfaciion  has  issued* 
through  the  press .  against  some  of  your  intercourse  with  the 
Btitish.  government     But  this  codd  have  -the  less  influence  on. 
the  Exeotttive  mind,  as  the  dissatisfactiun,  wlifre  not  ihe  mere  in- 
d)Djgence  of  tiabitiial  censurej  is  evidently  the  resuh  of  an  honest 
miVoncepttdn  of  some  ihingSy*  and  an  ignorance  ot  others,  neJ^- 
ther  of  which  caiif>e  lasting. .  I  have  ho  doubt  tifat  if  your  sen* 
toems  and  conduct  cyold  be  seen  dirtrngh  media  npr  i»efore  the 
public,  ^  very :dh9f(:retttii^ie,waald  have  been  he«i^ ;  and  as  little^ 
that  the  eiAibitimis  itkely-  4o  grow  out  of  the  <|uestfDns  and  dis^ 
cussianstn  ^rhith  you  af«  at  present  engaged,  wil)  more  than  r^ 
store  the  ground  taken  from  y<^u.'^ 

/.During  hi^  'riBsidedee  ap   minister  in   Great 
Bfttaan,  Mr^^  Pui]uiey'aattetttt6ii;w,a0^  amoi^g  other 
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jgfbject^,  liir^cted  to  A^  magntfieent  sceae  of 
public  iadustry  which  that  country  dii^plays^  He 
perceived  that  her  manufacturing  establishments 
>  were  one  of  the  main  spiing^  of  h^r  wealth,  a^d 
power,  and  witnessed  with  f>lea8ure  thfe  rapid,  pro- 
gress of  those  agricultural  improvements  which 
have  contributed  so  much  to.  th^  opulei^ce  and 
jembellishment  of  the  island./  He  was  anxiQM 
ihat  his  oa^n  country  s^otfld  pfirticipiate  in  the 
'bene^fit»  derived  from  the  advancement  of  these 
important  tirts.  In  a' letter  to  Mr.  Madison^ 
dated  August,  1809,  he  says  :   ' 

<'  As  we  are  turning  our  attendoa  to  wocd,  I'bave  added  a  tract 
lately  puUished  bere,  on  the  Merino  and  Anglo-Merino  sheep, 
.which  may  he  of  use*     I  trust- that  We.  dhaU  Contini^e  to  cdti- 
vate  aocb  nninufactures  ds  4uit  our  cirtuiimances.    Cottdns  now,  " 
and  wooilens  hereafter,  must  cpntijHie  to  iSouflsh  among  us.''     ' 

Among  other  occasions  of  a  similar  character, 
he  was  present  at  the  cc^ttle  show  of  that  distin- 
guished patron  of  agriculture,  Lord  Somerville, , 
in  the  spring  of  18lO.  After  the  business  of  the. 
dlay,  a  very  large  campany  dat  down  to  a  pubUci 
dinner,  Lord  Som^rville  in  the  .chair:  The  pre- 
miums having  been  distributed^  hk  lordship,, 
among. other  toasts,  gave— :  ,    . 

'Mr.  Pinknej,  the  American  Minister;  and  may  harmo'ny 
^  always  prevail  with  those  who-spealL  tf^e  save  language.^. 

WUch  i^aa  received  with  enthusiastic  applause 
by  the  company;  '  ^''     -     *        . 
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.  Bfr.  ^n\u^y^  in  r^tfur^iug  thanks  Anrtl^  mark 
of  re;&pect  to  himself,  and  to  the  country  he  re- 
presented,  desired  his  Lordship  and  the  company 
to  bse  persvaded  that  he  was  very  grateful  for.  the 
lioexpfeoted  lioliod  wbieh  they  had  been  so  good 
,^3.tot^kc  of  the  United  States  and  their  minister. 

•  ■  *^  I  thank  you,"  said  he,  "  in  the  first  place,  for  my  country, 
^d  I  hope  I  shall  not  be  thought  very  presumptuous,  if  kd,  o^ 
€ven  misled,  by  mj>bhe9,to  conclude  that  perBomd  kindness 
may  have  had  some  little  share  in  promptliig  your  conduct  on 
this  occasion,  I  venture  to  thaok  y^u  for  myself.  I  trusty  my 
l»ord,  it  is  scarcely  necessary  for  me  to  say  how  ^ncerely  I  joia 
iiy  the  wi$h  which  has  been  so  w«il  received  fay  the  noblemen 
and  gentlemen  here  present,  that  there  may  i>e  perpetual  good 
understanding  1)elween  Great  Britain  and  the 'United  States. 
An  American  iMinister  lias,  in  truth,  no  merit  in  anxiously  desii*- 
ih'g  cordial  friendship  with  this  connthy  on  terms  consistent  wiib 
tfie  hodour  of  his  own ;  and  your  lordship  will  allow  me  to  re- 
joice that  thejre  do  exist  on'  both  sides  the  most  powerful  and 
obvious  inducements  to  cultivate  such  friendship.  We  ^need  Hot 
trouble  oui^lves  to  inquire  whether  it  be  true,  as  some  poli- 
ticians have^iretended,  that  tnieresC  is  the  only  tie  of  stiflStient 
strength  to  hold  independent*  nations  togetheir  as  iHends,  for  we 
are  fortunately  bound  in'aniity  by  all  sorts  of  ties^  whi<ih  I  fer- 

•  vently  hope  we  shaH  not,  even  if  it  were  possible  that  we  shoiM 
be  so  disposed,  be  strong  enough  to  break.  No  reflecting  and 
im^pirtial  man  can  din^bt,  thai  tb^  true  interests  of  Great  Britain 
and  America  are  compatible  in  alt  cases,  the  same  in  most.  A 
liberal  and  cctmprehensive  view  of  these  can  lead  to  no  other 

,  conclusion '  than  that  they  are  calculated  to  cherish  -and  uivigo- 
irate  each  other.  But  a  sense  of  this  ^compatibility  and  identity 
of  interests,  efibctual  as  it  ought  to  be  in  commonicattng  a  cha- 
racter of  steady  Mendship  t<^  oulr-rel^ions,  is  not  the  only  pledge 
of  harmony  between  us;  for  a^thou^and  kindly  influences,  with 
which  calculation  has  no  concern,  combine  to  form  an  auxiliary 
pledge,  little  inferh>r  «n  strepgfh,  $  should  *hppe>-  sifd  l^r  iiapetitfr 
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befmOTy  1 94  mpe/to  the  qj^er.  .TlletiE  ,i|k]fti^iicM^  my 
tordy  it  would  be  a  ple^iog,  and  perhaps  not  unprofitable,  task 
to  review  in  detail^  and  by  reviewing,  to  give  them  freshnes^ 
and  angmented  activity ,  for  the  noble  and  salutary  purposes  df 
peace  and  kindness  But  I  have  alrt*ady  trespiuaed  tp6  long  op 
your  indtiigence,  if,  indeed,  I  have  n6t  trespSHued  upotf  tJbiat  dift 
cretion  which  so  emphatically  becomes^  my  situation.  I .  beg 
t!^ve*  to  drink  the  health  ©ryour  lordship^  &c."      . .  , 

,  tn  tho  following  letter  to  Mr,  Ma4ison,  Mr. 
jPinkney  solicited  hia  recall  with  more  earneist- 
iiess  than  hp  liad  hitherto  done.  The  motives 
•which  iiidaced  him  tx)  decline  remaining  any 
longer  in  the  public  station  which  he  had  oecu- 
pied,  are  fully  explained  in  this  letter, 

'^LoNJK>N,  iViw,  24,  18i0» 

•«  Dear'  Sxn, — I  send  by  tfai^  apportunitj^  to  the  Secretary  of 
State,  a  letter,  entreating  your  pefn^^on.  to  return  to. America. 
.1  have  not  thought  it  necessary  to  mention  in  that  letter,  my 
9iotives  for  this  apparently  abrupt  request;  but  ^ou  w.Ul>  I  adi. 
6ure,  be  at  no  loss  to  conjecture  them. 

,  ^I  ask^  your  leave  ti^lAi«  £»ii€(  to  close  my  mission  here^  be- 
•oanse  I  find  it  impossible  to  renlfufik  L  took  the  liberty  to 
suggest  to  you  in  my  letter,  by  Afr.  EUis,  fh^t  I  was -not  unwilling, 
though!  Imd  nodesire^tp  contkMie.a.litttp  longeir;  bpt^  upon  a 
recent  inspection  of  my  private  affairs,  it  appears  ibat  my  pec,u- 
niary  means  are  more  completely  exhausted  than  I  had  ^uppos<ed, 
and  that  to  be  honest  I  moMi  hasten*  home.  . 

'^The  compensation  (as  U  is  oddlj(.,call^)  allotted  by  tlie 
Government  to  .the  mainleiiaiice  of  itii  R^resentatives  abroad  is 
.a  pittance^, which  no  econofny,  however,  rigidy  or  even  mean,  can 
jTendep  adequate.  It  never,  was  adequate  (  should  think  ;  but  it 
Is  How  (especiaUj  in  liohdoi^)  for  shott.^'that  just  tndempHy 
ibr  xaiByoidatie  expeme»  .vtu^  t?ftrf  g^fetjument,  no  m»tt^ 
.in^tits  loi^i^vojf^s  tq  its  8m»|at^.   / 
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^  I  htve-  ni  iSfct  Been  a  cofMUnt  and  pro^temi^  foa^r^  ahd  at 
length  am  incapable  of  supplying  the  deficiencies  of  the  public 
allowance.  Those  deficiencies  have- been  hitherto  supplied  b; . 
the  sacrifice  of  n^  own  capital  in  America,  or  by  my  credit, 
already  pushed  as  far  as  the  remnant  of  that  capital  will  justify, 
,itid  1  /ear  Somewhat  farther.  I  cannot^  as  an  honoutable  nian, 
.  with  my  eyes  open  to  |hy  situation,  push  it  farther,  ajid  of  course 
I  mast  iretke.  I  do  not  mean  to  exaggerate  the  amount  of  my 
capitd  thus  dissipated  in  a  thankless  office.  It  was  not  very 
large — it' could  f%ai  be.so^  1  have  spent  too  ikiack  of  mylUe 
(bow  &ttbfuUy  none  <riU  hfttre  the  iiqustice  td^  questiott)  in  4ke 
public  service,  to  admit  of  that.  But  sath  as  it  was^  it  had  its 
value  as  a  stake^  ia  case  of  aj^eidents,  for  thosjS  about  me^  anil 
belqg  now  gone,  cani>ot  here&i^er  eke  out  a  scanty  salarf.  It.  10 
superfluoiis  to  say  thai  I  have  no  other  resomH^. 

'<  This  is  the  consideration  which  has  urged  me  to  write  for 
my  r^all  at  this  moment, 

'  ^^  There  are.  others,  however^  which  ought,  perhaps,  tp  ha^c 
|>roduced  the  same  effect  at  even  an  earlier  period,  and  wouli 
have  produced  it,  if  I  had  followed  my  own  inclinations,  rather 
than  a  sense  of  doty^to  you,  and  to  the  people.  Some  pf  thes^ 
considerations  respect  myself  individually,  and  need  not  be 
named ;  for  they  are  nothing  ip  comparison  with  those  which 
look  to  my  family. '  Its  claims  to  my  exertions  for  its  benefit  Iq 
my  profession  have  been  too  long  neglected.  Age  is  stealii^ 
fast  upon, me,  and  I  shall*  so6n  have  lost  the  power  of  retri^ng 
Ihe  time  which  has  been  wjMted  in  ^deavours  (fruitless  it  would 
seem^  to.  deserve  well  of  my- country.  Every  day  will,  as  it 
passes,'  make  it  more  diffitiilt  to  presume  die  habits  which  I  have 
twice  improvidently. abandoned.  At  present,  I  feel  no  want  of 
cheerful  resolution  to  seek  them  Bgam  as  old  friends  which  I 
ought  never  to  have  quitted,  aod  no  want  of  confidence  that  they 
will  not  disown  me.  *  How  long  that  resolution,  if  not  acted 
upon,  may  last,  or  thai  confidence  may  itand  up  in  the  decline 
of  life,  I  cannot.knoiv  ^nd  will  not  try^  ' 
*  .  "  I  trust  it  is  not-.,  necessary  fir  me  to  say  how  much  your 
kindness,  and  tlid(  of  j|roor  preci^esflQiy  h^  contlributed  to  'subdue 
the  anxieties  of  |ii;^^situaliQii^  ^d  fo  ma^e  me  foiseuhfft  J[  pttgipe 
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to  \^v^  a  ppsty  at  once  so  perildos  and  costly,,  to  ricbdr  and  toe . 
abler  bauds.     Those  who  know  me  will  bi-Heve  ibat  my  heart  is 
-  deeply  sensible  of  that  kindness^  and^hat  nay  memory  will  ppre- 
serve  a  faitbfal  record  of  it  while  it  c^n  preserve  a  trace  of  any 
thing.  /    '  ' 

'^.i  am  in  danger  of  making  this  a  long  letter.  .1  wil)  ofity 
94^  to  it^  thetefore,  that  I  shall  prepare  myself  (in  the  expecta- 
tion of-  receiving  jonr  permission)  to  return  to  the  United  State^i  ■ 
as  lOolL  as  tbe^  ^ason  will  allow  me  )o  do*  so  with  cohv^nieiice 
to/roy:lamtfy  ^  and  that,  if  my  duty  should^  in  any  view  of  it^  ' 
reqture  amons  prompt  depaititre/I  shall  not  hesitate  to  act  as 
it  requires,"    '      •  . 


'  Mr.  Pipkney  continued  still  to  press  ispoD  the 
British  government- the  coiuplaiiits  of  this ^ouH'^ 
tcy,  until  finding  that  no  attentien  was  likety  tcr 
be  p^  to  his  remonstrances,  he  ctemanded  an. 
wdience  of  leave  in  pursuance  qlf  tire  President's 
instructions      On  the  la^t- of  Februaiyi  1811,  he 
had  hia  audienise  of  leave  at-  Carlton  HoMe,  and 
4iUted  vt6  the  Prino^  Regeift^llie  grounds  Upon 
which  it  had  becoit^  his  duty  to  ta^,  hifirkave, 
and  expressed  his  regret  that  his  efforts  to  set  ta' 
rights  the  embarrassed  and  disjoinied  relations 
of  the  two  countries  ^ad  wholly  failed^  apd  that . 
he  eaw  no  reason  to.  expect  that  the  great  work 
of  reconciliation  was  likely  to  be  accomplished 
through  any  other  age^ncy^j^ 

He  soon  after  embarked  for  the  United  Btates 
itt  the.  frigate  Essnx,  and  arrived  at'Anna^oli^  in  ^ 
June,  1811:    'On  hia  qLrrital  in  this,  counuy.  Iw 
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immediatefy  restimefd  tfie  labours  of  Us  profes- 
ftion  with  his  accustomed  alacrity  and  ardour. 

In  Siop|:embery  1811,  be  was  elected  a  member 
'of  the  Senate  of  the  state  of  Maryland. 

In  the  following^  December,.  Mr.  Madison  tea* 
dered  him  the  appointment  of  Attorney  General 
of  the  .United  States,  which  be  aecepted  in  the 
following  letter :  .  ,      .  . 

"  ^KNAPOLis;  Dec.  17,  iSl  i.  • 
<^  Dear  Sib^-^  had  the  honour  to  receive,  late  hui  night,  ^ 
letter  which  you  were  so  good  as  to  vtite  to  me  on  0ie  }2|hy 
and  .at  the  same  tSoie  my  Commi^ion  as  Attorney  General  ^f 
the  United  States.'  I  shall  not  delay  a  Aioitaent  iti  repaniiig  In 
W9shmpH»nj.Bfttir  a  few  impartunate  eagagemems  here  ha^e 
been  satisfied  ;  and  I  hope  to  set  out  in  a  few  •days. 

^<  Permit  me  to  thaok  ypu  again  for  the  great  kindness  and 

delicacy  with  which  this  appointment  has  been  tendef-ed  to  me^ 

"and  to  assure  you  that  if  f  should  fail  to  justify  your  choice  by 

an  able  discharge  of  my  official  dilfies,  I  shall  at  least  prove  tkm 

I  know  bdvr  to  iiacharge  the  liu^es  of  gratitude  and  friendsbij^r 


In   a  subsequent  tetter  to  Mt.  Madison,  lie 
says:  '  '    .*       "^    *  • 

^<  I  have  received  a  letter  from'  Mr.  Dallas,  from  wrhich  it 
appears  that  he  han  not  been  ajiplied  to  by  Mr.  Gallatin  to  assist 
in  the  cases  hi  the  Supreme  Court,  in  which  it  was  thought  his 
aid  would  be  adVisable ;  and  fbnher,  that  he  would  be  willing  to 
assist,  if  applied  to.  Although  f  riiaD  be  perfecdy  prepared  to 
argue  one  of  them,  (the  case  of  the  French  national  vessel,)  il 
will  be  a  great  gratificatioti  to  me  to  have  him  for  an  assistant  io 
both.  I  take  the  liberty  to  submit  it  to  your -consideration  whe- 
ther an  early  -  application  to  him  would  not  be  weH,  if  it  ift 
«ltatendedtojetiiiiibim  AtdL  ..  .. '  t     ' 
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'  ^^  I  find  an  imiueose  mass  of  btusiness  In  the  Supreme  Court  in 
which  the  government  is  concerned ;  but  I  hope  to  get  through 
sWith  it  at  the  ensuing  term.  The  Committee  of  Claims  has 
refinred  Beaumarchais'  case  to  me  upon  the  law  of  it  It  per- 
plexeai  me  exceedingly;  for  in, strict  law  the  discount  cannot 
well  be  maintained,  aiHi  yet  in  all  righteousness  it  ought  to  bo 
insisted  on — at  least  there  seems  to*  be  the  strongest  probability 
that  it  ought.*' 

The  case  of  the  French  national  vessel  referred 
to  in  the  above  letter,  involved  a  very  interesting 
question  of  international  law.  The  Exchange 
was  originally  a  merchant  ship,  belonging  to  citi* 
zena  of  thia  country »  which  had  been  seized  by 
the  Emperor  Napoleon  under  his  decree  issued  at 
Rambouiil^t,  arared  and  conmiissioDed  in  his 
servioe,  and  sent  to  carry  despatches  to  the  East 
Iildies.  In  the  course  of  hor  voyage,  she  touched 
at  the  port  of  Philadelphia,  hping  in  distress,  and 
our  waters  being  at  that  time  open  to  the  ships  of 
war  of  .all  the  belligerent  powers.  She  was  there 
proceeded  agiunst  by  the  original  American  own- 
ers, who  reclaimed  their  property  in  the  ordinary 
-coursfe  of  justice,  and  the  cause  Was  ^  finally 
brought  before  the  S^upreme  Court ;  the  French 
Minister  having  insisted  in  his  correspondence 
with  our  government  th^  the  J4*atice  and  legality 
of  the  original  seizure  was  a  question  of  state  to 
be  settled  by  diplomatic  ncigociation  between 
France  and  the  Unit^fd  States  ^  and  that  it  could 
not  be  determined  by. the  ordinary  tri|junals.o/ 
justice,  espeeiaUy  as  the  veaa^l  hi^d  entered. a  port 

15  \     .  . 
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of  this  country  Under  the  general  permission  to 
the  public  ships  of  foreign  nations.  The  same 
principle  of  exemption  ifVom  judicial  cognizance, 
for  the  vessel  thus. entering  oui*  waters;  was  also 
maintained  by  Mr.  Pinkney,  as  Attorney  General, 
with  {i  force  of  argument  and  eloquence,  and  an 
extent  of  learning,  which  raised  him  at  once  in 
the  public  estimation,  to  the  head  of  the  Ameri- 
can bar. 

He  reasoned  to  show  that  whet'e  wrongs  are  in- 
flicted by  one  nation-  upon  another,  in  tempestu- 
ous times,  they  coUld  not  be  redressed  by  judi- 
cature ;  that  where  the  private  property  of  a  c^- 
zen  had  been  ever  so  unjustly  confiscated  in  the 
tribunals  of  a  foreign  state,  a  regular  judicial  oon- 
damnation  closes  the  judicial  eye  upon  the  enor- 
mity of  the  original  seizure  ;  and  still  less  eo|ild 
the  courts  of  justice  interfere  where  the  sovereign 
rights  of  a  foreign  pHnce  had  intervened;  He 
compared  the  case  in  judgment  to  the  analo- 
gous exemption  (under  the  law  of  nations)  froib 
the  local  jurisdiction  of  the  country^  of  the  per- 
son of  the  $overeign,  ofhis  ministers,  br  his 
fleets  and  armies,  coming  into  the  territory  of 
another  state,  by  its  permission,  express  or  im- 
plied. He  insisted  upon  the  equality  of  sove-^ 
'  reigns,  and  that  they  could  not  submit  their  rigbte 
to  the  decision  of  another  sovereign,  or  his  courts 
of  justice;  but  that  the'  mutually  conflicting 
claims  of  indepetideot  .states  tnust  be  adjusted 
by  diplomatic  negociati^n,  or  n^riafals  and  waur; 
that  tno  reprizals  had  been  authorized  by  our 
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governmeRt  in  the  present  instalfice,  and  that.the 
general  provisions  of  the  kws  descriptive  of  the 
ordinary  jnfttidiQtion  of  the  iiational  courts  to  re- 
press private  wvod^0,  ought ^not  to,  he  so  interpret- 
ed as  to  give  them  Qognizcgdce  of  a  ease  in  which 
the  sovereign* ponver  of  the  iia.tioti.^ad»  hy  imphr 
cation,  consented  to  waiyei  io  jurisdiction*  These 
topies  pf  ^rgunieoti  which  were  mafle  the  grounds 
pf  the  decision  pronouBced  by  ike  court,  he  am- 
plified and  illtifltraied  by  ^  Vjariety  of  considera^ 
tioas^ -df nwn  .from  tbe.  ippotency  oC  the  judicial 
power  toeiilar^e  it»  ^eoiaions  in.  such  cases; 
'firou  "^e  expkuHve  :eojnp«ten£e  of  tl^e  sovereign 
power  of  the .  nation  adeqpialely  to  avpige  wrongs 
eammitted  by  a  fer^iga  mvtveigj^^and  to  deier- 
taiiie  wh^n  k  shall  assect^  aqd  whej^  it  may  corn- 
pramite  its  extreme /cigh^.;.fi^m  (J^o  nature  of 
the  quMtiaas  :groWiiig  opt  of  such  traiisactidi]is, 
as  b^ng  xaliher  queaticMis  0f  st^e  policy  than  of 
jaarispnidencey  of  ^plpmatiic  than  of  foreiisic  dis- 
e«au9ioB>    .-^      ,  ,  .. 


It  was  a  rash  assertion  of  an  illustrious  w^itef, 
that  there  are  no  discoveries  to' be  made  in  nib- 
rM'science  and  in  the  principles  of  government. 
To  say  nothing  of  other  improvements  which  the 
present  age  has  witnessed,  mankind  are  indebted 
to  America  for  the  discovery  and  practrcal  ap- 
plication of  a  federative  scheme  of  gov'erfimeiit, 
which  combined  witk  the  representative  systeiki^ 
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and  avoiding  the  Inherent  defects  of  all  preceding 
confederacies,  it  is  c^nsolfUory  to  believe,  may 
yet  difibse  the  blessings,  of  liberty  over  the  civi-    . 
li^ed  world^  and  by  Ae  estabUBbment  of  a  new 
and  more  perfect  etocial  ordef,  promote  the  hap- 
piness of  the  kaman  race  mor^  thatif  any  other  in- 
vention of  raodera  timesr    The  organization  of 
the  judidial  power'is  one  of  the  most  curious  and 
liicely  adapted  parts  of  this  admirable  scheme  of 
government.     Us  highest  lEifipellate   tribunal  is 
invested  with  an  jmposnig  combination  of  autho- 
nties.     Besides  its  extensi^^  powow«ik  an  ordi- 
nary court  i>f  justice, -it' adfftinitfters  the  ia^'of 
nations  Co  ^or  otvtf  citi«end  and  to  foreigners; 
snd  determineat,  in^the  ladt  resort,  c^ei^r  ijuestioA 
(capable  of  a  judicial  deterniinalioii-)  arising  xi»- 
def  our  municipid  coitstttuti&ii,  including  the  co«t 
9ictrng  pretensions  df  thfe  state  and  natiirafel  sovei)^ 
reigntiee:    It  is  before  **ihi8  more  than  Amphfo^ 
tyoniccouncH,"  that  the"  American  lawyer  is  tatted 
to  plead,  not  merely  for  tbe  private  r^bts  of  his 
fellow-citizens,  but  for  their  coiMtitiltional  prtvi- 
leges,  and  to  discuss  tlie  conflicting  pretensions 
of .  tbe2»Q  sov^ereignties.    Generally  speaking,   the 
practice,  of  the  bar'in  this  country  is  not  confined 
to  particular  courts,.    Our  lawyers  not  being  re-  . 
ijltricted  t0  any  pectrii»r  department  of  the  pro- 
.^psLon,  their  technical  learning  is  usually  of  a 
ijaore  liberal  and  fexpan^ive  c^ast  than  in  thetjoun-v 
try  from  whence  we  have  deriVied  our  le^al  ini§ti- 
iHitioft^*    Thmr  professional  hlabitsr  and  studies 
do  wot  unfit  them  jit  ftny  degree  for  the  perform- 
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ance  of  the  higher  and  more  important  functioim 
of  statesmen  and  legislators.  There  can  be  nd 
doubt  that  in  England,  greater  skill  and  nicety  of 
execution  are  acquired  by  the  niinttte  subdivision 
of  labour  which  the  stale  .of  the  profedtaion  and 
the  condition  of  isoaiety  have  produced*  HHenc6 
we  find  there  more  perfect  matters  of  the  science 
of  equity,  of  special  pleading,  orof  ibe  civil  and 
canon-laws  asth%are  administered  in  the  Ad^ 
fiiiraliy  and  Consistorial  courts.  But  the  peculiar 
circumstances  and  condition  of  &is  <^ountry  have 
roused  the  latent'  facuUtes  of  the  -  people,  and  V 
givett  a  greater  fl^SLibilify  and  variety  to  the  talepQs 
of  its^  jpubKc  men  ;  whilst  they  have  enabled  ouy 
meert  eminent  Tawyers,  when  calfed  unto  the  pub- 
lic service^  to  perfornr  all  the  offices  of  peace  and 
war  with 'as  mtich  db^iiity  and  sucbess  as.  in  those 
coHntries  where  yo«th  are  prepared  for  the  duties 
of  pul^  Kf6  by  a  peculiar  system  of  education 
exdttsively  adapted  to  that  purpose*  They  hc^ve 
Uberabz^'  their  nihds  by  the  study  of  geaer^ 
jcrriBprodenee ;  atid  when  remdved  frotn  the  b^r 
iatothe  cabinet  orisienate,  hAve#  generally,  been 
<<mnd  to  sustain  the  reputation  which  they  had  ac- 
quired in^a  more  limited  .walk«  The  infancy  of 
the  country^  and  the  perfect  freedom,  of  its  poli- 
(Qcal  institutions,  haif«  contributed  to  this  result. 
Society  is  not  broken  into  those  mairked  distinc- 
tions and.  gradatioiis  ;df  raok  and  occupatiop, 
which  demaiid  a  correspondeiit  separation  of  mere 
professional  employments^  ;0'om  those  connected 
with  the  busing  of  the  state;   whilst^'^t  the 


Digitized  by 


Gt)QgIe 


C  114  ] 

game  time;  the  l^^ir;  asf  in  tbe  aacieot  republics, 
k  the  prmcipal  aineMe  to  public  honours' and 
employments*  '*  These. cireumstances,  combined 
witli  the  singular  nature' df  the  jurisdiotion  of 
tfie  Supreme  Court  as  administering  the  Politi- 
cal Lawy  have  advanced  the  sqiemto  of  juris- 
prudence in  the  United  States  far  beyond  tbe 
general  condition  of  literature^  iind  hav®  raised 
the  legal  profession  to  ablgh>^rNllnk  in  public  eatftr 
.  mation  than  it  enjoys  in  any/other  nation.  t 

At  the  same  session  of  the  court,  when  the  c^ise 
of  the  Exohange  w^aa-  discussed,  the  :mucli  iigi- 
tkted  question  whether  the  United"  States,  ec«h 
stdered  as  a  federal  governinent^  have  an  iMwrit- 
ten  or  common  law,  which  may  be  administered 
in  tbe  courts  of  the  Union,  in*  criiniiiarl  and  otheir 
cases,  in  tbe  absence  of  any  statQtory  proyisiooy 
arose  in  the  case  of'  an  iodietoneot  for  a  libeLoa 
the    President  arid  Gengress.    Thie    Attorn^- 
General  (Mr.  Pinkney)  and  tbe  counsel  for.  ^he 
defendant  both  declined  arguing  the  qnestloi^  for 
some  i*eason  which  does  not  is^ipear.^    B<it  I  a«i 
told  that  Mr.  Pinkney  had  formed,  and  frequently 
expressed,  a  very  def^ided  opinion  that  the  oduHs 
of  the  Union  possessed  a  common  law  jurisdic^ 
tiori  ;  though  I  have  not  been^able  to  learn  what 
were  the  grounds  of  this  opinion^  or  the  limita- 
tions he  would  have  admitted  to  the  views  whieb 
are  attributed  to  ^imi     The.couit  pronounced  itf 
judgment  for  the  defendant,  a  majority  of  the 
judges  present  being  of  th^  opinion  that  it  bad 
not  jurisdiction  of  the  case«    But  it  seems  that 
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the  queailoB  is  not  yet  coBSuiei^d  as  at  n^^  the 
court  havings  in  k  subsequent  ea9e>  which  caioe 
on  for  heariiig.  in  1.816,  expressed  a  willingness  to 
listen  to  an  argumelit  i^n*  tt^  notwithstandurg 
the  former  deeisicm.  *    i  ., 

The  whole  subject  has  been  recently  (liseQs8e4f 
in  a  very  able  Mid  elegant  woi^k,  by  Mr.;  Dfipan- 
^eau^  fie  considers  that  these  woirid  ha^e  been 
little  dii&cillty  in  solving  the  problem,  if  in  stating 
it,  the  ambiguow  terms  common  l^' jurisdicfiqn 
-iiad  not  been  used^  frhicfa  he  coneeives  Sire  sus^ 
eeptiUe  of  a  double  ioterprelation,  implying -in 
the  one  ^ense  a  jurisdiction  which  may'  be"^  law- 
fully assumed,  srnd  in  the  other  a  power  in  dir^t 
opposition  to  the  Ic^tter  and  spirit  of  the  nations) 
oonstkttiioii :  so  that  the  controversy  has  been  ta 
maintain  or  reject  altogether  ib\^  cQmfnon  tdjtc 
fUtHiMptiimim  every/  sense^  in  vviiich  the  terms 
•may  be  used,  whtlst  ,a  proper  distinctioii  would 
have  reconciled  all  ebnflioting  opinions  uppn  the 
49ubject.  In  England,  the  common  law  is  the 
soiree  of  jurisdiction  to  ail  the  courts.  In  this 
4M>untry,  it  is  no  longfer^  the  source  of  ]power  or 
iuruidiction,  but  the.meas^ox  instriunent  through 
which  it  isexercised.  The  common  law  is  a^^ 
tern  of  pirispmdence,  and  nothjing  inore-  From 
the  common  law,  considered  as  a  sou/rce  of  potuer, 
Tio  juVi^dictioa^can  erise  to  any  court  of  justice  in 
thr»  ceunfa^y^  state  or  pational ;  but  consiqered.  as 
a  means  for  the  exercis^^  of  po^er,  every  lawful 
jurisdiction  may  be  exercised  through  its  instru"* 
mentality,  and  by  its  proper  aj^pjication. 
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Hayuigrtjius  disaraied  the  oommon  Iftw  of  its 
.only  daagerooii  attribute,  what  he  calls  the  power 
-giving  capacity i  Mr,.  Duponceau  prpceeds  to 
argue  with  great  acuten'eM  mA  ttigoiiuitjr^  that 
cojisridered  as  a  system- of  jurispru^nce,  it  is  the 
IkatioiiaLlaw  of  the  Union,  m  well  us  that  of  the 
pai^cular  States. »  U  would  t^ewaoderiog  too  far 
from  the  subject  of  the  pr^eseat  .publication  to 
ei^ter  into  a^  critical  examinatioii  of  iiis  reason- 
ings; ^t  it'may  not  be  impfopar  to  remark  that 
^e^saxne  distinotion  seeiw  tp  Itaye  b^enheld  %fk 
view  hy  Mr.  Jps^ce  Stoiy  »i  Coolidg^s  case  * 
idthough  the  proposition  is  not  enunciated  in 
aMch  formal  tarnis,  or  so  elaborately  discuijsedi  as 
by  Mr.  puponceav,  ihe  nature  of  the  case  \mi^ 
iBuch  that  the  jurisdiction  might  more  properly  be 
i^onsidered  as  resting  upon  the  Admirahy  po^i^ers 
6f  the  Court,  ;than  upon  its  genai'al  common  law 
aatl^arity  to  punish  dances  agfi^inst.  the  United 
Stat-es; '  '  ' 


In  the  political  controverwes  which  gfew  out 
of  the  Declaration  of  War  with  Great  Britain  in 
181-2  Mr.  Pinkney  took  a  very  decided  and  zeay 
lous  part.  The  following  exttects  from  a  pam- 
phteit  written  by  him,  and  addressed  to  the  people, 
of  Maryland,  under  tbe  signature  trf  PuMius^  in 


€MMm»'4  iUforU,  Tol.  I.  p.  4IB9. 


.  \;*  Digitized  by  CjOOQ IC 


181 S,  will  show  his  views-and  feelings  upon  the 
momentous  question  which  then  agitated  the 
public  mind. 


^  But  it  is  impossible  that^  in  weighing  the  merits  of  a  caadl- 
date  for  a  seat  in  the  General  Assembly,  you  shoidd  be  occupied 
by  considerations  which  are  merely  local.  You  are  bound  to 
give  to  your  inquiries  a  wider  range.  You  neither  can,  nor 
ought,  to  shut  3'our  eyes  to  the  urgent  concerns  of  the  whole 
empire,  embarked  as  it  is  in  a  conflict  with  the  determiqed  foe 
of  every  nation  upon  earth  sufficiently  prosperous  to  be  envied. 
Maryland  is  at  all  times  an  interesting  and  conspicuous  mem- 
ber of  the  Union ;  but  hei;  relative  position  is  infinitely  more 
important  now  than  in  ordinary  seasons.  The  war  is  in  her 
waters,  and  it  is  waged  there  with  a  wantonness  of  brutality, 
which  will  not  suffer  the  energies  of  her  gallant  population  to 
sluml^r,  or  the  watchfulness  of  her  appointed  guardians  to  be 
inteimitted.  The  rights  for  which  the  nation  is  in  arms,  are  of 
h^h  import  to  her  as  a  commercial  section  of  the  Continent. 
They  cannot  be  surrendered  or  compromised  without  affecting 
every  vein  and  artery  of  her  system ;  and  if  the  towering  honour 
of  universal  America  should  be  ipade  to  bow  before  the  sword, 
or  should  be  betrayed  by  an  inglorious  peace,  where  will  the 
blow  be  felt  with  a  sensibility  more  exquisite  than  here  in  Ma-  ^ 
tyland? 

**  It  is  perfectly  true  that  our  State  government  has  not  the 
prerogative  of  peace  and  war  ;  but  it  is  just  as  true  that  it  can 
do  much  to  invigorate  or  enfeeble  the  national  arm  for  attack  or 
for  defence;  that  it  may  conspire  with  the  legislatures  of  other 
States  to  blast  the  best  hopes  of  peace,  by  embarrassing  or  insist- 
ing the  efforts  by  which  alone  •  durable  petite  can  be  achieved  j 
as  it  may  forward  pacific  negociatinn  by  contributing  to  teach 
the  enemy  that  we  who,  when  our  means  were  small,  and  our 
numbers  fewy  rose  as  one  man,  and  maintained  ourselves  victo- 
rious against  the  mere  theories  of  England,  with  all  the  terrors 
of  English  power  before  us,  are  not  now  prepared  to  crouch  to 
le^  than  the  same  power,  however  insolently  displayed,  and  to 
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reoeive  firom  it  in  perpetuity  an  infanious  yoke  of  pemieioos 
principles,  which  had  already  galled  us  until  we  could  bear  it  no 
longer. 

^*  That  the  war  with  England  is  irreproachably  jti^t^  no  man 
can  doubt  who  exercises  his  understanding  upon  the  questioi^. 

'Tt  is  known  to  the  whole  world,  that  when  it  was  declared,  the 
British  government  had  not  retracted  or  qualified  any  one  of 
those  maritime  claims  which  threatened,  (he  ruin  of  American 
commerce,  and  disparaged  American  sovereignly.     E^very  con- 

>  slmotive  blockade,  by  which  our  ordinary  communication  wldi 
European  or  other  marts  had  been  intercepted,  was  either  per* 
versely  maintained,  6r  made  to  five  plaoe  only  to  a  wider  and 
more  comprehensive  impediment.  The  right  of  impressment, 
in  its  most  odious  form,  continued  to  be  vindicated  in  argument 
and  enforced  In  practice.  The  rule  t>f  the  war  of  17^6,  against 
which  the  voice  of  all  America  was  lifted  up  in  1805,  was  still 
preserved,  and  had  only  become  inactive  because  the  colonies 
of  France  and  her  allies  had  fallen  before  the  naval  power  ol 
England.  The  Orders  in  Council  of  1807  and  1809,  which  in 
their  motive,  principle,  and  operation,  were  utterly  incompatible 
with  our  existence  as  a  commercial  people ;  which  retaliated  with 
tremendous  effect  upon  a  friend  the  impotent  irregulaaties  of  an 
enemy ;  which  established  upon,  the  seas  a  despotic  dominion, 
by  which  "power  and  right  were  confounded,  and  a  system  of 
m6nopbly  and  plunder  raised,  with  a  daring  eontempt  of  de- 

'  cf^cy,  upon  the  wreck  of  neutral  prosperity  and  public  law ;' 
which  even  attempted  to  exact  a  tribute,  under  the  name  of  ad 
impost,  from  the  merchants  of  this  independent  land,  for  per** 
mission  to  become  the  slaves  and  'instruments  of  that  abominable 
system ;  had  been  adhered  ta  (notwithstanding  the  acknowl- 
edged repeal  of  the  Berlin  and  Milan  decrees  in  regard  to  the 
United  States)  with  an  alarming  appearance  of  a  fixed  and  per- 
manent attachment  to  those  very  qualities,  which  fitted  them  for 
the  work  of  oppression,  and  filled  us  with  dismay.  Satisfaction, 
and  even  explanation,  had  been  either  steadily  denied,  or,  con- 
temptuously evaded.  Our  complaints  had  been  reiterated  till 
Wc  ourselves  blushed  to  hear  them,  and  till  the  insolence  with 
which  they  wjere  received  recalled  us  to  some  sense  of  dignity. 
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Hffitorj  does  not  fbraiih  an  example  of  such  patience  under  such 
an  accumolation  of  injuries  and  insults. 

*<  The  Orders  in  Council  were  indeed  provisionally  revoked  a 
few  days  kfter  the  declaration  of  war ;  in  such  a  manner,  how- 
ever, as  to  assert  their  lawfhiness,  and  to  make  provision  for. 
their  revival,  whenever  the  Bi^tish  government  should  think  it 
lo  say  that  they  ought  to  be  revived.  The  distresses  of  the 
ilpanufactiiring  and  other  classes  of  British  subjects  had,  at  last^ 
extorted  firbpa  a  bigotted  and  reluctant  cabinet  what  h^d  been 
obstinately  refused  to  the  demands  of  justice.  Bnt  the  lingering 
repeal,  inad<i)quafe  and  ungracious  as  it  was,  came  too  late,  l^he 
RMcon  had  been  passed,^* 

^*  ^  Nothing  is  more  to  be  esteemed  than  peace,'  (I  quote  the 
wisdom  of  Polybius,)  <  whkn  it  lkavss  us  in  possession  ow. 
'  oun  HONOUE  AND  RIGHTS ;  but  wlico  it  IS  joined  with  loss  of 
<  freedom,  or  with  infamy,  nothing  can  be  mdre  detestable  ai|d 
^  fatal.^  .1  speak  with  just  confidence,  when  I  say,  that  no  fede- 
ralist can  be  found  who  desires  with  more  sincerity  the  retuni 
of  peace  than  the  republican  government  by  which  tbe'war  ftns  ^ 
declared.  But  it  desires  such  a  peace  as  the  companion  and 
instructor  of  Scipio  has  praised — a  peace  consistent  with  odr 
rights  and  honour,  and  not  .the  deadly  tranquillity  which  may  be 
purchased  by  disgrace,  or  taken  in  barter  for  the  dean^t  and 
most  essential  claiins  of  our  trade  and  sovereignty.  I  appeal  to 
you  boldly  :  Are  you  prepared  to  purchase  a  mere  cessation  of 
arms  by  unqualified  submission  to  the  pretensions  of  England  ? 
Att  you  prepared  to  sanction  them  by  treaty  and  to  entail  them 
upon  your  posterity,,  with  the  inglorious  and  timid  hope  of  esca- 
ping the  wrath  of  those  whom  your  fathers  discomfited  and 
van(|liished  ?  Are  you  prepared,  for  the^sake  of  a  present  profit, 
which  the  circumst»ices  of  Europe  must  render  paltry  and^  pre- 
carioas,  to  cripple  the  strong  ^ing  of  American  commerce  for 
'  years  to  <^ome,  t6  tsike  firom  our  flag  its  national  effect  and  cha- 
racter, and  to  subject  our  vessels  on  the  high  seas,  and  the  brave 
men  who  navigate  them,  to  the  municipal  jurisdiction  of  Great 
Britain  ?  I  know  very  well  th^t  there  are  some  amongst  us  (I 
hope  they  are  but  few)  who  are  prepared  for  all  this  and  morf; ; 
who  pule  over  every  scratch  occasioned  by  the  war  asif  it  were 
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an  overwhelming  calamity,  and  are  only  sorry .  that  it  is  .ntiit 
worse  ;  who  would  skulk  out  of  a  contest  for  the  best  interests  of 
their  country  .to  save  a  shilling  or  gain  a  cent;  who,  having  in-, 
herited  the  wealth  of  their  ancestors  without  their  spirit,  Would 
receive  4aws  from  London  with  as  much  facility  as  woollens 
from  Yorkshire,  or  hardware  from  Sheffield.  .But  I  write  to  the 
great  body  of  the  people,  who  are  sound  and  virtuous,  and  worthy 
of  the  legacy  which  the  heroes  of  the  revplution  have  bequeathed 
thetn.  For  f&em,  I  undertake  to  answer,  that  the  only  peace 
which  tliey  can  be  made  to  endure,  is  that  wkic|i  may  twine 
Itself  round  the  honour  of  the  people,  and  with  its  heahhy  and 
abundant  foliage  give  shade  and  shelter  to  the  prosperity  of  the 
empire. 

'  ^  I  passed  rapidly  in  a  former  number  over  the  justifying 
causes  of  the  war.  But  you  must  permit  me  in  this  place,  and  . 
for  a  single  instant,  to  recur  to  one  of  them,  as  introductory  to  a 
consideration  which  you  will  do  well  to  lay  to  your  hearts  when 
you  are  assembled  at  tlie  polls.  The  foundation  upon  which  the 
claim  of  Great  Britain  reposes,  to  send  a  press-gang  on  board  of 
our  ships  upon  the  ocean,  as  if  they  were  the  docks  or  the  ale- 
houses of  Liverpool,  is  simply  th/e  right  of  the  crown,  as  it  is 
recognized  hy  her  laws,  to  the  services  of  every  subject  in  time 
of  war.  The  dipctrine  amounts  to  this,  that  a  man  born  within 
the  Britfsh  dominions  is,  in  a  qualified  sense,  the  property  of  the 
governmei^t,  in  virtue  of  an  artificial  and  slavish  notion  of  pei^- 
petual  allegiance ;  that,  though  he  may  have  been  forced  by 
poverty  or  persecution  to  emigrate,  and  has  become  the  citisen 
or  subject  of  another  state,  his  allegiance  cleaves  to  him  fpr  life ; 
that  no  time,  or  distance,  or  s^anctuary,  or  liew  obligations  can  save 
him  from  its  mysterious  and  inextinguishable  powjer ;  and  that, 
of  course,  he  may  be  seized  wherever  and  whenever  be  can  be 

r 

found. 

''But  the  abominable  dpc^ripe  is  associated  with  another, 
which  says,  that  although  no  state  can  be  suffered  to  hold  British 
seamen  in  its  service  by  natumlization  or  otherwise.  Great  Britain 
may  entourage  the  seamen  of  other  states  to  enter  into  Aer  se^o 
Kriice,  and  may  keep  them  there  till  she  wants  them  no  longer  f 
And,  that  nothing  may  be  wanting  to  the   consistency  of  the 
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Briti^i  daefrine  on  this  head,  it  goes  on  to  iiiaiiitahi^that  if  a  fo- 
reign seaman  should  happen  to  marry  and  fettle  (as  it  is  phrased) 
in  an  English  port,  be  may  be  Impressed  as  an  English  sailor, 
and  may  be  Attained  as  such  against  his  own  remonstrance^ 
seeondiid  by  that  of  his  country  ! 

<  ^  Iti  the  execution  of  the  first  of  those  rules,  which  the  asso* 
ciated  rules  so  pointedly  discountenance,  our  vessels  were  stop- 
ped on  their  lawful  voyages,  and  their  mariners  taken  away  by 
violence  upon  'the  bare  allegation,  whether  true  or  ialse,  that  they 
were  British  subjects.  Many  of  .these  persons  were  natite  Ame- 
ricans, many  of  them  were  neutral  Europeans  over  ithom*  Great 
Britain,  had  no  lawful  control,  and  many  more  were  fairly  enti- 
tled to  be  considered  as  American  seafkien,  according  to  the  law 
which  Great  Britain  had  (as  I  have  already  stated)  laid  down 
and  enforced  against  us  ftnd  the  rest  oP  the  world.  It  was  imi* 
possible  that,  with  the  best  disposition,'  such  a  rule  should  be 
made  to  net  only  on  the  professed  objects  of  \U  But  If  was  of- 
ten exercised  with  wanton  tyranny  by  proud  and  upstart  surra* 
gates  in  naval  uniform ;  atfd  the  abuses  grew  to  be  enormous  and 
intolerable.  The  approach  of  a  British  oruizer,'in  th^  bosom 
of  peace,  struck  a  terror  into  our  seamen  which  it  cannot  «ai^ 
inspire,  and  almost  every  vessel  returning  from  a  foreign  voyage, 
brought  affiictioa  to  ah  American  family^  by  reporting  the  in-' 
presstQent  of  a  husb^ind,  a  brother^  op  a  son.  The  government 
of  f  the  United  States,  by  whomsoever  administered^  ba&  invaria- 
bly protested  against  this  monstrous  practice^  as  cruel  to  the  gal- 
lant 'flien  whom  it  oppressed,  as  it  was  injurious  to  the  naviga* 
tio|^  the  commerce,  and  the  sovereignty  of  th^  Union.  Under 
die-  adnihistration  of  Washington,  of  Adams,  of  Jefferson,  of 
Madison,  it  m^  reprobated  and  resisted  as  a  grievance  which 
could  not  be  borne ;  and  Mr.  King,  who  11191s  instrncted  upon  it^ 
3upposed  at  one  time  that  tfie  British  government  were  ready  to 
abandon  it,  by  a  convention  which  he  had  arranged  with  Lord 
St.  Vincent,  but  whith  finally  miscarried.  You  have  witnessed 
the  generous  anxiety  of  the  late  and  present  chief  magistrate 
to  put  an  end  to  a  usage  so  pestilent  and  debasing.  You  havis 
^n  them  propose  to  a  succession  of  English  mhiisters,  as  \»^ 
ducements  to  its  relinquishment,  expedients  aAd  equivalents  •  of 
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infinitely  ffMter  value  to<  England  than  the  asage,  whilst  they 
were  innocent  in  themselves  and  respectAil  to  as.  You  have 
seen  thesa  temperate  overtures  haughtily  repelled,  until  the  other  • 
noxious  pretensions  of  Great  Britain,  grown  in  the  interim  to  a 
gigant^  sise,  ranged  themselves  by  the  side  of  this,  and  .left  no 
alternative  but  war  or  infamy.  We  are  at  war  accordingly,  and 
the  single  question  is,  whether  you  will  'fly  like  cowards  from  the 
sacred  ground  which  the  government  has  been  compelled  to 
take,  or  whether  you  will  prove  by  ydur  actions' that  you  are 
descended  ^om  the  loins  of  men  who  reared  the  edifice  of  Ame- 
rican liberty,  in  the  midst  of  such  a  storm  ns  you  have  never  fek; 

^^  As  the  war  was  forced  upon  us  by  a  long  series  of  unezani- 
pled  aggressions,  it  would  be  absolute  madness  to  doubt,  that 
peace  will  receive  a  cordial  welcome,  if  she  returns  without  igno- 
miny in  her  train,  and  ^ith  security  in  her  hand.  The  destinies 
of  America  are  commercial,  and  her  true  policy  is  peace ;  but  the 
svbiitmciB  of  peace  had,  long  before  we  were  roused  to  a  tardy 
i^ifltanee^  been  denied  to  us  by  the  ministry  of  England  ;  and 
the  shadow  which  had  been  left  to  mock  our  hopes  and  to  delude 
our  iaaginfitioRS,  resembled  too  much  the  frowning  spectre  of 
war  to  deceive  any  body.  *  Every  sea  had  witnessed,  and  con* 
tlnaed  to  witness,  the  systematic  persecution  of  our  trade  and  the 
uarelentiDg  oppression  of  our  people.  The  ocean  had  ceased  to 
be  the  safe- high-way  of  the  neutral  world  ;  and  our  citizens  tra^ 
vetted  it  with  all  the  fears  of  a  benighted  traveller,  who  trembles 
akmg  a  road  beset  with  banditti,  or  infested  by  the  beasts  of  the 
forest.  The  govemdient,  thus  urged  and  goaded,  drew  the  sword 
with  a  visible  reluctance  ;^and^  true  to  the  pacific  policy  which 
kept  it  so  long  in  the  scabbard,  it  will  sheathe  it  again  when 
Great  Britain  shall  consult  her  own  interest,  by  consenting  to  for* 
bear  in  future  the  wrongs  of  the  past^ 

^  The  dbpoftition  of  the  government  upon  that  point  has  been 
decidedly  pronomiced  by  facu  which  need  no  commentary. 
From  the  moment  when  war  was  declared,  peace  has  been  sou^t 
by  it  with  a  steady  and  unwearied  assiduity,  at  the  same  time 
that  every  practicable  preparation  has  been  made,  akid  every 
nerve  eierted  to  prosecute  the  war  with  vigoor,  if  the  enefny 
shoald  persist  in  his  injustice.    The  law  respecting  seamen,  the 
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Russian  nyvpion,  tke  iostructions  sf*nt  to  our  charge -d^afikires  In 
LoodoD,  the  prompt  and  explicit  disavowal  of*  every  unreasona- 
.Jble  pretension  falsely  ascribed  to  usy  and  the  solemn  declara- 
tions ot  the  government  in  the  face  of  the  world,  that  it  wishes 
for  nothing  more  Ihan'  a*^  fak  and  honoih*able  accommodatiorf^ 
would  be  conclusive  pr#o6  of  this,  if  any  proofs  were  necessary. 
Bat  it  does  not  require  to  be  proved,  because  it  is  self-evident. 
What  interest,  in  the  name  of  common  sense,  can  the  govern- 
ment have  (distinctly  from  that  of  the  whole  nation)  in -a  war 
with  Great  Britain  ?  It  is  obvioos  to  the  meanest  capacity  that 
such  a  war  most  be  accompanied  by  privations,  of  which  no 
government  would  hazard  the  cohsequenons,  but  upoix  the  su^ 
gestions  of  an  heroic  patriotism.  The  President  and  his  support** 
ers  have  never  been  ignorant  that  those  who  suffer  by  a  war, 
however  unavoidable,  are  apt  rather  to  murmur  against  the 
govemmeijt  than  against  the  enemy,  and  l!hat  while  It  presses  up- 
on us  we  sometimes  forget  the  compulsion  under  which  it-  was 
cooimeneed,  and  regret  thai  it  was  not  avoided  with  a^vrovident 
foresight  of  its  evils. 

^  It  will,  therefore,  be  no  easy  matter  to  persuade  you  that  this 
war  Wis  courted  by  an  adiuinisf ration  who  depend  upon  ^e 
people  for  their  power,  and  ar^  proud  of  that  dependence  f  Or 
diaf  it  wUl  be  carried  on  with,  a  childish  vbstinacy  when^  it  can 
1>^  terminated  with  honour  and  with  sa(ety.^  You.  havf ,  on  the 
contrary,  a  thousand  pledges  that  the  government  |raa  averse  to 
war,  and  .will  give  you  peace  the  instant  peace  is  in  its  power. 
You  know,  moreover,  that  the  enemy  will  not  grant  it  as  a  boon^ 
and  that  k  must,  be  wrung  from  his  necessities.  It  comes  to  this, 
iImbii  :  wIKud  will  you  select  as  your  champions  to  extort  it  from 
him.?  upon  whom  will  you  cast  the  charge  of  achieving  it 
against  him  in  the  lists  ?"  < 


In  the  progress  of  the  war  by  sea,  a  great  va- 
riety of  interesting  and  difficult  questions  of  pub- 
llc^aw  were  brofight  before  the  Prize  Coiu-ts  for 
determination.     Under  the  old  Confederation, 
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this  branch  of  the  law  of  nt^tions  Wad  adminis- 
.  tered  according  to  the  ordinances  published  by 
Congress,  recognizing  the  leading  principles  of 
prize  law,  as  practised  by  the  maritime  states  of 
Europe.  These  ordinances,  some  of  which  were 
published  even  before  the  declaration  of  inde- 
pendency, and  during  the  limited  hostilities  pre- 
viously authorised,  were  followed  by  measures  for 
the  establishment  of  a  navy,  and  a  Board  of  Com- 
missioners for  its  government,  similar  to  tRe 
present  Navy  Commissioners;  and  for  the  ap- 
pointment of  advocates  to  manage  the  maritime 
cauees  in  which  the  United  Slates  might  be  con- 
cerned. 

A  Court  of  Appeals  was  also  organized  for  the 
express  purpose  of  finally  determining  causes  of 
this  nature  ;  and  it  is  to  be  lamented  that  so  few 
of  the  decisions  of  a  tribunal,  in  which  some  of 
the  most  distinguished  jurists  and  patriots  of  our 
country  presided,  should  have  been  preserved  or 
published  for  the  instruction  of  posterity.  The 
necessary  consequence  was  that  the  breaking  out 
of  the  late  war  found  us  almost  without  experience 
in  this  branch  of  law,  so  far  as  it  depends  upon 
judicial  precedents.  This  defect  could  be  but 
ini  perfectly  supplied  by  a  i^esort  to  the  elemen- 
tary writers  on  the  law  of  nations,  most  of 
whom  are  extremely  deficient  in  practical  details, 
and  a  particular  application  of  the  general  prin- 
ciples they  lay  down.  It  therefcre  became  ne- 
cessary to  discuss  anew  all  the  leading  doctrines 
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of  prize  law  ;  and  to  cpiifirm  them  by  the  autho- 
Tji^  of  the  Supreme  Coiiict.. 

..In. laying  the  fcww^dationfi  of  the  eystem  wtuch 
WBm  fise»  built  up,  Mr.  Pinkney  co-operated  as  an 
adv^eate-;  and  hisf  tearning  Md  peculiar  expe* 
vience  in  'this  sciepoe  contributed  esseiitially  to 
enlighten  the  judgme)its  of  the  court. 


A  bill  having  been  btongbt  into  the  Hduse  of 
Representatives,  requiring  the  Attotney-Gfenei'al 
to  reside  at  the  seat  of  goyei'nment,  Mr.  Pmk- 
~ney^  who  found'  ^  incompatibie  with^  hrs  other 
professional  engagements  to  remain  eonstaritfy 
there,  tendered  a  resignation  of  his  office  to  tl^ 
President.  On  this  occasion  he  received  the 
following  letter  from  Mr.  Stttdison. 

/^WASHiNOTOtr^/Mncory  29, 1814. 

/  f*  9^^  StVrl  ^»wpecei,v«d  your  le^fcpr,  conveying  a  reslg- 
^ffvon  Qfj^^  iix42ortant  ofEce  hdd  by  you.  As  the  bill  to  which 
you  refer  has  not  y^  passed  into  a  law,  I  hope  you  will  be  able 
to  prolong  yfiui-  functtoifs  till  a  guccessor  canb^  provided';  and 
at  anytaite  tp  afi^rd  aid m  the  basiness  of  the  United .Slktei^ 
parti<$ahvl^  HB$i^rsttKMr*by  yoii^  at  th^  ap^cff^shisg  term  of  t^ 
Supreme  Court. 

f^On  tbeHrst  knowledge  of  the  bill  I  wa?  not  unaware  that  ' 
die  ditemma  it  imposes  might  deprive  us  of  ydur  associated  ser* 
licet,  )md  tJ^e  CFntted'  States  o(  t^  advantages  accrumg  from 
your  4)rofeftsiotfarcare  of  their  intevestsr  1  readily  acknowledge 
llMt. Jit.a  coQN^  Yie^) ^  o^^  of  fct  ln)l  ismt  inoliciblt  ta 
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the  Eiecutive.  At  the  same  t^ooieyibere  may  be  instancetf  vrfaere 
talents  and  servicea^f  peculiar  value  outweigh  the  constderadoo 
of  constant  residence  ;  and  T  have  fdt  alt  the  force  of  this  truth 
•ince  I  haVe  had  the  pkflsure  of  numbeiiitg  you  among  Ae  put- 
Hers  of  my  public  trust.  .  In  losing  tMt  pleasure^  I  pray  yoq.ta 
be  as8Ur(*d  of  my  k|gh  and  continued  esteem,  an4  of  my  sUuSemt 
firiend3h!p>Tidi)e9t  wishes.^' 


At  the  session  of  die  Codrt  in  I815|  waa  brought 
to  a  hearing  the  celebrated  case  of  the  JVerHde, 
the  cla^m  in  which  bad  been  rejected  in  the  Dis- 
trict Coort  of  New-York,  and  the  goods  con- 
demned,  upon  the  ground  that  they  were  captured 
on  board  of  an  armed  /^n^my^^  vessel  which  had 
resisted  the  exercise  of  the  right  of  search.  This 
CQUse  had  excited  uncommon  interest  on  account  of 
the  very  great  importance  and  novelty  of  the  ques* 
tions  of  public  law  involved  in  it^  as  well  as  the 
reputation  6f  the  advocates  by  whom  it  was  dis- 
cussed. 

The  claimant,  Mr.  Pinto,  was  a  native  and  reai-- 
dent  merchant  of  Buenos  Ayres,  wfaicb  )md<)e^ 
clared  its  independence  of  the  parefnt  country,  a|r 
though  it  had  not  yet  been  aeknowlj^dged  as  a  sove- 
^ign  state  by  the  govemment  of  this  country^ 
Beipg  in  Lendon  in  1813,  he  had  cfcartered  the 
British  armed  and  commissioned  ship  in  question 
to  carry  his  goods  and  other  the. property  of  bis 
father  and  sister  to  Buenos  Ayres,  and  took  pay- 
sage  on  board  the  vessel,  which  aail^  binder 
British  coovoy,  and  fiaving  been  separated  frtmt 
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ibe'  eonveymg  titfMiwn,  waa  eaptiired  dff  the . 
iskud  of  Madeira,  after  a  fibdrt  afetieB,  by  thd. 
United  States'  privateer  the  Govefoor  Tompkins. 
The  cause  was  argued  by  Mr.  Emmett  and  Mr. 
Hol^man  for  the  eliaimaht,  and  by  Mr.  Dallas,* 
'  and  Mr.  Pinkney  for  the  captors. 


*  Alexander  James  Dallas  was  born  kl.the  island  of  Jamaica,, 
on  the  21st  of  June,  1759.  He  was  the  son  of  .Robert  Charles 
Dallas,  a  natim  of  Scotland,  and  a  verj  eminent  physician. 

In  early  yoiifn,  Mr.  Dallas  was  takoi  to  England  by  his  fi&ther 
for  the  purpose  of  education.  He  was  Ybr  sometime  at  Westr 
minster  school,  and  afterwards  became  9,  pupil  of  Elphinstone,  the 
translator  of  Dr.  Johnson^s  mottoes  to  his  periodical  essays. 
Mr.  Dallas  was  in'  the  habit  of  seeing  Dr.  Johnson  at.  Elphin^ 
stene^s  house,  and  having  on  one  occasion  addressed  the  author 
of  the  Rambler  in  a  complimentary  Latin  essay,  was  immedi-  . 
alely  honoured  by  the^at-moralist  wit^  the  present  of  a  beauti- 
ful copy  of  that  work. 

In  1780,  he  married  a  lady  of  tievonshife  ip  England  ;  and 
after  a  short* residence  in  Lendph  with  Captain  George  Anson 
Byron,  (who' bad  shortly  befoi^p  married  bis  sister,  and  who  >pas 
the  youngest  ton  of  Admiral  ftyron,  and  the  uncle  of  the  celebrated 
poet  I^ord  Byron,)  be  tofoarkedfor  Jamaica  to  recover  his  patrimo* 
nial  inheritance  ta  that  island.  In  this  pursuit  he  was  unsaccess- 
ful,  apd  left  Jamaica  for  the  United  States,  and  arrived  at  N<:w- 
%fik  in  June,  1783^  Determining  to  remain  in  this  country,  he 
itooved  to  Philadelphia,  and  took  the  oath  of  allegiance  to  the 
Commonweahh  of  Pennsylvania  on  the  17th  of  June,  1783. 

Mr.  Dallas  had,  ^(iiile  in  London,  entered  his  name  at  the 
'  Temple^  preparatory  to  the  stody  of  the  law.  In  Jamaica  he 
practised  for  a  short  time,  and  received  the  commission  of  a 
Naater  of  Chancery..  His  prospects  of  professional  business 
and  public  promoti<ni  in  that  island  were  very  flattering,  but  on 
Us  arrival  In  the  United  States  he  determined  to  unite  his  for- 
ftuies  with  t6os^  df  (his  young  republic.    H-e  was  admitted  to 
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'  In  the  carorse.pf  his  argomenl,  Mr,  J^iaJkM^ 
insisted  1;hat  tb&.property  ought  to  be  condenui^ 
as  good  prize  jQf  war  u|>on  the  three  foUawiJig 
grounds: 

I.  That  the  treaty  of  1795  between  tho  United 
States  aad  Spain^  contained  a  positive  stipiitatioa) 
adopting  the  maxim  of  what  has  sometimes  beeq 
calted  "  the  modem  law  of  nations,*'  that  free 


the  bar' of  the  Supreme  Court  of  Pennsylv^ia  jn  July,  1785, 
and  to  that  of  the  Circuit  Cou>t  of  the  Ignited  State#ln  April,  1790V 

In  the  political  divisions  oT  the  country  he  attached  himself  to 
the  republican  partyi  and  was  appointed,  in  1791>  Secretary  of 
the  Commonwealth  of  Pekmsylvania,  by  Governor  Mifltiy  In 
this  station  he  continued  until  the  year  1801,  having  Ih^p  si^c 
cessively  re-appointed  by  Grovemor  Mifflin  and  Governor 
M'Kean.  In  1801,  he  was  appointed  by  President  Jefferson^ 
the  Attorney  of  the  United  .States  for  the  .district  of  Pennsylva- 
nia. During  the  same  year  he  was  commissioned  as  Recorder 
of  Philadelphia  bj^  tbe.  State  government,  and  the  con^tibUity,of 
that  office  with  the  oi\p  he  Md  tinder  the  natJona^  government^ 
having  been  tirawn  in  question,  by  his  political  opponents,  was 
argued  before  the*  Supreme  Court  of  Pennsylvania.  The  judgment 
of  that  tribunal  having  been  pronounced  in  his  favour,  h^  imme- 
diately afterwards  resigned  the  office.  ,   *     • 

Besides  the  different  official  situations  wlfich  fae.beljd,  he  9Cz 
eompanied  the  Governor  of  Pennsylvania^  as  Aid-du-camp,  myi 
Paymaster  Genet al  of  the  forces,  in  the  expeditiop  to  suppress 
the  western  msurrcction  in  1794.  On  this  occasion  he  coaducted 
with  singular  diligence  and  activity,  (uid  his.SeiVic^  w;ere  highly 
useful  to  the  public  cause. 

In  the  early  part  of  his  professional  ca|^r,  .paving  mli^h  lei« 
sure,  he  occupied  himself  wi|h  various  literary  undertakings,  and 
prepared  for  the  press  the  first  voIuq^^  of  his  valuable  seriesxif 
law  reports.  In  17D5,  he  completed,  witl|  universal  «pprobs^ 
tion,  an  edition  of  the  laws  of  Penosylvaaia,  with  ootes^  in  ih'ree 
volunraf,  foli^   - 
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$iripi  '9hfail4nake  JHe  ^gwd$ ;  and  aMi<mgb  it  did 
did  »0i  exprettsly  meotian  tfae^  conve? se  propo- 
tfition  that  enemy  shipe  sh&uid  i^dke  eviemy.  goadSf 
3^it^idiiQftD€|gative  tittit  pro|)^oi»itioii ;  and  a»  the 
two  maxima' had  alwajra  bdeii  asaociat^d  together ' 
in  the  practice  of  ^  nations^  the  one  was  to  be  con- 
9idered  as  implying  the  other. 

2»  That  by  the  Spanish  prize  code,  neutral 

*  <         . 

In  October^  X%ri4,  be  HF^i  appoinlRd  Secretary  of  (be  Trea- 
sury by.^r«siden,t  Madison,  aiid  adbd  as  Secretary  of  War  from 
the  %2i  Ajiril,  1815,.  uiittt  the  mXy  was^  re-organized  upon  (he 
peaoe  efttablishoMit.  He  adadnistered  the  Treasury  .department 
at  tiie  most  difficult  crisis  in  the  affairs  of  the  country  which  has 
/occurred  since  the  establishment  of  the  present  national  go vern- 
oaei)K5  and  whatever  may  be  tlKHight  of  the  relative  merit  of  his 
fioanciai  plans  in  comparison  with  those  suggested  by  others,  the 
pfaise  of  haying  rescbchd  th^' national  finances  from  the  most 
perpl  exmg  embarrassments,  cannot  ^dy  foe  denied  him.  ^^  In 
*i  the  month  of  Qecfefnber^  XSlS^  peace  b«i9g  resi6r<i«l,  the  finah*  . 
^  C9$  arranged,  the  embarraasment  of  the  ciroulating  medium 
^  daily  dimiiusbil)g,  and  soon  to  c^ppaar  under  tiie  influence  of 
"  the  Natiaoai  Rq^nk,  ^Meh  it  had^so  long  been  bis  labour  to  es- 
^  ti^lisby  bi4;  proj)erty  ijMoAcieot*  to  defray ' the.  expttises^  his 
^  situatioi}ywitfi«a^milyst31  dependent' pH.hkn,  he  resigned 
<('lb^  hottourable  ntadoa,  and  returned  to  bis  practice  of  the 
^  law  m.P4iilacMplu9«.  -  Htire  he  again  entered  upon  professional 
^.  buaiitess.wid^  tlie  loeal  and  ardour  of  youth.  His  biviness  was 
^  lmlttenS9,4nd  his  talents  as  an  advocate  w^re  held  in  requisi* 
^.tioa  n0l  <mly  at  home^  but  from  ahnost  every  quarter  of  the 
^^  Union.  In  the.  paicUv  however,  of  prosjiects  ittore  briUianl 
^'thaa  he  bad  ever  witnessed,  and  while  indulging*  in  the  fond 
<<  belisf  that  a  few  y^afs  of  exertion  would  jtepair  the  injury  in 
'^  hh  jgi^Vfitit  fortunes  occasioned  by  his  devotion  to  tile  public 
^seni^ee — his  career  iras  suddenly  .  dosed  by  the  inexorable 
«haiidofd*5ath.''         * 
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property  A>und'dn  board  of  enemies'  vemdii  wt» 
liable  to  capturje  a^id  conderonation,  an^d  thattbM 
^.  being  the  law  of  Spain  applied  by  her  when  bel- 
ligerent to  us  and  all  other  Bationa  when  neutral 
by  the  principle  of  reciprocity,  the  same  ride  was 
to'  be  applied  to  the  property  of  her  subject^  which 
Mr.  Pinto  was  to  be  taken  to  be,  the  government 
'  of 'the  United  States  not  having  at  tkat  tinie  ac- 


Wliil^  faborioatly  engagtd  lo  the^lriid  of  b  cause  at  Trentoo, 
m  New  Jersey,  he  was  atcackei  by  n  eompialDt  tOw which  be  bad 
for  a  long  time  been  subject,  audi  had  barely  ^me  to  rea^h  tiis 
family  in  Philadelpbiay  when  ike  died  on  the  l6th  of  January, 
1817. 

Mr.  Dallas  possessed  a  mmd  lughly  gifted  by  nature'^  and 
richly  cultivated  with  a  great  variety.of  useful  and  elegaat  knoW'-' 
ledge.  An  early  and  frequent  habit  of  writing  had  given  hitn 
an  uncomm  on  facility  in  composition,  tiis  style,  both  in  speak- 
ing and  writing,  was  chaste  and  perspicuous :  seklom  embellished 
with  rhetoriical  ornament,  but  always  marked  by  good  tasle. 
The  various  publie  stations  he  had  filled,' his- h9/[>its  of  diltfeni 
study,  and  intercdm^e  with  the  most  intelligent  persons,  bad 
enabled  him  to  acquire  an  extensive  knowledge  of  mankind  and 
of  Hte^ttii«^  which  he  imparted  in  his  coUo<(tual  .intercourse 
with  pecuKac  lacilily  tmd  grace.  '•  His  manners  wiere  highly 
polished,  and  his  amiat>ie  disposition  endear^  hhn  to  a  large 
circle  of  friends,  and  tendered  him  an  •  ornament  to  the  elegant 
•society  in  which  he  moved.  As  an  adtbcate,  he  was  distin- 
guished for  his  piitient  industry — his  accurate  learning-— «nd  his 
diffusive  and  minute  investigation  of  the  'Sjdfajects  he  undertook 
to  discuss.  When  called  to  a  seat  in  the  .national  cabinet,  be- 
sides his  aceustoned  diligence,  activity,  and  method  in  business, 
he  displayed  ail  energy  of  character  not  generally  boked  for, 
«nd  showed  that  he  possessed  the  bold  and. comprehensive  vSewa 
of  a  patriotic  and enlii^ten^d. statesman.  -  t    '    . 
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knowledged*  the   independence   of  the  Spanish 
AmertQali  colonies.. 

3.  He  contended  that  the  claim  of  Mr.  iPinto 
ought  to  be  rejebted  on  account  of  hi^^unneutura)  . 
condudtin  hiring,  and  putting  his  goods' on  board, 
of^  an  ar0ied  enemy's  vessel,  which  sailed  under  . 
oonv6y,  and  actually  resisted  search. 

Bat  on  this  last  hea4^  I  have  thought  it  fit  to 
let  JMr.  Pinkney  tiipeak  fo^  himself,  as  the  dij^us- 
stoM^  involved  an  interestmg  plrixieiple  of  interna- 
tiooal  law,  and  his  manpelr  pf  treating  it  will  give 
&e  reader  some   notion  of  'his  forensic  style  and    •. 
peculiar  mode  of  reasoning  upon  legal  subjects. 
For  this  purpose  I  have  Inserted  this  portion  of  his 
itifgument,  together  with  the  exordium  and  perora- 
tion of  his  speech,  in  this  cause.  ^  It  is  well  known  •  4 
tl^  Mr.  Pittkney's  ak'gument  was  overruled  by 
die  court,  and  the  sentencife  of  condemnation  re- 
versed by  the  opinitins  of  a  miijori'ty  of  the  judges 
of  the  Supreme  Court,     it  is'  r^emarkalyle,  how^ 
.«ver,  that  it  should  have  been  detal^nod  by  Sir 
•WtUiam  Skott»  'a^ifaoit  time  beibre  th^  hearing 
in  the  Nereidb,  (although  the  judgment  was  not 
known  in  this  country,)  that  British  captors  were 
entitled  to  ^salvage,  for  the  recapture  of  neutral 
(Portug4iei»e)rprc^rty,  taken  by  one  of  our  cruiz- 
ers  oja  boiard  oiir  armed  British  ahip,  upon  the  . 
gjTOund  titat  the  goods  would  have  bean  liable  to 

*  See  Pawv'^^cqrd,  No.  lY.  Tfae  Edttpr  ve^y  much  regreHf 
that  it  has  tiot  been  in  his  power  to  procure  a  fuft  note  of  the 
y^  able  iuiid  ek>4ii^iit  ai^^eot  of  Mr.  Enutfet  m  t&ii  cause. 

•  '.     •-  '      ' 
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coDdemnation  in  cmr  courts  ef  prisse  aocordm^'td' 
the  established  principles  of  the  law  cff  nations.^ 

But  t\fe  Supreme  Caiirt  did  ndt  90  understand 
that  law^  nor  did  they  consider  the  ease  <>f  Mr. 
]Pinto:s«ch  as  k  had  been  represented  in  th^  argu- 
mi^  of  Mr«  Pinkney,  and  the  glowing,  o^ta^ 
pliorical  language,  by  whioh  it  was  sought  to  he 
ilkiajtrated.  •  *- 

in  the  words  of  Mr.  Chief  Justice  MalrslriB, » 
delivering  the  jiklgmeiH  of  the  Court,  ^the#fe- 
"  reide  was  armedf  gpyemed^  and  conducted  My 
'^  belligerents.  WiiA  her.  force,  or  her  cdnduct^ 
"  the  neutral  shippers^  had  no  concern  ;  they  de* 
*^  posited  their  goods  on  board  the  vessel,  and 
^^  stipulated  for  their  dire!et'triti€q[>ortation  to 
^*  Buenos  Ayres.  .  It  i^  true,  thcrt  on-  her  passa^, 
<'  she  had  ^  right  to  defend  herself,  and  ini^t 
^^have  i^aptured  an  apsaiKng  iFesilel ;  hut  t6 
*^  search  for  the  enemy  would  hove  -been  a  viola- 
^^  lion  of  the  ebacrter  p$rty  and  of  her  doty. 

^'  With  a  penoil  dipped  in  tEe  most  Vivid  ^(^* 
''  kniFs,  mA  guided  hy  the  hand  of  e  master,*  "^ 
^'  splendid  portrait  has  beeili  drati^n,  exhibiting 
**,  this  vessel  and  her  freighter  as'fbrnring  a  eingie 
^*  figure,  composed  of  the  most  dteoordant  mate* 

rials  of  Peace  and  War.  Bose^tquittte  was  the 
*'  skiB  of  the  artist,  so  dazzting  the  garb  in  wfaic^ 
^^  the  figure  was  presented,  Ihajt  it  required  the 
**  exercise  ojf  that  cold  iavestigating  faculty  which 

■'!■     i^»l^      «    ■  ■!<■  ■  >     <       »■■■  p  ■■    ..t^    t     *■   I    ■  i; 

•  Dodffonft  Adoaralty  Ikports^  ti^.  I.^  p.  443. 
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"  OQghfralWa^fitle  belong  to  tbpee  who  sit  on  thie 
**  bottpb/to  difitebver  its  only  imperfcction,-^t8 
**  ^want  of  resemblance.  -  ^   ^ 

*^  The  JVer^id^  has  not  that  ce»taur-lik^  .ap- 
",  peiiranQe  which  haa  beon  dficribed  to  her.  She 
*^  doe^n&e  4*0^6  over  the  oeean^  hurUng  the  ttiun*- 
"^  ders  oflwajp,  while  /sheltered  b;.th«ohv^1b^aiieh 
^\  eff . p^aue*  She  is  iiot *  ecknpofied  in :  part, of  the 
"4ipitral  character  of 'Mr*  Pinto,  And  in  part  of' 
"  the  hqscile  cbaractefc  of  her  owner.  Steiia  ioa* 
/^  opeA-and  vd^oharedb^tigereM  ;  ciaimijrxg  all  the 
^f  rights,  and-^ubject  toilttbe  dangers,  of  the  bet 
^  ligerent  character.;^  She  conveys  neutral  pro- 
**  perty  which  do^s\nqt"  engage  in  her  warlike 
** .  equipmentSy  or  ,  in  any .  employment  she  n!»ay 
''-make  of  thenir;  ^viii^h  Js  put  on  board  solely 
"  for  the  purpose  of  transportation,  and  which 
"  encounters  the  .hazard  incident  to  its  situation  ; 
^.*  the  hazard  j(rf  being  taken  into  port,  and  obliged 
"to  seek  another  convey^inee,  should  its  carrier 
"  be  captured.  •  .  .         ^ 

*.  **»!»  thts^it  is  the  ojiMfiion  of  the  ttajority  of  thjar 
"  Court  there  is  nothing  -  unlawfi^K-  The  chacratf- 
'^  ^ers  of  the  vessel*  and  the  cargo,  cemaim  as  dis- 
"  tinct  in  this,  ais  in  any  other  case."*    . 


Soolr  after  the  >ohdlasien  of  the  peace  with 
Great  Britain,  the  citizens' of  Baltimore,  where 


'«  branch's  Repom^-YoU  ii;*p.  4^9. 
J8 
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mqetkig^  at  which  the  following  Addteiiis;  drawn 
up  by  him,  was  adopted  and  directed  to  be  trans- 
Knitted  to  Mr,  Madison.    Thid  paper  ntay  be  coix- 
.gijf^red  ait  embodying  the  opinions  And  feeling? 
of  Mr.  Pinkney  upon  the  gteat  struggle  through 
whioh  tbe  couatry  had  jii^t  past;  opinions  and 
feelings  wMeh  he  had  frei|uemly  expressed  np 
libpulV' essays, -and  spee^t^hc^  to  public  meetings, 
iNsd  which  he  never  witbhetd^^c^ir  his  fellowoeiti* 
zens  in  public  or  tn  prii^ate..    He  liad  liieen  en 
eye-witness  of  the  Unceasing   anxiety  of*  mt 
government  to  avoici  .a  resKU't  jto  wary  and  of  the 
spirit  in  which  their  forbearance  was  met  by^  the 
opposite  party.     He  had  exposed  his  own  life  in 
the  defence  of  his  counti*y.    He  was,  therefoare, 
peculiarly  qualified  to  give  utterance  to  the  sen*- 
timents  of  a  people,  who^had  manifested  an  un- 
shaken attachment  to  the  public  cause ;  who  had 
never  wavered  in  their  fidelity  to  the  government 
and  the  country  ;  and  who.  had  refielled  with  edu-^ 
rage  and  eonstaney  Ibe  attacks  of  an  enterprising 
enemy  flushed  with  iiis  recent  success  againdt  the 
capital  of  the  nation. 

.*  •»'*'      ** 

«  To  the  President  of  the  United  Siatt^. 
^  We  bog  leave  id  ofier  to  yoti  our  sincere  congratulations  up*' 
on  the  conclusion  of  an  honourable  peace  betw^n  the  United 
.Sutes  and  Great  BHtahi^  and  trt  thb  same  tinftr^  td.expreatf  ouriin- 
feigned  admiratiUD  of  the  enlightened  ^wisdoto,  and  pettf»ti<:  finiH 
nessy  by  vhich  your  conduct  has  been  distinguished  during  Hb^ 
eactraordinary  trials  to  which  for  some  tiBie  gast  osur  country  has 
been  exposed  by  iore^  infostke. 
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^  Itt  tfaEfe  ftHxito  iumI  l«ng-coiHinu^'^fflbits  of  our  govemineiit 
to  tkyoid  fit  contet  ^hb  finf^aiid,  tf%  have  seen  and  approted 
tkat  tpiritef  AoderatioB  and  i6v'e  of  peaee^  vhtch  ot^hi  in  a 
peculiar  manner  to  characterise  repuhliean  idlers  ;.and  in  the  de- 
dsiMi  #lth  whieh  an  appeal  to  arm^  wa^  nade,  when  forhear- 
aiiee  was  no  longer  posaihle,  we  recognbe  and  applaud  fhaVcou* 
ragieoiift  devatsen  feo  |fae  rights  and  hon^ar^f  the  nation,  wliich  a 
bmvepeopk  ase  entitled  to  expect  from  thoe^  who  are  the  depo- 
sitories of  their  power. 

^  The  atruggle  whioh  fbUowed  that  appW  was  hecetsarily 
commeneed  ainder  jfomidiible  dffficohies,  growing  out  of  our  oWn 
situation  and  that  of  the  en^ra^  ;  but  U  was  marked  inks*  pro- 
gress by  signal  feriiimtAsy  won  by  a  navy  In  the  weakness  of  its . 
in^cy^  from  the  grelitest  mavititee  hation  on  the  globe,  and  by 
af  'army  uad  militia  in  whicl^  dUclpline  had  ofdy  begun  to  lend 
its  aid  to  valour,  from  those  who  had  long  been  formed  to  mili- 
litary  habitp,  and  had  become  familiar  with  victory  over  the  ^Me-' 
ran  troops  of»  France.         ,         '  ,    ' 

^^'Aat  struggle  has  revived,  with  added  lustre,  the  renown 
w|0ch  brightened  the  momingof  our  independence,  it  has  caii-' 
ed  .forth  apd  drganiaed  the  dormant  resources  of  the.  empire : 
it  has  tried  and  vindicated  our  republican  constitution  :  it  has 
given  ta  that  moral  strength  which  consists  in  the  well-earned  re- 
spect of  the  world,  and  in  a  just  respect  for  burselves.  It  has 
raised  up  and  consolidated  a  natic/nel  chkrActei",  ^learto  the  hearts 
cf  i\ifi  people,  as  an  object  c^  honest  pridi^  i^d  a  pledge  of  ^- 
tvbrt  union,  tranquillity,  aad  greatnyess,  U  has  not;  indeed,  been 
unaccompaiiiied  by  occasipnal  reverses-;  yet  even  these  have  had 
their  value  and  may  still  be  wholesome  to  us>  if  wo  receive  them 
a^"A.e  warnihgs  ^f  a  protetting  Providence  against  the  errors  pf 
a  false  confidence^  a^d'agakist  intemperate  exultation  ill  the  midst 
of  more  prosperous  fortune.  Many^of  our  citizens,  too,  have 
fatten  }n  this  eoqfliet,  and  it  becomes  us  tp  mourn  their  loss;  but 
thejr  have  fallen  that  their  country  might  rise ;  they  have  cement- 
ed with  thcjr  blood  the  ia))ric  of  bei:' happiness  and  glory  ;  aad 
although  death  has  snatched  them  from  us,  they  wiU  still  live 'in 
their  exav^>le  and  ip  ^  graiefM}  remedibrdpce  t^f  thijr  country- 
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^  Throughdut  lh»  aeyere  probation  y««r  eo\ta$e  h9S  been  stA- 
4y  and  uniforni,you  hftve'iaot  beentiKtieda5Jde^oin.th«putsiiitof 
peace^  throu^  a  vigorous  prepanitioia  for  war^  by  untfofseea  and 
gi^<antic  embarrassn^epts^  enhanced  ifnotproduced/tFy^anSopposi-. 
tjon  more  active  and  ppF^ev^ring  than  ever  before  vi^^  I^kiown  te 
paby  tl|e  eo«]«gies  gf  a  fr^e  stste^  in  the .  hoot  iA  her  ^greatest 
peril.  .  Tlie  resuU  of  cdi{«tancy,.  sustained  and  animated  by  vfr* 
tpe,  has  b^<in  what  it  ^ug^tt  ta  be.:  tiie  result'  haa  beon  a  peace 
which  every  American  feels  that  he  may  >ei}j6y,  not  ^nly  withoDt 
ablush,  b^t.wuh  A  \qS^  coAsciousnass  thilt  it^bH^^  ^th  it  aiug- 
jiiejfitejLl  hof^uur  for  the  present,  and  seearityfor  the  fotore.'V' 

.  I  Jfiave  mentiojied  that  Mf,  Pinkney-was  «ctiv3- 
ly  engaged  io  the  defence  of  the  country  during 
the, war.  Soon  after  it  Wad  declared  he  wa^  elect- 
ed to  cpmmaiid  a  vokinteer  ci)rps  which  had  been 
raised  in  Baltimore  for  local  defqnce^  and^.wliich 
tvas  aUtaclied  as  a  battalion  of  riflemen  to  the 
third  brigade  of  ivlaryladd  militia.  He  marched 
with  his  corps  to  Bladensbiirg,  at  the  time  of  the 
attack  on  the  city  of  W^ishington  by  the  Britisii 
under  General  ^s^,  and  conducted  with  great 
giiliantry  i(|  tho  aatioa  at  the  former  place,  wher6 
he  w'as  severely  wounded.  Some  tiin\s  after  the 
peace,  he  resigned  hfs  command/  bi)  which  occa- 
sion the  following  communicationigi  passed  .ber 
tween  him  and  his  fellow-soWier^*^ 

*/  To  ike  Battalion  of  Rifi^meny  attached  to  /7uj  3d  BrigaeU  «f 
^arylajid  Militia,,  .^.  . 

«<  It  has  b^ojne -necessary,  "fellow-cfWzfliTs,  that  I  should  resign 
my  comniwsion  as  Vtiur*  Mhjw  \iwgA  I  aiti  about  to  resign  it  dc* 
cordingly.  I  accepted  U,  as  you'know,  during  llie  late  war^lh 
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finglamV^^^he  hope'tha^*  it  woald  enable  me  to  be  in  some  tie* 
gtfc  Usefar  Hd  itte  defence  of  our  country*  In  the  event,  my  nse- 
fuTness  has.beeii  y«*ry  small;  but  the  Itnovvlerfj^^  that  ydurt'was 
gr^st  and  signal Iim  consoled  me;  it  has  more  than  consoled  me; 
it  has  ^Hed  me  -with  an  honest  pride.  '^ 

"'4'oar  ■bravery,  and"  skill,,  and  condbcf^  have  won  ^or  yow  a 
htgh  ^Hame,  |bar  ougitxt  to  fte  dear  to  you  as  « t<5rps.  It  will,  I 
trusty  be  as  a''|[>ond  of  union,  and  keep  you  togeth^  under  a 
better. eo'mnf^and^  tb«n  I  €an  pretend  to  be.^  You  cannot  have 
a  -cornmander  ttore^trdly  attached  to  y&u  personally,  oiid  to  your 
hcMioor  as  •soldiers,  thatt  1  have  always. been;  but  ceftairth' vou 
may  have  one  with  more  activity,  more  leiscfre,  more  knowledge 
of  your  peculiar  dftscipfine.  '  •     ,  " 

•  ^  If  the*  war  'had  continued,  I  would  liot  have  parted  from 
y^it.{  but  |H^ce  hits  takea  aWay  the 'only  motive  whidi  could 
justify  me,iat  my  age,  ai|d  in  my  situatiouyin  holdinl  ^  military 
eofBinisstom  •     . 

*'  I  taltemy  leave  of  you,  therefore,  tinder  a  persuasion  that  pro- 
prteljr  demsHids  it.  I  need  not  tell  you  thaf  I  do  so  with  re^ret^ 
pradoced.  by  avremembrance^f  our  past  connexion ;  nor  is  k-  ne- 
cessary that  I  shduld  assure  you  tliat  in  cieasmg  to-be  your  com- 
m^nditag  officer,  I  shall  not  cease  to  be  your  friend; 

"  WM.  PINKNEY. 

.«  Baltimore,  Sept.  22,  1815."  .    » 

^  •  *«•  Baltimore,  Oc^  It,  1815. 

^'IHaj^r  Wm.  FtKjtNfct: 

**  Sir,— The  Battalion  of  Ridemen  ^ttache^  to  the  Third  Bri- 
gade Maryland  JVlilitia,  have  received,  with  emotfdns  of  deep 
regret,*  the  information  that  you  have  resigned  that  command^ 
the  duties  of  wbich,  during  a  most  arduous  period,  you  discharg- 
ed with  so  much  jionour  to  yourself,  a^d vantage  to"  the  corps,  and 
to  yomr  country. 

'^-lAs  lopg  aa  out  go vevoment  cherished  the  pleasing  hope  that 
the  force  pi  ju8ttice,..re?«>»A  pr  ai-gu»ieDt^  could,  induce,  a  pow- 
erful natipn  to  cea^e-ltoitt  violating  our  neutral  tights,  harassing 
Qtfr.  lawful' commerce,  acid'^dragging  our  soameA  into  ignominious 
Bonkage,  your"  splendid  talents  and  matchless  eloquent*  Were  em- 
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ployed  in  (he  attempt t  Q6i|)manding  the  r«apeet,0f  yiiv  oppooeau 
.  and  the  applause  ofyout  admiring  countfjr*  B^t,  vlien  o«ir  gov- 
ernm^t  was  at  lehg^' tardily  convinced  that  tb«  h^pe  it  kad  so 
long  cherished  jlras  indeed  fallacious,  'and  rdu«titntly  deterjdui-r 
ed,  i;i  compliance  wij;h  the  wishes  of  the  nation,  to  appei^i  to 
arms,  your  fellow-citizens  ibeiiel4  you  anidng.  the.  foromost  feo 
second  that  appeal,  and  .anslieath^  your  sword  to  ^sseit  the  vio^ 
lated  rights,  and  ay«ng^  the  insulted  honour,  of  our  beloved  coun- 
try ;  your  talents  were  therei  directed' to  improye/that  dSscipline, 
increase  that  devotion,  .and  exalf  that  couragp^  which  were  «v«n- 
tuailyso  successfully  employed  in  hrinigkig  the  war  to  a  fpeedy 
and  an  honourable  terminatKUi.. 

<<If,in  the  cddrse  of  the  glorious  contest)  ihis  corps  , has  af- 
quired  any  claim  to  the  applause. of  its  country,  we  i&  not  .hesi- 
tate (o  ascribe  it,  in  a  grefiit  degrt^^o  the  influence  of. your 
example,  which,  pervaded  its  ranks,  apd  invigorated  its  exeiti<Nii3> 
in>  the  day  of  battle.  To  be  separated  from  an  officer  whMe 
ti^ents,  courage,  and  paitriotiflin,  mre^uqlversnUy  a<lii)ir«d/  vnd 
whose  blood  has  been  freely  sitisd.iQ  defence  of  that  caii$iSy  tde 
justice  of  whi«h  his  eloquence  had,  on  many  occasions,, so  abHS* 
dantly  established^ must  be  at-  any  time  a  subject  of  regrjQt  f  but 
4ve  console  ourselves  with  the  reflection,  that  under  existing  dr« 
cumstances,  the  portion  of  your  valuable  time,  which  would  have 
b^Q  occupied  by  the  duties  of  the  command  you  have  r«si^ed, 
may  be  more  benefleially  employed  in  discharging  the  important 
iifuties  of  that4ionottrabIestatit>n  in  the  councils  of  the  republic^ 
to  which  you  have  been  called  by  the  gratitude  and  eonfidaoce 
of  your  fellow-citiiSens/'*       .  • 


l^he  st^tioti  in  the  pul!>lie  councils  to  which  Mr. 
Pinkney  ha^  beeh  called  in  the  manner  Btatec)  in 
the  above  Anjpwor,^w^9  that  of  a  Representative  in 
Congre|8.from  the  qi^y.  pf  Bakimore.    Soon,  after 
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his  election,  a^fueetidn  afose  of  very  great  impor- 
tance Under  ouf  peculiar  political  system,,  which 
was  drscttssed  with  much  zeal  and  tal$xit  in  the  two 
houses  of  the  national  legislature.  A  commerciftl 
canMntioR  betw^n  the  -Umted  States  and  Great 
Britaid  was  signed  at*  London  in  July,  1815^  and 
sobsecjueritly  ratified;  by  the  Presideiit  and  Senate^ 
by  which'it  was  stipulated  tliat  the  dis(^riminating 
duties  OR  British  ?esseU  and  their  cargoes,  t6en 
subsisting  under  certain  acts  of  Qotigress,  should 
be  abolished,  in  return  f<5r  a  rcfciprocal  stipulation 
m  the  part  of  Grfea\  Britain.  Oti  this  occasion 
a  bill  was  brought  into  the,  Hou^e  of  Representa- 
tives fo  carry  the  con^entidn  into  eflfect,  specific 
cally  eiiAetiag  the  stipulations  contained  *in  the 
c<dnrenti6ii  itself-  This  bill  was  dppc»fed  by  JiUh. 
fthHney  in  k  speech  containing  a  full  discussioii 
of  the  wtmle  subject,  both  us  connecterd  with  the 
law  of  nations  and  our  own  municipal  cbnstitu* 
lion.* 

In  order  td  explain  this  speecli,  it'  may  not  be 
osipless  to  mention  that  the  bil(  passed  tlie  House 
of  R^pir^bsentatives^  but  was  rejected  in^thf&'Btodte ; 
ibal;  body  having  passed  a  inere  xteclftfatory  bin 
ehmetihg  that  «o  tnuch  of  any  iict  6t  Congress 'as 
WBA  contrary  to-  thi3- stipulations  of  the  conven- 
tion, should  be  deemed,  and  iaken*  t«^  be'  of  no 
f&rce  or  effect.  Some  further  proceedings  totok 
place.;   and  the  disagrefeing  votes 'of  the  two 
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houses  fi^ere  atiAst  reconcUed  by  -a  comipiltde  of 
oonlerencey.^t  who^  recommendatioh  the  decla-- 
r^tory  biU  was  passed  by  the  House  of  Represen- 
tative3,^af)d  becanie  a  law.  /  ,  » 

.  it  may,  also  be  expedient  to  remind  the  jreader 
of  what  took  place  \tt  the  House  of  Repreneiita-r . 
tives  uoder  the  ndxpinistration  of  General  Wash- 
ii\g(U>ii,  as  to,  i}](e 'legislative  provisions  necessary 
to  oanry  the.  British  iceaQrpf  1794  into  effectl .  In^ 
the  ^bsLte  ,on  this  subject,  4t  was  contended  that 
th(^cocistitutiQn  having, provided  that  all  treatiaa 

;  inad^  under  the  authority  of  the  United  States  ^ 
should  be  the  supreme  law  of  the  land;  every 
treaty  being  a  contract  between  jlhe  n/itions  who 
are  pa.rtie;»  tq^it ;  and.tlie,  treaty,  with  Sre^t  Bri- 
tain liaving  been  ratified  by  the  President  with 
the  advice  ^nd  consent  of  the  Senate,  a.  re^fbaal 
by  the  House  of  Representatives  to  provide  the 
means  of  carryijig  it  into  effect,  was  consaquently 
a  violation  of  the  treaty,  and  a  breach   of  tl» 

•  national  faith:  On.  the  other  hand,  it  was  insisted 
that  a  treaty  whi<;h  required  an  appropriation^,  of 
numey«,or  any  oth^r  special  legislat;iveprovifiioii  tQ 
carxy^jt  into  effect,  was  not^  99  far,  x>{  binditi^  ot^ir 
gatioii,  until  Cobgress  had  adopted  the  measutiils 
necessary  for  that  purpose.  *  The  House  of  Repr^ 
sentatives  ijitimately  passed  a  resolution, call^ig  on 
tli.e  President,  to.  lay  before  them  the  instructions 
to  Mr.  Jay,  the  minister  by  whom  the  treaty  had 
been  negociated,  and,  the  correspondence  and 
pther  papery  except  io  far  as  they  were  improper 
to  be disclosed  on  account  of  pending  negocia- 
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tions.    Pfesideirt  Washington  declined  comply-, 
ing  with  this  request ;  statidg  that. a  treaty,  wliea    ' 
duly  made  by  the  President  dnd  Senate^  became 
the  supreme  la^'  of  the  land  ;  that  the  assent  of 
the  House  of  Representatives Kvas  not  necessary  16  , 
ks  validity  ;  and  therefore  the  papers  requested 
could  not  properly  be  required  for  the  use  of  the 
House,  unless  for  the  purpose  of  inapeachment, 
which  was  not  stated  to  be  the  object  of  the  call. 
The  House  thereupon  passed*resolutions  disclaim- 
ing the  power  to  interfere  in  the  making  of  trea^ 
ties,  but  asserting  its  right,  wheQever  stipulations 
were  made  on  subjects  within  the  legislative  pro- 
vince of  Congress,  to  deliberate  and  decide  as'to 
th^  expediency  of  carryiiig  them  into  effect.* 


•  At  the  session  of  the  Court,  1816,  Mr.  Pinkney  still  con- 
tinued his  labours  at  the  national  bar,  where  he  frequently  came 
in  conflict  with  the  great  abilities  of  Samuel  Qexter. 

Mr.  Dexter,  who  died  soon  after'  this  teirm,  may  be  pronoun- 
ced one  of  the  ablest  men  this  country  has  produced. .  Tjie  man- 
ner in  which  he  combined  the  yarioH^  talents  and  attainments  of 
the  common  lawyer,  the  civilian,  and,  the  Statesman,  may  be 
appealed  to  as  a  striking  ess^mple  of  those  expansive  views  and 
liberal  studies  which  distinguish  the  more  eminent  advocates  at 
tjie  American  bar. 

^e  was  bom  at  Boston  in  the  year  1761,  and  was  the  second 
son  of  Samuel  Dexter,  an  eminent  merchant  of  that  city.  His 
father  was  a  man  of  acute  understanding,  and  an  ardent  lover  of 
bis  country.  In  those  struggles  between  the  provincial  legis* 
lature  of  Massachusetts  and  the  royal  frovemors,  which  preceded 
and  prepared  the  revolutioi^  he  bore  a  pj'omineiit  part.  He  was 
repeatedly  negatived  by  the  Crovemor  as  a  counsellor,  until  so 

19 


Digitized  by  CjOC)Q IC 


[  142  ] 

In  March,  1816,  Mr.  Pinkney  wras  again  called 
ioto  the  diplomatip  service  of  his  country.  In  or- 
der to  ua^rstand  the  inotiyes  which  had  repeat- 
edly indiicejl  him  to  go  abroad  in  the  same  service, 
it  is  necessary  to  advert. to  some  of  *he  peculiar 
circumstances  connected  with  his  brilliant  success 
at  the  Bar.  This  success  was  as  mucli  the  effect 
of  ex]tP£kOKlinary  diligence,  and  labour  as  of  his 


constantly  was  he  re-elected,  that  it  W9s  not  thought  prudent  to 

persist  in  rejecting  him.  In  1774,  he  had  the  signal  hohpur  of 
being  negatived  by  OoveroorvGage*,  in  company  ^ith  Bowdtiin 

and  WiiHhrop,  by  the  <f  express  commands  of  bb  •  JM^esty.^ 
The  pen  of  this  eminent  patripr  is  to  be  traced  in  this  answera^lo 
the  Governor's  speeches,  and  (he  various  state  papers  of  jthe 

^  day  ;  which  have  so  long  been  the  theme  of  general  admiration 
for  their  manly  style,  their  perspicuous  argument,  and  their  firm 
and  bold  tone  of  remonstrance  against  the  oppressive  measures 

.of  the  British  government  He  lived  to  see  his  country. free  and 
happy ;  ^^^'  tl^  evening  of  his  days  was  spent  in  studies  con- 
nected with  the  n9blest.  speculations  in  which  the  human  mind 
can  be  engaged.  -  These  studies,  begun  and  continued  for  his 
own  private  satisfaction,  resulted  in  the  establishment  of  a  pro- 
fessorship of  Sacred  Literature  in  the  University  at  Cambridge, 
which  was  founded  by  his  testament. 

His  son  was  graduated  at  this  university  in  1781.  With  sdch 
a  paternal  example,  the  pajh  of  public  and  private  vfftue  was 
open  before  him.  A'fter  being  admitted  to  the  bar,  he  rose  mr 
pidly  to  emWience  in  his  profession,  and  in  the  public  councils  of 
his  native  State.  He'  was  soon  elected  to  Congress ;  at  first  as 
a  member  of  the  House  of  Representatives,  and  afterwards  as 
a  member  of  the  Senate.  He  distinguished  himself  as  an  eMe 
de1^a|or,  at  a  period  when  both  houses  of  the  national  legislatoTe 
were  adorned  with  the  presence  of  many  eloquent  statesmen; 
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genius  and  rare  endowments  of  mind.  His  con- 
tinued application  to  study,  writing,  and  pubUc 
speaking,  which  ajihysical  constitution*  as  power- 
ful* as  his  int^ilectuaI  enabled  him  to  keep^  up 
with  a  singular  perseverance,  was  one*  of  the  most 
remarkable  features  of  his  character.  He  was 
never^satisfied  with  investigating  his  caiises,  and 
took  infinite  ^atns  in  exploring  their  f&cts  ^nd 


and  was  successively  appointee^  Secretary  of  War,  and  of  the 
Treasury,  under  the  admihistrtition  of  President  Adams.  On 
the  change  of  administration,  in  1801,  he  resigned'  his  official 
^tatton,  and  resumed  the  practice  of  his  profession ;  but  he  n\ever 
remained  a  silent  or  indifferent  spectator  of  the  dissentions  and 
dangbi?  of  his  cobntry.  "The  prerogative  of  the  m^nd  of  Mr. 
"  Dtxi^r  Was  a  rigfit  to  think  for  itself;''  and  on  (he  declaration 
of  it^arwith  Great  Britain  io  181 2,.  he  separated  from  the  politi- 
cal connexion  'with  which  he  had  hitherto  acted. 

He  took  a  zealous  part  in  promoting  the'  interests  of  learning^ 
and  devoted  his  leisure  to  the  same  studies  which  had  engrossed 
so  mueh  of  the  attention  of  his  father.  He  was  deeply  grounded 
in  the  doctrines  of  Christianity,  and  the  testimonies  upon  which 
their  Credibility  is  rested.  Thev  habitually  guided  his  conduct 
in  life,  and  he  strengthened  their  influence  by  private  meditation 
in  that  retirement  which  was  so  congenial  to  his  disposition.* 

The  featuces  of  the  intellectual  character  of  Mr.  Dexter  pre- 
sented a  strong  contrast  with  those  of  Mr.  Pinkney.  He  had 
cultivated  his  powers  by  silent  meditation  and  reflection,-rather 
th^n  by  the  study  of  books.  Without  being  at  all  deficient  in 
mere  technical  learning,  he  relied  mainly  upon  his  own  distin- 
guishing faculties,  and  in  his  legal  investigations  sought  for  those 


*  The  aboye  account  is  principally  compiled  from  a"  notice  which  appear- 
ed in  one  of  the  Boston  newt papcrt  toon  after  Mr.  Dexter'i  ^eeease. 
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cirQuiii8tanoeB>  and  all  the  teciim6al  learning  eoa- 
fiected  with  them.  He.  constantly  continued  the 
practice  of  «private  declamation  as  a  useful  exer- 
cise, and  was  in  the  hahk  of  premeditating  his 
pleadings  at.  the  bai*,  and  his  other  public 
speeches, — not  only. as ^  the  general  or^r  or 
method  to  be  observed  in  treating  his  subject,  the 
authorities  to  be  relied  on,  add  the  leading  topics 


original  principles  which  lie  at  the  foundation  of.  every  civilized 
code.  His  foKe^isic  style  was  marked  by  a  stroi^  metapb^sical 
logic,  combined  with.^reat  purity  and  simplici^  of  diction  ;  and 
he  unfolded  the  m9st  perplexed  and  intricate  quest/ods  of  public 
and  private  law  with  a  power  of  analysis  which  seemed  almost 
intuitive.  In  the  course  of  his*  investigatiions  he  frequently 
arrived  at  the  same  conclusions  with  those  who  pursued  the  inore 
laborious  process  of  reasoning,  merely  from  analogy  and_  prece- 
dents }  ai)d  often  found  himself  sustained  by  the  authority  of  a 
Scott  or  a.  Mansfield,  when  he  was  not  aware  that  he  was  (read- 
ing in  the  footsteps  of  those  great  jurists.  At  other  times  he 
confirmed  and  strengthened  the  authority  of  the  oracles  of  the 
law  by  new  inductions  and  fresh  illustrations  drawn  from  his 
own  capacious  intellect.  *  Less  attentive. to  the  forms  and  analo- 
gies of  technical  law,  than  to  the  principles  of  natural  equity,  his 
mind  was  enlarged  by  a  philosophical  view  of  universal  jurispru* 
dence ;  and  to  him  might  be  applied  what  Cicero  says  of  Su]pi«* 
cius  :-^<^  Neque  ille  magis  jurisconsultus  quam  justitise  fuit :  ita 
ea  que  proficisebantur  a  Legibus  et  a  Jure  civili  semper  ad 
Facilitatem  l'!quitatemque  referrebat."  But  it  is  higher  praise 
and  equally  well  merited,  that  in  him  tlie  character  of  the  advo- 
cate seemed  to  borrow  a  new  lustre  from  that  of  the  philosopher 
and  the  patriot ;  that  like  the  illustrious  Roman  referred  to, — 
^^  in  his  political  conduct  he  was  always  the  friend  of  peace  and 
'<  liberty  ;  moderating  the  violence  of  opposite  parties,  and  dis^ 
^  uouraging  every  step  towards  civil  dissentiops." 
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jo(  illustration,  but  frequeotly  as  ta  the  principal- 
passages  and  rhetoricfal  embetlishineDtfi.  These 
last  he  sometimes  wrote  out  befbrehaod ;  not  that 
he,  was  /  deficient  in  fiacility  or  fluency,  but  in 
order  to  preserve  the-  comnrand  of  a  Correct  and  , 
elegant  diction.  All  those  who  have  heard  him 
address  a  jury,  or  a  deliberative  adser^bly,  know 
that  he  was  a  consummate  master  of  the  arts  of 
extemporaneous  debating.  But  he  believed,  with 
the  most  celebrated  and  successful  .orators  of  an; 
tiquity,  that  the  habit  of., written  composition  is. 
necessary,  to  acquire  and.  preserve  a  style  at  once 
correct  and  graceful  in  public  speaking ;  wbieh 
wirthout  this  aid  is  apt  to  degenerate  into  collo- 
quial negligence,' aiid  to  become  enfeebled  by  te- 
dious verbosity,*     His  law.  papers  were  drawn 


•  A  writer  in  the  Edinburgh  Review,  referring  to  this  piactice 
of  the  ancients,  quotes  the  fullowing  passage  from  Mr.  Broag- 
haro's  Inaugural  Discourse,  on  his  election  as  Lord  Rector  of  the 
Ifiriversity  of  Glasgow.     "  I  should  lay  it  'down  as  a  rule  admit- 
ting of  no  exception  that  a  man  will  speak  well  in  proportion  as  ^ 
he  has  written  much  ;  and  that  wi^i  equal  talents,  he  will  be  the 
fioest  extempore  speaket  when  no  time  for  preparing  Is  allowed, 
who  has  {Prepared  himoself  the  most  sedulously  when  he  had  an 
opportunity  of  delivering  si  premeditated  speech.  *  Alt  tfa^  ex- 
ceptions, I  have  ever  heard  cited  to  thii  prhiciple,'  are  apparent     / 
ones  only,"  &c.     The  reviewer  then  proceeds  to  mention  some 
.  examples  of  this  practice.    ^*  Pericles,  we  learn, — Pericles,  of 
whose  astonishing  powers  an  attempt  has  \)een  ma'de  to  convey  . 
an  adequate  idea  by  affirming  of  liim  that  he   thundered,  and  ' 
lightened,  and  shook  all  Greece, — a  man  of  business,  -too,  (as 
Mr.  Hume  justly  observes  of  him,  if  ever  there  was  one,)  pre* 
pared  himself  by  written  composition,  and  first'  introduced  the 
praCti^e-^ir$«T«c  yfoutrtf  x»>ov  ly  imA9ri»^  fin,  T^r  t/b  tfvTov  ^X*^' 
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up  with  great  care ;  aiid  fats  written  opinio^a  were 

'  elaborately  coHipoB^d  both  ad  to  matter  aad  style ; 

asdft^queBtiy  exhausted,  by  a  full  discussioti,  the 

subject  sdbmitted  for  iris  consideration.    If  to  all 

.these  circumstancetiy  be  ^dded  the  fact  that  he 


(«y7«f.  And  this  it  wiU  be  remembered  was  done  at  Athens, 
where  the  people  were,  according  to  pemostheaes,  the  readiest,  the 
quickest,  and  the  most  expert  ,at  eztemgpre  composition.  It  by 
no  means  follows,  that  a  person  of  experience  and  study,  if  pre- 
|iared  with  regular  anc^s^t  passages,  (Lord  Crskine,  we  beKeve, 
ha<^,wvftten  down,  word  for  W6rd,  the  passage  about  the* Savage 
ami  Ins  bundle,  of  sticks,  >ni  his  speech*  on  Stockc^ale's  trial))  is, 
when  those  passages  are  etidecl,  like  a  swiinnier.  who  goes  to.tli^ 
bottom  the  very  moment  he  los^  ,his  cbrks.  Nabji^  sine  cpriice  ! 
The^ind,  having  acquired  a  certain  ezciiement  and  elevation, 
and  received  an  impetus  from  tlie  tone  and  quality  of  the  matufred 
afid  premeditated  composition,  perseveres  in  the  samer  course,  and 
retains  that  impetus  after  the  impelling  cause  shall  have  died 
away." 

Mr.  JVloore,  in  his  interesting  life  of  Sheridan^  remark^,  aa  one- 
of  the  striking  characteristics  o(  that  extraordinary  person,  the 
great  degree  of  labour  and  preparation  which  his  productions, 
both  as  an  orator  and  a  Writer,- /:ost  him.  '^  He  never  made  a 
speech  of  any  moment,  of  whjch  the  sketch,  more  or  less  detail* 
ed,  hasnot  been  found  among  his  papeis — with  the  showier  pas- 
sages generally  written  two  or  three  times  over  (often  without 
:  any  material  change  in  their  form)  upon  small  detached  piee(*s  of 
paper,  oc  on  cards.  To  such  minutijB  of  effect  did  he  attend, 
that  I  haye.ibnnd,1n  more  than  one  instance,  a  memorandudi  ^ 
Qiade  of  the  precise  place  in  which  the  words  ^  Good  God,  Mr* 
Speaker,' ^ere  to  be  introduced.  These  preparatory  sketches 
«are  continued  down  to  his  latest  displays ;  and  it  is  observable 
that  when  from  the  increased  derangement  of  his  affairs,  he  had 
no  longer  leisure  or  collectedness  enough  to.  prepare,  he  ceased- 
to  speak.*' 
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'  eagaged  iirthc-  perforAionoe  of^his  professi-aoal 
duties  with  unuBUf^  zeal,  a}way«  i^egarding  his 
owa  repfUation  a«  at  atake,  as  ^ell  as  the  rights 
9nd  interests  of  his  client,— and  aensibly  alrve  to 
every  tbmg  which  n>Ight  affect  ettfaer,  and  that  he 
spoke  with  great  ardour  and  vehemence  ;  it  must 
be  evident  that  the  most  robust  constitution  would 
not  be  i&ufBcieht  to  sustain  such-mtei^e  and  unin- 
termitted  labour,  where  every  exertion  was  a  con^; 
test  for  victory,  and  eacli  new  success  a-  fresh 
stimulus  to  ambition.  He,  therefore,  found  it  ne- 
odssary  to  vary  bis  ^oceupatioifis,  and  to  retire- alto- 
gether from  the  bat  for  a  season,-  in  order  to  refresh 
bis  weaned  tody  and  mind,  with  the'  purpose  of 
a^ain  returning  to  it^  with  an  alacrity  t/jvigbrafed 
and  quickened  by  this  temporary  suspension  of 
his  professional  pursuits.  H-e  was  thus  induced 
to  accept  the  appointment  of  Minfster  PrenipO- 
tentiary  to  the  court  of  Russia,  and  of  special 
Minister  to  that  of  Naples.  Soon  after  this  dou- 
bier  mission  had  been  conferred  upon  Jhim,  in  a 
consrersation  with  one  of  his  friends,  he  said : 
"  There  are  those  among  my  frii6nd&  who  wan- 
der  that  I  will  go  abroad,  however  honourable  the 
service.  They  know  not  how  I  toil  at.the  bar ; 
they  know  not  all  my  anxious  days  and  -sleepleas 
nights;  I  must  breathe  awhile  r the  bov^  forever 
bent  will  break  :"  "Besides,'*  he  added,  "  I  want 
to  see  Italy  :  the  orators  of  Britain  I  have  heard^ 
but  I.  want  to  visit  that  clussic  land,  the  study  of 
whose  poetry  and  eloquence  is  the  charm  ^f  my 
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H/W  i  I  shall  set  my  foot  on  ite  shores,  with  feeling« ' 
that  I  cannot  describe,  and  return  with  new  en- 
thusiasm, I  hope  new  advantages,  to  the  habits  x>f 
public  speaking."  '  i 

On  this  occasion  be   published  the  following 
Address  to  his,  constitujents  : 

"Fblm>w-CitizbjN5 — My  aocep|tance  of  an  appointQaent  as 
tlie  iMinister.  Phmipotentiary  of  thte  United  States  to  Russia,  makes 
ft  necessary  that  I  should  resigft  my  seat^s  one  of  your  Repre- 
sentatives ift  Congress.  '  I  aiii  conscious  that  I  owe  you  an  apo- 
logy forhavjiig  attfempt^d  to  hold  it  eVen  for  a  single  day,  tatfter 
thart  for  4hi&  tardy  resigniitioD  of  at ;  and  I  Bssure  you  if  I  had 
acted  upon  ipy  pwn  judgment,  .instead  of  the.  suggestions  of 
friends,  who  hppftd  that  1  should  find  leisure  to  be,of  some^use 
to  you,  I  shoiild  long  sYnce  have  given  you  an  Opportunity  of  s^- 
.leciing  a  better  rct>re9entathre  in  my  place.  1  Was  persiiadi'd 
before  the  present  session  commenced,  that  the  duties  of  my  pro- 
fession, which  a  long  course  of  public  employment  had  rendered 
indispensible  to  my  family,  would  press  so  urgently  qpon  me  as 
to  compel  me  to  seem  careless.of  your  interests.  The  event  has 
verified  that  persuasion.  During  the  greater  part  of  this  session 
I  have  been  incessantly  occupied  in  courts  of  justice,  and  have 
been  scaccely  able  to  give  such  attendance  in  the  House  of  Repre- 
sentatives as  \jrould  allow  me  to  vote  upon  the  most  important 
queslions.  T9  mix  much  in  the*  discussion  of  those  questions^ 
greatly  as  I  desired  to  do  so,  was  impracticable.  If  I  had  re- 
mained at  the  bar,  therefore,  I  shodld  have  thought  it  incumbent 
upon  mo,  niter  siich  an  experiment,  to  ask  your  permission  to  re- 
tire-fforo  the  post  m  which  your  partlajity  had  stationed  me  ;  con- 
vinced that  it  would  be  ipipossible  for  me  to  do  justice  in  it  either 
to  you  or  myself,  without  the  utter  neglect  of  what  I  owe  ta 
those  who  dep^endupon  me  for  support. 

«I  beg  you,  fellow-citizens,  to  believe  that  I  have  not  willingly 
been  an  inattentive  tervant,  and  diftt,  as  I  was  proud  of  the  high 
distinction  which  you  had  coafiprred  upon  me,  I  should  havp  me- 
rited it  by  a  clo»e  application  to  your  concerns,  if  I  had  he^Q.  at 
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liberty  to  do  so,  I  feci  a^ured  thai  I  notay  jpely  upon  yoil* 
known  liberality  for  my  justfficaiion  in  this  respect ;  and,  whHe  1 
offer  you  my  gpatefol  thanks  for.  Ihe.proof  of  confidence  widi 
which  you  have  honoured  me,  and  that  tdo  in  a  season  of  dan- 
ger and  trial,  which  has  now  passed  away,  T  pray  you  to  be  con- 
vince^ thai  you  will  always-find  id  me/fe  faithful  friend,  devoted 
to  your  honour  and  prosperity,  in  whatever  situation  I  may  hap- 
pen to  be  placed.  ' 

WM.  PINKNEY/> 


Mr.  ftnkney  embarkecl,  for  tte  purpose  of 
proceeding  on  his  foreign  missions,  on  board  the 
Washington,  a.ship  of  the  line,  composing*  a  part 
of  our  Mediterranean  aqiiadron,  under  the  com- 
mand of  Comipodbre  Cbauntey,  and  landed  at 
Naples  on  tie  26th  of  July,  1816.  The' object 
of  bis  mission  to  the  Neapolitan  court  was  to  de^ 
mand  irooi  the  present  governmeM  of  Naples  in- 
demnity for  the  losses*  which  out'^merch'ants  had 
sustained  by  the  seizure  and  confiscation  of  their 
property  in  li509,  during  the  reign  of  Murat.  Af- 
ter he  had  fulfilled  the  duties  of  this  special  mis^ 
sion,  he  was  to  proceed  to  St.  t'etersburg  •  as  the 
minister  resident  of  the  United  States^  • 

On  his  arrival  at  Naples  be  immediately  appli^ 
ed  himself  to  the  busitiess  with  which  h^  waa^ 
charged,  and  after  various  conferences  with  the 
Marquis  di  Circello,  the  Minister  of  Foreign  AR 
fktrs,  he  addressed  a  note  to  that  minister,  con-  * 
tainingan  elaborate  argument  upon  the  responsi^ 
Ulity  of  a  nation  for  wrongs  done  and  obligation* 
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jRCurred  under  its  actual  nriers,  upon  a  subse- 
quent revolution  in  the  government  which  may 
st^mp  those  rulers  with  the  character  of  usurpers 
jn  the  view  of  their  successors.^ 

The  Neapolitan  minister  evaded  giving  any 
answer  to  this  note,  until  after  Mr.  Pinkney's 
departure  from  Naples,  which  he  was  obliged,  by 
his  instruction^,  to  leave,  in  order  to  repair  to  his 
^post  at  St.  Petersburg;  and,  as  is  well  known, 
the  Neapolitan  governmeht  refusi^d  to  admit  the 
justice  of  the  demand  which  he  was  directed  to 
present  for  its  consideration.  ^ 

During  Mr^  Pinkney's  stay  at  Naples  he  receiv- 
ed ^information  from  Mr.  Harris,  our  Charge 
d' Affaires  at  St.  Petersburg,' that  {he  Emperor  of 
Russia  h'aving  taken  QfTence  at  the  conduct  of  the 
Upited  States'  government  in  the  afiair  of  Mr. 
KosloflT,  the  Russian  Consul-General  in  this  coun- 
try, had  forbidden  Mr.  Harris,  from  appearing  at 
court.  Kosloff  had  been  arrested,  upon  the  accu- 
sation of  having  committed  a  horrible. crime  ;  and 
was  indicted  for  the  offence  in  the  State  Court  of 
Pennsylvania.  A  motion  was  made  by  the  pri- 
soner!s  counsel  to  quash  the  indictment  for  want 
of  jurisdiction  in  the  Court,  upon  two  grounds  : 
Ist  l^hat  consuls  are  privileged  by  the  law  of 
nations  from  criminal  prosecutions  in  the  tribunals 
of  the  country  where  they  reside.    ?dly.  That  by 


*  State  Papers,  vol.  xi.  p.  487". 
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the  constitution  of  the  United  States  Exclusive 
jurisdiction  in  all  ca^es  affecting  ambassadors, 
other  public  ministers,  and  consuls,  is  conferred 
upon  the  Courts  of  the  Union.  The  first  point 
wa^  determined  inthe  negative ;  but  it  was  heM, 
that  although  foreign  consuls  are  amenable  to 
thie  criminal  justice  of  the  country  where  they 
reside,  yet  the  national  constitution  has  conferred 
upon,  the  Courts  of  the  United.  States  ^xcZtmi?^ 
jurisdiction  of  all  offences  cqmmitted  by  them  in 
this  country.  But  the  State  Court  did  not  under- 
talje  to  determine  by  what  law  he  was  tp  be  tried 
in  the  Courts  of,  the  Union ;  .and  he  was  after- 
wards discharged  without  a  trial,  upon  the  doubts 
-which  I  have  before  stated  to  exist  among  our 
jurists,  whether  the  Coui^ts  of  the  United  States 
have  power  to  try  and  punish  offence^  committed 
by  a  person,  over  whom  they^  have,  by  the  consti- 
tution, jurisdiction  in  all  cases  ;  but  where  there* 
is  no  express  act  of  Cotagress  defining  the  offence 
sind  affixing'-the  punishment :  or,  as  it '  has  com- 
monly been  expressed,  whjether  the  national 
Courts  have  any  common  Jaw  jurisdictipn. 

Kir.  Pinkney  deemed  this  matter  of  sufficient 
importance,  ill  respect  to  the' propriety  of  his  pre- 
senting himself  as  the  minister  of  the  United 
States  at  the  Russian  court,  so  long  as  the  diffi- 
culty subsisted,  to  induce  him  to  send  forward 
Colonel  King,  the  Secretary  of  bi|»  Legation,  with 
the  following  letter  to  Mr.  Harris  : 
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«  Private.  *<  Naples^  Stptmber  I?,  1816. 

"  Sir, — ^I  received  last  nigbt  your  letter  of  the  30th  ef  July, 
with  its  enclosure.  Tlie  light  in  which  the  Cmperpr  has  seen 
the  a0air  of  Mr.  Kosloff  is  very  much  to  be  regretted ;  )mx  I 
have  710  orders,  to  offer  any  explanations  upon  it,  ahhough^the 
means  of  explanatioiv  have  been  put  into  my  hands'  by  the  De> 
partment  of  State;  I  am  iti  possession  of  copies  of  all  the  mate- 
rial papers  belonging  to  the  case ;  and  consequently  know  and 
am  able  to  say  with  perfect  confidence,  that  the  government  of 
the  Uflit(*d  States  had  not,  either  in  iact  or  constructively,  any 
participation  inlhe  act  of  whieb  the  Bmperor  seems  pardcularlj 
to.xompkin>  I  am  not,  however,  authorized  to  make  a  formal 
disavowal  of  that  act,  because  (as  I  presume)  it  had  not  occurred 
to  the  government  that  it  could  be  necessary,  or  would  be  de- 
sired. 

<'  It  is  impossible  to  understand  this  afibSr  ever  so  sligfatfy 
without  perceiving  that  it  was  altogether  a  judicial  proceedings 
in  the  cbjnnm'op  course,  by  a  ihagistrate,  and  by  offiders  of  the 

^  State  of  Pennsylvania^  over  ^hom  the  government  of 'the  Union 
could  exert  no  preventive  control,  (even  if  it  had  divined  their 
iolention  to  arrest  and  imprison  Mr.  Kosloff,)  and  against  whom 

-  it  e4>ukl  institute  no  prosecution,  after  the  act  was  done,  with  a 
view  to  their  punishment.  Jt  is  plain  uppit  the  face  of  the  tranS" 
action  that  the  government  of  the  United  States  has  giveq  no 
cause  of  offence  to  Russia,  either  b^  what  it  omitted  to  do,  pr  by 
what  it  did.  In  truth,  it  omitted  nothing  which  it  could,  9Xkd  ' 
ought  to  have  done;  and,  in. all  that  It  did,  manifested  the  ut« 
most  possible  respect  to  the  Emperor.  It  endeavoured,  tl|rough 
its  law  officer  (the  Pistrict  Attorney  for  Pennsylvania)  to  put 
an  end  to  the  prosecution,  by  placing  Mr.  Kpsloff,  as  Russian 
ConsulrGeneral,  under  the  peculiar  protection,  either  of  the  law 
of  nations;  or  Y>f  the  constitution  of  the  United  States^  and  the 
prosecution  was  tern^inated  by  a  decision  of  the  Court  of  Penn* 
sylvania,  that,  although  a  consul  is  not  entitled  (as  undoubtedly 
he  is  not)'  to  the  immunities  which  appertain  by  the  jtis  gentium 
to  ministers,  he  is  nevertheless  not  amenable  in  America  to  a 
^fate  trifmnal    'The  p^ovemn^ent  could  go  no  farther ;  and  thin 
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was  thrvhc^  of  ils*€(»Anezion  with  Mr.  Kotloff's  case,  with  the 
exception  only  tf  its  refusal  afterwards  to  is^e  an  order^  upon 
Mr.  Daschkoff's  appHc^ion,  for  the  tKal  of  Mr,  Kosloff  in  utri- 
humd  of  the  Vnited  States  ^  the  Attoraey-Geheral  having  re- 
ported that  according  to  a  recent  adjudication  of  the  Supreme 
Court,  such  a  trial  could,  not  he -had. 

*^  When  1  led  America,  I  dp  not  believe  any  body  supposed 
that  the  £mperor  had  taken,  or  would  take,  unU>fage,  at  Mr. 
Koslofi?s  affair.  In  my  instructions,  therefore,  (which  breathe 
nothing  but  esteem  and  reverence  fM:  the  Emperbr,).it  is  liot  even 
mentioned.  Yet  I  am  sure  that  if  the  American  ^ov^nment  had  ' 
anticipated  the  feeUng  which  it  has .  excited  in  the  Emperor,  it 
would  have  hastened  to  prevent  it  by. such  explanations  as  could 
not  have  failed  to  be  satisfactory.  The  disposition  of  the  go- 
vernment of  the  United  States  to  cultivate  the  mosft  amicable 
relations  with  his  Imperial  Majesty  is  known  to  all  the  world  ^ 
and  if  it  has  not  been  forward  to  explain  the  case  of  Ms..  KoslofT 
before  ejcplanation  was  required,  it  icould  only  be  because  the 
consciousness  of  its  sentiments  of  respect  and  kipdness  stood  in 
the  way  of  even  a  conjecture  that  they^  Would  be  brought  into 
question. 

<^  I  take  for  granted,  however,  that  as  Mr.  Daschkoff  wsis  di- 
rected to  ask  reparation,  the  misunderstanding  has  long  since 
been,  removed,  notwithstanding  the  strong  step  adopted  by  the 
Emperor  tjt  .liminey  of  forbidding  the  appeiftance  at  court  of  the 
Charge  d' Affaires  of  the  United  States.  It  is  not  improbable 
that  I  shall  receive  in  a  few  dsty&  (by  a  despatch  vessel  expected 
by  Commodore  Chauncey)  some  communication  from  the  De- 
partment of  State  on  this  matter ;  and  I  oan  scarcely  doubt  that 
yott  have  already  received  instructions  concerning  it.  At  any 
rate,  I  persuade  myself  .that  nothing  serious  ifan  ultimately  groiv 
Qut  of  such  a  difficulty.  But  still  it  would  be  improper  that  I 
should  il^resent  myself  before  the  Emperor  as  the  minister  of  my 
country,  until  I  know  with  certainty  that  the  difBculty  has  wholly 
ceased,  or  until  I  have  such  further  instructiotas  liS  will  enable 
me  to  remove  it,  or  will  make  it  my  duty  to  encoutiter  it*  While 
you  are  desired  to  absent  yourself  from  court,  it  would  be  rash 
in  me  to  hope^  (at  least  until  I  have  power  to  do  what  it  seems 
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is  indispensible,-!,  e.  to  disavow  bji  thi  ev^rtssi  tmimcmd  9f  Mjr 
gaoirumentf  the  ^cDnduct  of  ifae  magistrate,  &c)'  tt»'be  received 
with  the  refl|)eet  which  is  due  to  those  whom  I  hHwe  dbe  honour 
t<i  represent.  Upo^a  point  so  delicate,  t  #i41  lAk  unnecettaiily 
put  any  thing  to  hazard. 

"  I  have,  therefore,  determined  to  send  to  yoo  immediately^ 
with  this  letter  and  all  the  papers  above  alluded  lo,  Cdlonel  King, 
(the  secretary  of  my  legation  here  and  in  Russia,)  and  to  follow 
myself  as  far  as  BetUn,  as  soon  as  my  business  here  is  finished. . 
My  mission  to  Ihis,  court  will  be  brought  to  a  close  within  the 
next  fortnight ;  9nd,  I  shall  then  lose  no  time  in  proceeding  to- 
wards St.  Petersburg  until  I  reach  Berlin,  where  I  shall  wait  to 
hear  fiiarayou,  unless  I  hear  fr6m  .you  sooner,  as  I  hope  I  shall. 
Colonel  King,  who  knows  perfectly  my  views,  will  supply  ver-  ' 
byiy  what  may  be  deficient  in  this  letter." 

The  foil  owing  is  an  extract  of  a  letter  from 
Mr.  Pinkney  to  Mr.'  Monroe,  dated  Qctol>er  7th, 
1816.  *         .         '  '  . 

<<  I  am  at  last  on  the  point  of  quitting  Naples.  I  have  heard 
nothing  further  from  Mr.  Harris,  and  Mr.  King  has  not  written 
to  me  since  he  leff  us ;  but  I  shall  go  on  towards  St.  Petersburg 
as  rapidly  as  I  can,  in  the  confidence  that  the  affair  of  Koslotif  has 
been  settled.  My  health  has  suffered  here.  The  climate  looks 
well  enough,  (not  better  however  than  our  own,)  but  it  relaxes  and 
enfeebles  much  more  than  ours.  The  so  much  vaunted  sky  of 
Italy  appears  to  me  (thus  far)  to  be  infinitely  inferior  to  that  of 
Maryland.  Every  thing  here  has  been  overrated  by  travellers, 
except  the  Bay  of  Naples,  and  the  number  and  clamorous  impor- 
tunity of  the  common  beggars,  and  the  meann^s  of  the  beggars 
of  a  higher  order,  which  it  is  absolutely  impossible  to  overrate. 
After  all,  our  country  gains  upon  our  affection  in  proportion  as 
we  have  oppoitunities  of  comparing  it  with  others. 

<<  About  this  time,  the  American  people,  as  I  trust,  are  em- 
ployed in  preparing  to  offer  you  the  only  recompense  in  their 
power  (a  flattering  one  it  is  to  any  man)  for  your  long  and  faith- 
ful services.     I  feel  confident  that  before  this  reaches  you  it  will 
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b^  known  .that  your'feJl«w-cJriBea»  thipk  you  entitl^cl,  by  a  lif4  of 
unsullied  honour,  svnd  en%iitene(d  patriotisv^  to  be  preferred  to 
all  others  as.  their  chief  magis^ater  It  wiU  depend  upon  that 
whether  I  continue  in  public  life^r  Bot\  My  wi^ h  at  apy  rate  (I 
think  I  shall  not  change  tt)  is  not  to  remain  loii^  at  St.  Peters- 
burg, The  station  in .  London  is  M\y  and  likely  lo  be  so,  and 
in)c  desire  of  eoMrse  will  be  (as^  I  now  belierre)  to  return  to  Apie- 
ffka  about  the  time  I  meni^ooed  to  ^ou,  th%t  is,  after  a, lapse  of 
two  year's  from  the  epoch  of  my  departure  from  it.  The  proba- 
bility is,  that  in  that  event,;!  shall  station  myself  permc^nently  at 
Washinf  ton^  and  that  1  shall  there  resume  n^  professional  pujP'^ 
suite. '^    •    •    #  •        ..       ■     :  . 

Ml*.  Pinknejr  soon  afterwards  )[>roee<»ted  through 
Rome,,  and  the  other  principal  Italian  cities,  to  ^^ 
"Vienna,  an4  finding  the  obstacle  aTlude'd  to  in 
thi&  a,bpve  lcttei:s  .  removed,  continued  ,bis  jour- 
ney to  ^t.  Petersburg",  where  iie  remained  about 
two  years.  . 

In  a  letteir  to  his  daughter,  Mrs.  Cumberland 
D.  Williams,  ^ated  the  16th  of  August,  1817,  he 
speaks  of  his  heedth,  and  that  of  his  family  being 
affected  by  Jthe  climate,  but  that  every,  body  had 
been  so  kind  to  them  that  they  almost  forgot  that 
the  cliqnate  did  not  suit  them:  He  mentions  that 
he  had  requested  his  recall,,  and  hoped  before 
long  to  return  home,  to  leave  the  United  States 
no  more.  In.  the  same  letter,  he  gives  the  follow- 
ing sketches  of  some  of  the  members  of  the  Im- 
perial family. 


''  The  Empress  Mother  is  still  a  charming  woman,  and  when 
young  must  have  been  extremely  handsome.  She  may  he  said 
to  Jo  the  honours  ofthis  splendid  court,  and  it  is  fit  that  she  should. 
Her  manners  are  infinitely  pl^asing^  at  the  same  time  that  they 
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tir^  lofty ;  and  she  is  a^perfect  mistress  of  the  ^cts  of  conTeiW'* 
tioQ.  She  is,  mojeover,  exemplary  in  all  the  relations  of  life,  aUd 
is  beloved  /or  her  goodness  by  all  classes. 

^^  Of  the  reigning  Empress  it  is' impossible  to  speak  in  ade-^ 
qnate  terms  6f  praise.  It  is-Yiecessary  to  see  her  to  be  able  to 
tomprehend  how  wonderfaHy  kiter^ting  she  is*  It  is  no  exag- 
gerationto  s^y,  that  with-a  slight  abatement  for  the  efi^ts'of 
time  and  severe  afiicltoni  (produced  by  the  loss  of  her  children,) 
she  combines  every  cha^m  that  contributes  to  female  loveltnen^ 
with  all  the  qaalitiesthat  peculiarly  t>ecome  her  exidted  station* 
Her  figure,  afthougfar  thin,  is  exqiiisitely  fine.  Her  countetiance 
is  a  subdoiog  picture  of  feeling  and  intelligence*  Her  voice  is 
of  that  serft  and  happy  tone  that  goes  directly  to  the  h^rt,  and 
inirakens  ^ery  sentiment  which  a  virtuous  woman  can  be  apibi- 
'  t^s  to  excitV.  H^  manner  cannot  be  described  or  imadned* 
It  is  graceful,  unafiectedly  gentle,  wmning,  and  at  the  s^ime  time 
truly  dignified*  Her  conversation  is  suited  to  this  noble  exterior* 
Adapted  with  nic'e  discrimiriatioo  to  those  to  whom  it  is  addresiv- 
ed,  unostentatious  and  easy,  sensible  and  kind,  it  captivates  in- 
variably the  wise  and  good,  and  (what  is  yet  more  difficult) 
satisfies  the  frivolous  without  the  slightest  approach  to  frivoli^. 
If  aniversal  report  may  be, credited,  there  is  no  virtue  for  ^hich 
"this  incomparable  woman  is  not  distinguished  :  and  I  have  rea- 
son to.  be  confident  from  all  that  I  have  observed  and  heard,  that 
her  understanding  (naturally  of  the  highest  order)  has  been  eni* 
bellished  and  informed  to  an  uncommon  degree  by  judicious,  and 
regular,  and  various  study.  It  is  not,  therefore,  surprising  that 
she  is  alike  adored  by  the  inhabitant  of  the  palace  and  the  cot* 
tage,  and  that  every  Riiss^an  looks  up  to  her  as  to  a  superior  be- 
ing. She  is,  indeed,  a  superior  being,  and  would  be  adored,  al- 
though she  were  npt  surrounded  by  imperial  pomp  and  power." 


The  following  extract  of  a  letter  from  a  friend 
of  the  Editor,  whp  was  much  io  Mr.  Pinkney's 
society  at  St.  Petersburg,  will  eiplain  his  man- 
ner of  life  and  the  nature  of  his  pursuits  while 
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ia  ^t  capital,  as^ell  a^  tbe  ^stifibate  formefi  of 
his  talents  and  thip  extent  6^  \X%  attainments  b;  a 
very  intelligent  observer.^   . 

^  I  arnv^4  In  St.  .Petersburg  if). the  monrtb  of  June^  1817*  l 
carried  *a  letter  of  iiitrodbction  to  JVf  r.  I^nkiiey  Arom  our  friend, 
Alt.  Justice  Story.  Mv/  P:  reqpived  aie  at  once  ifilh  the  great* 
est  kindness  and  l^ospitalitjr,  ,  He  told  nte.  almost  the  first  tiqie  I 
s&w  bim,  that  he  should  not  make  a  single  dinn^'  foi^  me,  or  re* 
ceive  me  with  certftipny  ;*but  if  I  would  consider  mysdf  a  mean- 
ber  of  his  family,  aiid  take  a  seat  at  his  table  eons^tly,  whea 
not  othenrise  engaged,  he  should  be  gratified. '  As  I  sdon  /oundl 
he  was  in  earnest^  I  accepted  his  offer  almost  to  jt|i1ltill  extent,  f 
passed  about  two  months  in  the  city,  lodging  at.  the  same  hot|j|  ^ 
n^th  tiim,  and  domesticated  with  his  family.  I  taw  him  every 
day,  and  at  almost  every  meal ;  and  the  recollections  I  bave  of 
tWe  pleasure  enjoyed  In  his  society,  v^  amongst,  those  I  shaQ  ' 
longest  retain.    .^ 

^  Of  his  past  life^  lie  did  not  speak  much. '  *t  inferred,  how- 
tver,  that  he  Had  always  been  a  hard  Student^  and  considered 
himself  a  laborioiis  and  thorough  scholar  in  those  branches  of 
human  knowledge  to  which  he  had  more  partieulaLrly  devoted 
himself.  I  reyieniber  that  he  once  said  to  me,  that  he  considered 
the  late 'Mr.  Chief  Justice  Parsons  and  himself  the  only  men  ih 
America  who  had  thoroughly  studied  and  understood  Coke  Lit- 
tleton. He  appear^ed  tt>  estimate  tbe  legal  acquirements  of  our 
professional  men  as  of  little  extent,'  generally  speaking,  and  to  ' 
thtnk  he  gave  him$etf  but  little  credit  in  thinking  tbat  he  had 
,  learnt  more  taw  than  aCtiy  other  man  in  ttie  country. 

^  He  kept  himself  very  much  in  private,  living  so  (as  he  said)  - 
from  ipotlves  of  eco|lomy.    ^e  was  in  lodgings'at  the  Hotelde   , 
FEuropej  and  saw  no  company  ceremoniously^— that  Is^  he  gave 
no  dinners,  &c.     He  h^d  made  it  known  \^  the  dijiloraatH;  cir^ 
ck  theM  when  he  first  arrived,  t1Sat  he  should  live  in  that  sfyk, 
and  therefore  could  not  reciprocate  their  civilities.     They,  how- 
ever, visited  him  a  good  deal,  and  h^  acci*ptfed  their  invhattons   ^ 
ftlsquemly.     I'understpod  from  variouSs  quailtfs,  and  iifferntd 
from  what  I  saw;  that  he  stood  very  particularly  Well  ^tii  the 
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Enipcfor^  hi9  family^  aqd  priDcipi^l  «iif^sters.  His  persep^  b% 
bhs  were  very  peculiar.  His  neatness,  and  iftteniion  to  the 
fasbiooable  costume  of*  the  day,  .were  t^arned  to  an  eziretoe^ 
which  exposed  him  white  at  home  1o  the  charge  of  foppery  anid 
affectation.  But  it  should  be  nsmanbered  hpw  large  a  portion  of 
his  nfe  he  h^d  spent  abrpaif,  and  in  the  highest  circles  of  ]Buro- 
pean  society.  '  Though  he  undoubtedly' piqued  himself  upon  be- 
ing a  finished  and  eleg&nt  gentleman,  yet  his  manners  atid  habits 
of  dress  were,  as  it  always  ^emed  to  me,  acquired  in  Eutope; 
and  so  far  ft-om  beiag[  ren^arkable  there>  they  were  in  exact  90 
cordancewith  the  common  and  established  usages  of  men  of  his 
rank  ancl  stati5>n.  AH  who  have  been  at  any  of  the  European 
fcourts  know'th^t  their  statesmen'  and  ministers  c<}nsider  it  a  ne- 

.  cess^ry  part  of  theVr  character  to  pay  great  alfention  to  thjB  ele- 
gancies and  veiiliiements  qf  life,-*and  after  a  day  passed  in  th^ 
laborious  discharge  of  their  duties  will  spend  dieif  evenings  in 
society,  and  contribute  quite  thehr  share  of  pleasant  trifling.  U  is 

*  tiieir  maniere  cTetri, 

During  the  sivmner  that  J  passed  with  Mr.  Pinkn^y,  his  person- 
al liabits  Y^eVe  very  regular.  He  breakfasted  late,  and  heartily. 
Then  he  retired  to  his  study,  and  we  saw  him  no  more  untiT 
dinner  at  six  o'clock.  The  evening  he  passed  with  his  family,  or 
in  visiting.  He  tpok  very  littfe  exercise,  eat  and  'drai)k  freely, 
and  I  thought  sufftred  occasionally  froin  the  uaifal  efiects,  of  a 
plethoric  habit,  with  much  indulgence  as  to  food,  and  no  atteij- 
tion  to  exercise.     Undoubtedly  his  extreme  attention  to  personal 

.  cleanHoess  contributed  much  to  preserve  his  heahh.  His  family 
saw  little  company  at  home  or  abroad ;  he  appeared  to  be  eif- 

«  treniely  foiid  of  them,  and  satisfied  whh  passing  ht^  evening  in 

.  their  society. 

*^  As  to  his  intellectual  character,  and  his  talents  and  attain- 
ments as  a  la^^'cr,  a  statesman,  and  ai)  o/ator,  1  shall  *say  no- 
thing. I  do  not  pretend  to  measure  the  extent  of  his  mind,  or 
to  add  any  ihing  to  the  general  voice  which  has  placed  him  at 
the  head  of  the  great  men  pf  our  cotmtry.  As  to  his  attainments 
and ,  his  tastes  Ity  mioor  matters — ^b^sides  a  competent  share  of 
classical  leiprning,.  he  had  a  general  acquaintance  with  modern 
iiteriiWe :  but  1  do  not  believe  that  he  was  fond  of  light  Eng« 
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UA  Iktramre ;  dioa^  h6  seenveih  t^  itakt  H'  a  pMt  o^keeping 
aitmg  iNttHke  .«ge^  and,  tlMl>eftnri&,  «««d  all  tbe  pc^fiukr  poens^ 
jntviews  aiid  novels,  aiitl  talked  about  ^em  very  well.  Butbii 
g^at  forte  (as  to  his  Kteriafy  acccomplisbnients)  was  bis  thoroagh 
itedezactacquainlance  with  the  £lig)lsh  language^>-^ifh  its  best 
models  of  diction^^Hvitb  its  signiiicatioiis,*  its  grammar,  and  Its 
prominciaiion.  Upon  this  li«-|irkled  hims^k' exceedbgly,  aad 
well  he  might ;  ler  yon  konw  lh«  sh»gidar  art  «nd  skill  with 
which  he  diapk^cKi'.  his^iiastery  over  his  owo  hmgnag&^hb  pow* 
er  of  using  It  with  aitonishing  Ibree,  elagatice,  aiid  accuracy  in 
the  simplest  conversation  upon  common  taplos,  ih  hisiegal  turgu- 
ments  which  were  toiiMtnict  «nd'inl(uencr  the  ihiest  minds  in  the 
county,  a«td  in  the  debate  ^f  !the  senate  *  whl«h  wfere  to  >aftct 
permanently  and  vilaUy  the  destinies  of  the  natiotk^ 

'The  following  is  a  letter  writiea  to  Mr.,  Mon- 
roe by  Mr*  Piokney  jaot  before,  his  loaviug  Ru»r 

«  St.  ?mTWm$0n&,  21#*  JMuarify  1818- 
"  My  Dkah  Si«5— I  bi4d  the  liondur  to  receive  to-day  (and  t 
cannot  ten  3»«  with  hd^  much  pleasmr^)  your  very  kind  letter 
of  Ae  lOlhr  of  WoveAiber.  ft  came  by  the  route  of  Sweden,  bitt 
mH  accompaHi^  by  any  thing  from  Mr.  Riish  or  Mr.  Adams, 
or  hy  my  expipcted  recalk  I  pre^me  that  the  next  mail  (by  the 
roQtie  of  Hambarg)  wtUbrinjg^me  all  that  is  wanting  to  justify  my 
return  to  the  United  Stajtes.    .        '  -  - 

^^  I  pray  ^on  to  be  assured  that  I  vi^  your  forbenring  to  name 
me  for  llie  coarf  of  England  exactly  as  you  do,  and  th^t  I  re^ 
jeibe  you  took  thiit  course.  It  would  certainly  have  been  ha- 
zardous ;  and,  moreover^  I  had  no  wish  to  go  to  England,  or  to 
remain  any  longer  abroad*  The  office  of '  Attorney-General 
would  not  have  suited  roe;  a^I  have  someone  since  taken 
measures  for  resuming  my  residence  ^t  B^itimore,  where  I  hope 
to  retrieve  the  losses  which,  rpy  missions,  could  hot  fail  fo  inflibt 
upon  me  inr  a  pecuniaty  sense.  Tliose  losses  are,  indeed,  some- 
^atlcyere-;  but/thi^  h«ve  becft  incurred  in 'the  pabKcser^cei 
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wadM  ftioviclQBoetfpMct  aiid.ataiit»  me^tMl  aot  long  W  Mu 
Yoor  friendly  wishes  are  rerily  io4r«l«al^la  •  I  dooot  want  office^ 
iNJtr  I  priae  highly  your  esteem.  My  desire  is  ^o  be  a  »ere 
lawyer,  and  to  show  my  disinterested  respect  and  affection  for 
yon  in  a  j^ivate  station.  Fer  this  reason  f  heg  of  yen  to  thiak 
of  me  only  as  a  friend,  for  whom  dffiea  has  iong> since  eeased  to 
have  any  charms^  and  wlio  only,  courts  l>ppoftaAitics  of  proving 
his  devotion  to  the  character  and  interests  o>f  his  coantry,  »id  has 
attachment  to  those  for  whom  he'proA*sses  regard -and  reverence. 
Po  me  the  favour  always  to  regitrd  me  in  tftis  light',  and  you  wttt 
not  be  disappoitned  4n  m^. 

^^  Notwithstanding  my  amtiety  to  get  llomey  I  shall  qnit  tliis 
st^on  with*  some  regret.     They  ha^^  been  very  good  to  me- 
here.     The  stale  of  the  world  too  requires  that  we  shmildihave. 

*  a  gobd  stock  of  prudence  at  this  court ;  and  1  feel  quite  sure  that 
on  that  score  I  should  nevef  be  found  deficient.  My  place,  how- 
aver,  will  doubtless  be  suppTied  by  a  man  much  more  able  and 
distinguished,  and  at.  the  same  time  of  equal  discretion^  Yoti 
^cannot  put  too  much  ability  and  character  into  this  mission*  One 
of  the  foremoM  men  of  our  country  ought  to  be  selected  fat  it. 
A  Gharg^  d' Affaires  may  be  Icft-here  for  some  time ;  but  when 
1^  Minister  Plenipotentiary  is  appointedy  he  should  be  of  marked 
political  rank.    My  own  health,  ai^d  that  of  my  fiimily^  has  re* 

■  cruited  a  little.     My  intention,  therefore,  is  to  set  out  for  Uam- 

.   burg  as  soon  as  my  recall  has  arrived,  and  I  hare  had  my  aw* 

dience  of  the  Kmperor,  who  is.ezpected  in  about  ten  days.    At 

Hamburg  J  think  I  shall  be  able  t^  get  a  ship  for  my  homeward 

voyage.       . 

^'Accept  Qiy  unfeigned  thanks   for  your  uniform  kindness, 

*  which  js  deeply  impressed  upon  my  heart,  and  my  asswanees  of 
unalterable  respect  and  attachment." 


•      ,      Soon  after  Mr.  Pinkncy's  return  from  Russia, 
•*  fi.  (»ontrovisr9y' arose  reii^ptUig  the  right  erf  the 
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.^itiite  legid^tores  to  tajc  ike  Baftk  of  t|ie  failed 
States,  whibh  was^  bFought  before  the  Sufn-eme 
Court  in  the  year  1819,  upon  n  writ  of  eiror  to 
'the  Coiirt  of  Appeals  of  Maryland^ 'which  i^a<) 
given  judgment  agaiast  the  bank  ft>r  lh)&  penalties  ^ 
'provided  for  not  paying  the  tax  imposed  by  a  law^, 
of  that  Slate.     Qn  this  occasion,'  Mr/  Pinkuey 
had  given  bi^  opinion  that  the  State  law  was  un-  ^  . 
*eott8titutionidy  a^d  had  been  retained  by  the  Bank  \ 
to  argue  in  suppoict  of  that  opinion.  «    ? 

The  following  is  the  exordium  to  .the  argument 
which  he  delivered. 

^  In  ibe  catalogue -of  those  petty  vexations,  which  aVe  said  tQ 
constitute  the  iiiiseries  of  hiftnan  life,  I  know  of  nothing  mofe 
irksome  than  to  be  compelled  to  speak  tp  a  well  informed  tri- 
>  franal  upon  topics  that  have  lost  all  the  grace  of  novelty,  upon 
which  genius  and  learnuig  have  beea  so  oJlen  exercised,  that  he    '  ' 
who  seeks  to  be  ei^et^  smart  or  profound  iri  the  'discnssion  of 
them,  can  scarcely  fitll  lo  be  accused  of  (^fering  the  felicities  of     / 
expression  of*  soi^^  predecessor  in  the  argument,  or  of  appro-  *. 
priacing  to  Ins  own  use  the  sagacious  reflt'ctiona'of  some  report,        ** 
or  pamphlet,  or  speech,  on  which^  in  the  days  of  their  freshness, 
an  intellectual  epicure  might  have  delighted  to  banquet,  but  which  • 
endless  repetkloA  and  long  continued  famOfarity  have  robbed  of 
^  atmost  all  dignity^  tod  interest. 

^  Such  undoabtedfy  was,  at  the  cbmiuiencemeBt  otihh  debate, 
the  situation  of  mftny  of  the  topics  which  have  been  forced  inio 
It  by  our  learned  opponents  (I  may  be  permitted  to  say)  against 
all  the  remonstrances  tff  taste,  if  not  of  prudence ;  imd  it  will  not  «> 
be  imagined  that  this  thehr  rituation  has  been  much  improved  by 
what  has  nnce  occurred.  On  the  contrary,  it  may  h^  all  reason 
be  supposed  that  what  was  at  first  only  threadbare,  has  now  be^ 
worn  to  tatters  ^  and  that  consequ^itly  very  little  is  left  for  me 
but  miserable  shreds  and  ragged  odds  And  en3s^the  tristes  re-  jr  * 
Hqm^  of  tho^  who  have  gone  before  me.    Such  a  predicantlhit 
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U  cuHrit^j'.pot  to  b$.  ^viedr^  iCndy  kacB^mg^  I  vo«ld  h»vk . 
avoided  H» .    Accordiiigiy>  I  made  U  my  htioiMe  suit  t»,  the 
learned  reipresentatives  here  of  tkat  erring  State  of  wkich  I  ani 
an  unworthy  citizen,  that  we  might  not  on  this  occasion^  by  ua-^ 
hattowed  rite*,  wantonly  conjure  up  the  ghost  of  a  /feparted  cofr- 
^   tioversy ;  tlMT  yhb  isoKBTirunomLiTt  op  tbk^  liAiiib,  if  it. 
\     jDoukl  nott>e  assumed,  might  ar  least  be  submitted  inr  respectftil 
'^     silence  to  tips  high  court,  to  which  our  lucubrations,  or  rather 
•»    -our  recolkcHatiSj  upon  it,  could  banfly  be  expected  to  afibrd    ^ 
^  either  pleasure  or  instruction.    In  an  especial  manner  I  ul^d  to 
t>Be  of  the  learned'  gentlemen*' (who  ha^  iiri  faij  recent  speech 
-   reconciled  an  adatfirable  playfqkiass  of  ten^  with  great  apparent 
severity  of  reMmtng,  and  placed  m^ifiy  a  floirery  wreath  upon    ' 
the  grave  and  forbidding  broWs  of  wB^^^yt^ctl  subtle^)  my 
*      extreaip  repugnance  to  entermg  the  lists  with  him  upon  so  stale 
^  ^'^uarrel.^  I  said  to  him  in  the  laaguige  of  Diomed,  ts  reported  * 
•  by  tile  ambassador  of  Latinus ; —  ^ 

Ne  yerd,  ne  mt  ad  talei  impettite  i^piat. 

But  I  obsecrated  and  deprecated,  in  yaiin  $  hfe  i^drdy  and  ineiD* 
rable  infidelity  seemed  to  rejoice  in  the  prospect  of  displaying 
itself  with  an  ostentation  worthy  of  better  priitctples ;  he  ap- 
peared to  expect,  with  feelings  bordering  upon  transport,  the 
approaching  opportunity  of  pouring  bis  heresies  into  our  pious 
,  ears,  abd  of  disturbiag,  with  the  restless  zeal  of  an  obstinate 
«^ctary,  that  wholesome  faith  ui  the  bosom  of  which  we  h«4 
sought  and  found,  what  man  aeldom  finds,  however  industriously 
soever,  he  may  sedc  it,  Tranquillity  and  Repofte.  The  conse- 
quence is,  that  the  question  of  the  coKSTtrurioHALiTT  op  thu 
BANK  has  risen,  as  it  were,  from  the  grave,  i^d  in  its  very 
^  shrottd  presents  itself  before  you,  t%  demand  at  last  the  hoM>ur8 
of  Chrbdaa  burial^  in  such  sort  that  it  may  hereafter  hope  to  rest 

■*  •■       ..:■■«        ^   '     ,   , 
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itt*  peace,  heyottd  the  reach  of  tl»e<lawless  mcantations  of  thesd 
poCtot  .sorcerers  and.  their  ^^nliederatea. 

•«  As  for  the  e«iise  Hwrlf,  Sir,  £  am  not.  only  ready  to  concede, 
hot  anxiotts  to  maintflin,  that  the  ag;gregate  of  the  ctMisiderations 
yMth  it  involtNes,  impatt  to  in  a  peculiar  oharact^  of  importance'* 
and  diat  this  tribunal,  distinguished  as  it  is  for  all  that  can  give. 
to  jadicature  a  title  to  reverence,  ky  ill  adjudicating  upon  it,  lA 
the  exei^ise  of  its  most-  eiialfed^its  most  awful  fun^ions.  The 
lagisladve  fkculti^  i>f  th^  govermbent  of  the  Uoibii,  for  the  pros^ 

'  (krtty  of  the  Vkf^y  are  in  the  Usta,  not  indeed  upon  the  roman-' 
He  and^^ralrous  principles  of  tflts  and  tonriMaiM-nts,  but  upoxr 

.    the  saered  principles  of  the  constitution.    In  whatiever  direction 

^yoa  Iqo]^,  you  cannot  hut  pete^^Ve  the  sotemni^,  the  majesty  of 
totk  air  occasion.  In  wboteyer  qvarter  yon  approach  th^  sab^ 
jeel,  y0ii*cannot  bat  feel  that  it  demands  from  you  the  firm  and 
eteady  exertion, of  alt  those  high  qUaMlies  which  the  universal 
voSe^  aacrityes^'td  those  who  have  devoted  themselves  to  the  mi^ 
nbtry  of  tMs  hiily  Sanctuary.  *  For  myself,  the  importance  of 
tfaffe  cause,  tacapoM^  as  it  is  of  heing  overvalued,  does   no^ 

^    dismay  me ;  it  doe&  Bet  excite  me  to  deal  with  it  as  I  ought ;  I 
%m  glad  that  it  is  of  the  deepe!^  interest  to  us  all.     I  meditate 
with  exultation^  n^feat,  upon  the  proud  spectacle  of  a  peaceful    f 
judicial  review  of  thes^^conflicting  sovereign  j;laimis  by  this  more    J 

*^  ♦ttifli  Ait^phir^ymnir  boDndl.  I  lee  hi  it  a  pledge  of  the  immor^ 
tality  of  the  Union,  of  a  perpetuity  of  national  strength  and  glory, 
Increasing  and  iirightening  with  age, — of  concord  at  home,  ^nd 
reputation  abroad* 

*^  Our  opponents  thmk  of  the  importantre  of  this  cause  as  I  do. 
They  have,  therefore,  put  forth  their  Whole  power  in  the  argument 
of  it.  All  th^  graces  of  a  polished  elocution,  within  the  reach  of 
two  of  the  learned*  counsel ;  all  that  more  robust  a^nd  hardy  wit^ 
within  the  reach  of  the  other,  which  mnkes  a  jest  of  the  climate 
'of  Kamschatka  and  amuses  itself  with  the  frost  of  the  Pole ;  all. 

y  A/e  artifice^  of  a  ctmning  and  disciplined  logic  more  or  fess  with- 
in che  reach  of'  alt  the  .learned  counsel,  hal^  been  exhausted  upon  *    ^ 

•'  ir.  We  have  had  the  aflbctmg  rctrosp<'ctions  of  Mr,  Martin,  up- 
on scenes  ^  quorum  pars  magna  (or  minima)  fuit/  (for  I  will  not 

.   ^  ''  *   ^• 
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object  to  Ih?  amendment)*  )e«i  i  should  distress  the  modesty  .ihar 
suggested  it,)  which  scenes,  lackily  ior  tbe  time  of  the  courty  inui 
tbiiw  comnif  ncemem  at  an  epoch  consideraUy  subs^^neat  to  the 
flood  ;  we  have  had  the  appalling,  though  4^l»il,  prophecies  of 
Mr.  Jones,  prfMlicting  political  peBtilence  aad  war,  i^  ao  almaaadEL 
pri'dicts  cloudy  weather  and  tempest^  and  we  have  had  the  ur** 
^ut  instances  of  Mr.  HopKins!QD„lha|  w^jshould  look  neither  back-- 
wards  nor  -forwards,  but  fix  our  iatelk^uol  gaze,  with  a  laudable 
Intensity,  up^i^  the  circumstaDCes  and  neemities  of  the  prejBeot 
moment.  Indeed,  what  have  we  not  had  tluit  «oidd  coolribute  t<» 
the  credit  of  tba lepiyied counsel,  without ooi^itMiling  totte pro* 

^  fit  of  the  oaiise  ?  /      . 

.  ^<  It  is  proper,  howefer,  that  I  shodd  in  this  )»lace  ^dmity  diat, 
although  the  speecheai  g^  (he  counsel  on  the  other  side  have^  wil^ 
referQBQe  to  the  docU'ines  whieh  th^  inculcate,  ieft  me  as  gOeat 
an  un(>rUevfir  as  they^fopad  me,  the.gspeech  of  mft,^  tktm  baa 
not  wholly  iost^its^ect  upoq  me,  rifice  it.hasaeffiped.to  enho^oa 
t)ie  lively  interest  which  I  had  before 4a1keB  i«  thisaontrovenjy. 
Tiie  speech  to  which  I  allude,  was  one  which %h^  most«10queat 
might  envy,  the  most  envious  could  not  ibrbe^^r  to  praise.  It  waa 
a  finely  woven  tissue  of  sophistry,.  timHiiired  with  an  occasional 

'  declamation,  far  more  vivid  than  the  bypotritical  disdaimert. 
'which  preface^  it  could  lead  ns  to  antlcipj^te^  and  drapened  vitk 
those  captivating  figures  which  fancy  can  bestow  at  wiIl(^>0A 

.  that  which  is  intended  to  be  the  garb  of  delusion.  In  this  speech^  ' 
the  Attorney  for  the  District  of  Columbia  indulged  in  frequent 
lamentations  over  the  consequences  which  he  foresaw,  or  affected 

I  to  foresee,  must  inevitably  result  from  that  excision  which  every 

I  one  feels  and  knows  cannot  fail  to  be  pronojudced  in  this  cause. 
Rapt  into  future  times,  like  the  bards  o(  old,  be  sung,  upon  that 
hypothesis,  of  internal  resistance  and  commoiioDs — '  of  moving 
accidents  by  Aood  and  field*-— of  ^  direful  struggles'  and  ^  tremen* 


*  Mr.  Alsrthi  hadsai^  H  tpei0sing  of  the  transactioBS  of  .tlit  Conveutlon 
thi^  pt^p^ed  the  constitation  of  the  United  Stately  and  of  which  he  was  a 
member^— *<quonim  pars  wtnimayut  "  . 

tMA  Joiiet  had  in  the  ouUet  of  iui  speech  deplored  hii  incapacity  for  all . 
rkttorical  o|  dtdamatoty  omament 
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doiB  coQVitbions' — Aiat  should  shake  the  ITiiidn  to  its  eentre  and 
hung  it  down  in  ruins  upon  our  heads !     The  domain  of  poetry 
wia  invaded,  ail  nature  was- ransacked,  for  images  which  "might 
recommenii^  the  wildest  possibilities  and  probabilities  as  substi^ 
tntes  /or  the  sober*  calctiladons  of  enlightened  reason.    These  - 
miserable  statb  jbaLousibs,  which 'die  teamed  counsel  seems^    , 
hi  the  language  of  Milton,  to  consider  as  ^  hovering  angels,  girt 
with  golden  wing8,'-^bat  which^  in  my  estimate  of  their  charac- 
ter, attended  like  MAUCitfANT  influbnobs  at  the  birth  of  the 
eonsdtution,  aad.haire  ever  since  dogged  the  footsteps  of  its 
youth — may  be  said  to  have  been  summoned  by  him  to  testify  in 
^is  cause^  to  give  to  this  court  their  hysterical  apprehensions  and    ^ 
delirious  warnings,  to  afi}ict  our  understandrngV'with  the  palsy 
of  fear,  to  scream  ois,  as  it  were,  into  *a  surrender  of  .the  last,  the 
only  fortress  of  the  common  felicity  and  safety,  by  xifpitulattng 
with  those  petty  views  and  local  feelings  which  once  ass^ed  US| 
in'  the  Very  cradle  of  our  independence,  as  the  serpeqt?  of  Juno 
assailed  the  cradle  of  Hercules^  and  were  then  upon  thef  oint  oiT 
consigning-  us  to  everjastuig  perdition. 

'*^  When  priaciplasy-fuch  as  I  have  just  adverted  to,  are  aB- 
notmced  from  ^  quarter  which  every  thing  th^t  is  excellent  in  in-  ■' 
tellect  and  morals  contributes  to  make  respectable,  it  is  high  time 
that  we  should  bejnformed;  by  thejigthentic  responses  of  the  ap-  \ 
pointed  oracles  of  ^the  constitution,  in  what  spirit  that   cohsti- 
tutipn^is  to  be  interpreted  ;~^if  Is  high  time  that  we  should  be 
made  to  understand  whether  we  are  already  relapsed  into  the  * 
more  than  infantine  feebleness  of  the  Confederacy^  or  whether 
we  may  yet  venture  to  impute  to  the  actual  constitution  that  man- 
ly strength  which  xan  alone  enable  it  to  become  the  champion  of 
'  the  general  pro^erity  against  all  thos^  assaults  to  which,  in  the 
yicissitudes  of  hiimao  affairs,  and  according  to  the  ordinary  lot 
of  human  kistitudons^  it  cannot  fail  to  be  exposed. 

^  Sir,  it  IS  in  this  view  that  I  ascribe  to  the  judgment  that  may. 
be  pronounced  in  this  cause,  a  mighty,  a  .^^jgandc  influence^ 
that  will  travel  down  to  the  latest  posterity,  aad  give  shape  apd  ; 
'  character  to  the  Jestinies  of  this  repablican  empiie.  It  is  not  >< 
merely  that  it  may  stabiUtate  or  puH  down  a  financial  and  com? 
mercial  institudon  called  a  Bank — ^however  essential  such  an  in- 
acitutioa  may  be  to  the  government  and  country.    I  have  a  d^ep 
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and  awful-  oonviction  (which  the  speech  of  m j  learned  frieiidl. 
has  confirmed)  that  upon  thut  judgment  it  will  mainly  depeod 
whether  the  constitution  under  which  we  liv«f  and  prosper  fs  to  be 
fonsid^ed,  like  its  precursor,  a  mere  phantom  of  political  pow- 
.  er  to.  deceive  and  mock  us — a  pageant  of  mimic  sovereignty, 
calcuUted  to  raise  op  hopes  that  it  may  leave  them  to  perish, — 
a  frail  and  tottering  edifice^  that  can  afford  no  shelter  from  storms 
either  foreign  or  domestic— a  creature  half,  made  up,  without 
heart  or  brain,  or  nerve  or  muscle,-— without  protectmg  power  or 
redeeming  energy— or  whether  it  is  to  be  viewed' as  a  competent 
guardian  of  all  that  is  dear  to  us  as  a  nation.'' 

*         •         •'•         •        ••        •        • 

<  • 

It  is  to  be  regretted  that  the  means  no  longeir 
exist  of  completely  restoring  this  admirable 
speech,  which  occupfed  three  days  in  the  de- 
livery, and  contained  an  exposition  of  the  leading 
principles  to  be  applied  in  interpreting  the  cdnsti-' 
tutiont  which  were  made  the  foundation  of  the 
judgment  prqpoanced  by  the  Court  exempting  the 
national  Bank  from  taxation  by  the  respectiTe 
States.  I  hafe,  however,  endeavoured,  with  the 
aid  of  my  own  notes  taken  at  the  time,  and  those 
of  Mr.  Pinkney,  which  have  been  since  put  into 
my  hands,  to  recover  the  substance  of  his  argo* 
ment.* 

Mr.  Pinkney  having  been  elected  by  the  legis- 
lature of  Maryland  a  Senator  in  Congress  from 
that  ^tBite,  took  his  seat  in  the  Senate  on  the  4th 
of  January,  1820 ;  and  the  bill  from  the  Hpuse 
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of  Reftresentatives  for  the  admission  of  Missouri 
into  the  Union»  with  a  clause  prohibiting  the  in- 
troductioa  of  slayes  into  the  new  State,  beii^g  « 
under  consideration,  ^eliv^red,  on  the  15th  of 
February,  a  very  elaborate  speech  in  opposition 
to  the  proposed  restriction,  of  which  I  have  col- 
lected some  fragments.  He  insisted  that  Cop- 
gress  had  no  power  by  the  constitution  to  impose 
'such  a  condition  upon  the  admission  of  a  St^te 
into  the  federal  Union.* 

The  result  of  t^e  discussion  of  this  momentous 
question  in  Congress  is^weli  Hnown.     My.  Pink- 
ney,  in  a  letter  to  his  son-in-law,  Mr,  Cumber- 
land D.  WilliainSj  dated  the  of  February,, 
says : 

ji 

^'  The  biU  for  the  admission  of  Missouri  into  the  ITnion  (with' 
out  restriction  as  to  slavery)  may  be  considered  as  past*  That 
bill  was  sent  back  ^gaiii  this  morning  from  the  House  with  the 
restridi^  as  t9  slavery,'  The  Seaate  vot^  to  amend  it  by 
striking  out  the  restrietton,  (27  to  15)  and  proposed,  as  another 
amendment,  what  I  have  all  along  been  the  advocate  of,  a  re- 
striction upon  the  vacant  territory  to  the  north  and  west  as  lo 
^laveiy.  To-night  th^  House  of  Representatives  have  agr^d  to 
both  of  thes^.  amendments,  in  opposition  to  their  former  votes, 
and  this  afiaip  is  settled.  To-morrow  we  shall  (of  course)  recede 
from  oiir  amendipents  as  to  MaitUy  (our  object  being  effected,) 
and  both. States  will  be  adjnitted.  This  happy  result  has  beei^ 
accomplished  by  the  Conference,  of  which  X  was  a  member  on 
the  part  of  the  Senate,  and  of  which  I  proposed  the  report  which 
has  been  made.  •        •        •        • 

^  I  hope  it  will  be  possible  for  me  to  return  to  Baltimore  m' 
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Saturd^  for  a  few  dtyt.  A  bankrupt  lav  wjll^as  I  thiidl^pass, 
alUiougb  it  will  be  much  opposed.  Aly  assistance  on  that  sub- 
ject will  be  necessary.  JVly  professional  duties  have  been  sacri- 
fined  tb  my  polidcal  dutjes,  and  my  cqnstituents  will,  I  trust, 
give  in«  some  criodit  (or  llus.  'The  Quakers  liave  found  my 
speech  of  1789  in  the  Hume  of  Delegates  (my  second  speech) 
in  pamphlet  form,  and  have  seitf  it  to  members  of  both  Houses. 
They  have  sent  one  copy  to  me.  After  a  hasty  perusal  of  it,  I 
think  it  will  not  disgrace  me;  and  I  should  not  care  if  they 
should  think  it  worth  while  to  rqfiublish  it."  ' 


In  framing  the  complex  political  ajr^tem  by 
-which  tJhe  United  States  are  governed,  one  of  the 
alost  difScuh  problems  which  occurred,  was  the 
manner  of  deternjining  controversies  which  might 
arise  under  acts  of  the  local  Btate  legislatures 
conflicting  with  the  constitution,  laws,  and  trea- 
ties of  the  Union.    All  agreed  in  the  necessity  of 
declaring  the  supremacy  of  th^  latter,  but  the, 
manner  in  which  it  should  be  practically  enforced 
presented  a  question  of  great  difficulty.     One  of 
•  the  schemes  presented  to  the  Convention  con- 
"templated  a  revision  by  the  fedewiF,  government 
of  all  acts  passed  by  the  State  legislatures,  and 
a  negative  to  be  vested  in  the  former  in  6r(|er  to 
prevent  tbe  passage  of  laws  repugnant  to  4jiose 
of  the  Union.     But  it  was  finally  detenhi.ned,  as 
a  less*  objectionable  ineans  of  accomplishing  the 
-same  elid,  to  extend  the  judicial  power,  of  the 
United  States  to  all  cases  arising  under  the  con- 
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stitution,  laws,  and  treaties  of  the  Union  ;  tnaking 
the.  Bupreme  Court  the  appellate  tribunal  in  such 
cases,  with  such  exceptions  and  under  such  mgA-    t, 
lottions  as  Congress  might  provide.     Under  this 
constitutional  proVision^  instead  of  giving  to  the 
national   Courts  ..original  jurisdiction   df  these 
ca^ed,  as  might  haye  been  done,  all  that  Congress 
has  deemed  it  expedient  to  do,  has  been  to.  pro- 
vide fojr  the  exercise  of  the  appellate  jurisdiction 
of  the  Bupreine  Court  over  all  such.cases  arising 
in  the  State  Courts-     The  jurisdiction  had  been 
exercised  by  the  Supreme  Court  in  tl^s  manner 
in  a  great  variety  of  cases  since  the  year  1789, 
and  the  constitutionality  of  the  act  of  Congress 
was  never  questioned  until   1815,  when,  on  th^ 
reversal  by  the  Supreme  Court  (in  the  case  of 
Martin  and  Hunter)  of  ..a  judgment  of  the  Court 
of  A{>peals  of  the  State  of  Virginia,  ahd  a  man- 
date issued  to  the  latter,  that  Cqurt  refused  to 
obey  the  mandate,  upon  the  ground  that  the  con- 
stitution did  not  authorize  Congress  to  vest  the 
Supreme  Court  with  appellate  jurisdiction  over 
the  decisions  of  the  State  Courts.     The  question 
was  again  reviewed  by  the  Supreme  Cofirt,-arMi 
the  jurisdiction  solemnly  determined  to.be  con- 
stitutionally vested.    The  question  tvas  believed 
to  be  thufii  finally  settled,  but  it  was  again  agi- 
tated in  1821,  in  the  cdebrated  case  of  Cohens 
agaipst  the  State  of  Virginia^    This  cade  arose 
upon  the  act  of  Congress  empowering  the  Corpo- 
ration of  the  City  of  Washington  to  authorize  the 
drawing  of  lotteries  for  certain  purposes  ;  and 
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the  pribcipat  question  was,  whether  this  Act  ex- 
tended to  authorize  the  Corporation  to  getl  the 
tii^kets  ia  such  lotteries  in  thoee  States  where  the 
selling  of  lottery  tickets  t^as  prohibited  by  the 
local  laws.  Mr.  Prnkney  had  given  an  opinion, 
in  conjunction  witli  other  eminent  counsel^  (but 
which  was  drawn  up  by  him,)  4hat  Congress 
might,  under  its  power  of  exclusive  legislation 
over  the  District  of  Columbia,  authorize  the  Cor- 
poration of  the  City  of  Washington  to  sell  its  lot- 
tery tickets  in  any  part  of  the  Union,  notwith- 
standing any  State  law  prohibiting  it,  and  that 
Congress  had  in  fact,  by  the  act  now  in  question; 
authorized  the  Corporation  to  sell  its  lottery  tick- 
ets throughout  the  Union.*  The*  Court,  however, 
deemed  it  unnecessary  to  consider  whether  the 
act  of  Congress  would  be  constitutional,  suppos- 
ing it  to  authorize  the  Corporation  thus  to  force 
the  sale  of  lottery  tickets  in  States  where  it  was 
prohibited  by  the  local  laws,  because  it  was  of 
opinion  that  the  act  did  not  purport  in  its  terms 
to  give  such  an  authority  to  the  Corporation.  Mr. 
Pinkney  was  prpvented  by  accidental  circum- 
stances from  arguing  this  question  •  before  the 
Court,  but  upon  the  other  part  of  the  cause,  as  to 
the  appellate  jurisdiction,  he  pronounced  one  of 
his  most  elaborate  and  able  arguments.  His 
reasoning  in  favour  of  thd  jurisdiction 'was  adcqpt- 
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cd  by  the  Court ;  and  it  may  now  be  regarded  as 
one  of  those  points  of  constitutional  law  which 
afe  most  conclusively  and  satisfactorily  esta* 
blislied. 

Mr:  Pinkney  continued  his  professional  labojiir^ 
at  the  session  ef  the  Court  in  1822,  witk  the 
same  intense  application  and  ardent  desire  of  sue-* 
cess  whi(;h  had  marked  his  whole  career.  Jle 
aliso  took  a  part  in  the  preliminary*  discussions 
upon  the  Bankrupt  bill  in  the  Senate,  and  pre** 
pared  himself  for  the  debate  upon  the  Maryland 
propositions  relating  to  the  appropriation  of  the 
public  lands  belonging  to  the  Union  for  the  pur-- 
poses  of  education^*  But  Kis  busy  life  was  hur^' 
rying  to  a  conclusion.  He  had  exerted  himself  in 
the  investigation  and  argument  pf  a  cause  in/ 
which  he  felt  peculiar  mterest,  at  a  time  when  the 
state  of  his  health  unfitted  him  for  application  to 
study  and  business.     On  the  17th  of  February, 

'  .  he  was  attacked  by-  a  severe  indisposition,  which 
was,  doubtless,  produced  by  this  effort.  He  men- 

.  tioned  to. a  friend  that  he  had  sat  up  very  late  in 
the  night  on  which  he  was  taken  ill,  to  read  the 
J^irateSy  which  Was  then  jiist  published,  and  made 
many  remarks,  jrespecting  it, — drawing  compari- 
sons between  the  two  heroines,  and  criticising  the 
narrative  and  style  with  his  usual  confident  and 

^  decided*  tone,  and  in  ,  a  way  wHich  showed  that 
his  imagination  had  been  a  good  deal  excited  by 
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the  peruBaL  From  this  period  till  his  death  he 
was  a  considerable  part  of  the  time  in  a  slate  of 
delirium.  Bat  in  his  lucid  intervals^  his  mind  r^ 
verted  to  Bis  favourite  Mudies  and  pursuit^,  oir 
whi^h^  whenever  tlie  temparaiy  suspension  of  his 
bodilf  sufferings  enabled  him,  he  conversed  with 
gireat  frfeedom  and  animatioa*'  ile  seems,  how- 
ever, to  have  anticipated  that,  his  illnass  piust  have  ' 
"^  a  faul  termination^  and  to  have  awaited  the  evjeat 
vvith  patient  fortitude.  After  a  coursa  of  the  mo9t 
acute  suffering,  he.  breathed  his  last  On  the  night 
of  the  25th  of  February.       .  ' ' 

The  striltiag  iQipression  produced  %  the  cir- 
cumstances of.Jiis  deaths  cannot  be  better  de- 
scribed than  in  the  following  ej^tract  from  a  letter 
which-has  been  attributed  to  an  eminent  scholar^ 
very  cajpabie  of  estimating/the  intellectual  endow- 
ments of  jyir.  Pinkney. 

"WASHlNOTONjAfflrcA  Is/,  1822.      ,  *^ 

^'  The  death  of  Mr.  Piokney,  is  the  reraarkabie  and  engrossing 
circumstaace  of  the  present  week,  in  this  mttropoUs.  *  BeuiJes  , 
the  reflections,  connected  with  the  sqddeaprivatioaof  abilitiesiso 
splendid,'  ftnd^  knowledge  so  profound,  as  those  by  which  'the  <k; 
oecMed'was  dktinguished  hi  his  profession,  otb^r  startling  thougli9 
iQfist  have  risen  in  the  min^s  ot  diat  portion  ^of  'the  spectators 
who  were  capable  nf'z  serious  meod,  9lM  who  had  sc^n  him  such 
as  he  was  only  ten  or  twelve  days  l)e/ore^-T-fuU  of  confidence^  i|> 
bis  vigour  and  his  fortunes,  exulting  in  the  supremacy  of  his  pow-  ^ 
ers  and  reputation,  and  earnest  to  Aiafntain  it,  by  every  mode  of 
strenuous  exertion..  He  bad  reached  the  age  at  which,  in  this 
country,  dissolution  is  not  deen^ed  altogether  premature^  and  the 
feeUngs  by  which  the  lawyer  and  orator  is  impelled  to  extreme 
effort  for  inv«|iable  triumjjEkb  in.hiii  career,  .usually  abate ;  wbea 
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he  becomes,  in  some  degree,  visibly  fatigued  with  the  race,  and 
comparatively  unambitious  of  its  honours.  But  every  thing  ^bout 
this  brilliant  personage,  inspired  the  idea  of  the  strongest  .vitality; 
of  ripe,  but  enduring  faculties  of  mhid ;  of  unabated  ardoiAr  ^hH 
hope  in  the  pursuit  of  fame,  and  the  keenest  fruition  of  the  suc- 
cesses of  life.  Hence,  hjs  sudden  exit  was  csdculated  to  produce 
the  liveliest  impression  of  the  fragility  of  human  reliance  artd  the 
vanity  of  terrestrial  plans.  As  he  had  attained  so  much  of  mental 
jjower  and  various  reputation,  tmd  the  idea  of  a  term  to  the  en-  * 
joyment  of  iirhat  he  had  won  in  resources  and  dFgnities,  did  not 
intrude  itself  upon  any  observer^  the  lesson  was  more  striking 
and  forcible,  than  if  the  case  had  been  thalt  of  a  more  youthful 
mnn,  struggling  with  ex-ery  promise  of  success  for  the  same  pos- 
'sessions. 

*^  It  is  believed  that  the  last  illness  of.Mr«  P.  <was  occasioned  by 
an  excessive  effort  in  the  preparation  ^nd  delivery  of  an  argument^ 
within  the  few  days  immediately  preceding  the^attack.  It  is  said 
that  he  consumed  all  the  night  of  Thursday  week  in  framing  his 
brief.  When  he  spoke  in  court  on  Friday,  he  evidently  labour- 
ed under  a  severe  cold,  and  exerted  himself  beyond  his  strength 
— ^he  was  obliged  several  times '  to  ask  the  indulgence  of  the 
Bench,  ^hile  he  sat  down  to  rest  for  a  few  minutes,  and  to  reco- 
ver his  breath.  Some  of  the  Baf  remarked  to  him  that  he  would 
do  wrong  to  proceed,  seeing  that  he  was  indisposed  and  enfee- 
bled. But  his  zeal  li^ds  not  to  be  repressed  on  this  occasion,  as  it 
)  had  not  b^eif-on  any  similar  one.    ' 

<<  I  have  heard  a  distinguished  lawyer,  who  had  practised  long 
in*the  same  couits  with  him,  remark  of  him,  that  he  did  not  be- 
lieve that  lie  ever  undertook  a  cause,  however  insignificant  it 
might  be,  without  entering  into  it,  as  it  were,  with  his  whole  soul, 
and  managing  it  as  if'  his  whole  professional  reputation  were  at 
stake  upon  the  issue,  h  was  bis  pride  jaad  passion  never  to  ap- 
pear in  court,  but  after '  having  entirely  mastered  the  business 
which  he  was  to  transact.  Sleep,  exercise,  the  pleasures  of  so- 
ciety, he  was  always  r^ady  to  renounce,  rather  than  hazard  the 
loss  of  9fk  ine|i  of  the  ground  which  he  had^ined,  or  seem  at 
any  moment  uilequal  to  his  reputation.  Does  not  the  nature  of 
his  end^reminS  you  of  Cicero's  relation  of  that  of  Lu^us  Cras- 
siiS|  an  orator  \9ik0m  fte  resembled  ih  ^e  intensity  of  hts  ardour     • 
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lo  excely  aqd  the  extent  of  his  influence  over  the  minds  of  h» 
.  hearers  ? 

^  Post  ^juA  interitum  venieb«mu8  in  cariam)  ut  vestigium  illud 
ipsum  in  quo  ikle  postremum  institisset,  contueremur.  Nanique, 
turn  latus  ei  dicenii  condoluisse,  sudoremque  muhum  consecutuiii 
esse  audiebamus :  ex  quo  cum  cohorruisset;  cum  febrr  doraum  re- 
diit :  dieque  septimo  est  consumptus.  O  fallacem  hominum  spem^ 
fragilemque  fortunam  et  inanes  nostras  conientiones !  qus^  in  me- 
dio spatio  saepe  franguntur  et  corruunt,  et  ailte  in  ipso  cnrsa  ob- 
ruuqtur,  qjuam  portum  conspicere  potuerunt." 

At  the  opening  of  the  Supreme  Court  on  the 
morning  after  Mr.  Pinkney's  death,  Mr.  Harper 
addressed  the  court,  £ind  requested  an  adjotirn- 
ment  to  the  next  day,  in  order  to  enable  the  bar 
to  express  its  regret  at  the  loss  the  profession 
and  the  public  had  sustained.  He  stated  that  the 
tribute  which  was  due  to  tl^p  memory^  of  their 
departed  brother  coutd  no  where  be  more*  pro- 
perly paid  than  in  that  place,  where  the  pre-emi- 
nent jtalents  and  acquirements  by  which ^  he 
•adorned  the  profession  had  been  so  often  dis- 
played, anjl  wh^re  he  had  taken  so  large  a  part* 
in  fixing  those  great  legal  and  constitutional  land- 
marks by  which  that  court  had  conferred  the  most 
solid  and  exten^^ive  benefits  upon  the  nation.  IVfr, " 
Chief  Justice  Marshall  spoke  with  great  feeling 
in  reply,  and  observed  that  the  'judges  partici- 
pated sincerely  in  the  sentimentg  expressed  at 
the  bar,  and  lamented  the  death  of  Mr.  Pinkney 
as  a  loss  to  the  profession,  and  to  the  country,  at 
large  ;  and  that  they  most  readily  assented  to  the 
motion  which  had  'been  ma^e:     Affer  the  ad- 
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joumment  of  th|5  Court,  the  members  of  the  bar 
assembled  in  the  Court-room.;  and  Mr,  Clay 
having  been  called  to  the  chair,  it  was,  on  motion 
of  Mr.  Harper,  seconded  by  JMfr.  Webster,  uaani- 
mously  resolved,  that  the  bar,  as  a  mark  of  their 
respect  for  the  memory  of  their  deceased  brother, 
and  of  their  deep  sense  of  the  loss  which  the 
public  atid  the  profession  had*  sustained  ip  hifif 
death,  would  attend  his  funeral  in  a  body,  and 
wear  crape  on  the  left  arm  during  the  term.  The 
usual  resolutibns  on  similar  occasions  were  also 
passed  by  both  houses  of  Congress,  aiid  his  fune- 
ral was  attended  by  the  members,  by  the  beads 
of  the  executive  departments,  the  foreign  minis- 
ters, the  judges  and  bar  of  the  Supreme  Court, 
and  a  numerous  concourse  of  citizens,  with  all 
those,  marks  of  reverential  sorrow  and  respect 
which  w^re  due  to  the  character  and  eminent 
station  of  the  deceased.  ^ 

''  The  following  extract  from  a  sermon  preached 
in  the  House  of  Representatives  on  the  Sunday 
foHowtng  the  death  of  Mr.  Pinkney,  by  the  Rev. 

^Mr.  Sparks,  one  of  the  chaplains  of  Congress, 
will  further  illustrate  the  strong  impression  pro- 
duced on  the  public  mind  by  that  event. 

'^Biif  there  is  a  gre&ter  moralist  still;  and  that  is,  Death. 
Here  is  a  teacher  who ;  speaks  io  a  voice  which  none  can  mis- 
takej  who  comes  with  a  power  Which  none  can  resist  Since 
we  hfsjt  assembled  in  this  place,  ^s  the  humble  and  .united  wor- 
shipfiers  of  God^  this  stefn  messenger,  this  mysterious  agent  of 
OmiDipotedee,  hu  comr  among  our  numbers,  and  laid  his  either-    , 
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ing  hand  on  one,  whom  we  falive  been  tayght  to  honour  and.  res- 
pect ;  ^hose  fame  was  a  nation's  boast,  whose  genius  was  a  bril- 
liant ^park  from' the' ethereal  flip,  whose  attainments  were  equalled 
only  by  the  grasp  of  his  intellect,  the  profoundness  of  his.  judg- 
ment, the  exuberAJMe  of  fits  fancy,  die  magic  of  his  eloquence. 
*\  It  is  not  my  present  purpose  to  ask  your  atteption  tp  any 
.  ^picture  drawn  in  the  studied  phrase  of  eulogy.  I  aim  not^  <o 
describe  th«,  commanding  powers  and  the  eminent  qualities  which 
conducted  tlie  deceased  to  the  ^Superiority  he  held,  and  which 
were  at  once  the  admirtTtion  and  the  pride  of  his  coontrymen.  I 
shall  not  attempt  to  analyze  his  capacious  mind,  nor  to  set  forth 
the  richness  and  variety  of  its  treasures.  The  trophies  of  his 
genius  are  a  sufficient  testimony  of  these,  and  constitute  a  munii- 
ment  to  his  memory,  which  will  stand  firm  and  conspicuous 
amidst  the  faded  recollections  of  future  ages.  The  present  is 
hot  the  time  to  count  the  sources  or  the  memorials  of  his  greal* 
ness.  lie  is  gone.  The  noblest  of  heaven's  gifts  could  not 
shield  even  him  from  the  arrows  of  the  destroyer ;  and  this  be- 
hest of  the  Most  High  is  a  warning  summons  to  us  all.  When 
death  comes  into  our  dobrs,  we  ought  to  feel  that  he  is  near* 
Wlu^n  his  irreversible  sentence  falls  on  the  great  and  Ihe!  re- 
nowned, when  he  severs  the  strongest  bonds  which  can  bind  tapvr 
tals  to  earth,  we  ought  to  feel  that  oUr  owp  t^qld  on  life  is  sligKt, 
that  the  thread  of  existence  is  slender,  that  we  walk  amidst  perils, 
where  the  next  wave  in  the  agitated  sea  of  life  may  baffle  all  our 
struggles,  aftd  carry  us  into  the  dark  bosom  of  the  deep." 


Having  already  anticipated  moaj  of  the  parti- 
culars which  must  be  combined  in  order  to  form 
a  just  estimate  of  the  eminent  individual  of  Vhom 
I  have  endeavoured  to  collect  a- few  scaltered 
traits,  i  will  not  detain  the  reader  by  attempting 
to  blend  them  together  in  a. studied  portrait.  In 
tracing  the  principal  outlines  of  Jiis  public  cbarac* 
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ter,  bts  profestional  talents  and  attainments  must 
neceaaarily  occupy  the  most  prominent  place. 
To  extraordinary  natural  endowments,  Mr.  Pink- 
ney  added  deep  and.  various  knowledge  in*  his 
profession.  A  long  course  of  study. , and.  prac- 
tice had  fomiliarized  his  mind  with  the  science  of 
jurisprudence.  His  intellectual  powers  were  most 
conspicuous  in  the  investigations  connected  with 
that  science,  tie  had  felt  himself  originally  at- 
tracted to  it  by  invincible  inclination  ;  Lt  was  his 
principal  pursuit  in  life  ;  and  he  never  entirely  lost 
sight  of'  it  in  his  occasional  deviations  into  other 
pursuits  and  employments*  Th3  lures  of  po- 
litical ambition  iuid  the  blandishments  of  polish- 
ed society-r— or  perhaps  a  vague  desire  of  univer- 
sal accomplishment  and  general  appldusoy  might 
sometimes  tempt  him  to  stray  for  a  season  from 
the  path  which  the  original  bent  of  his  genius  had 
assigned  him*  But  be  always  returned  with  ftesh 
ardour  and  new  delight  to  his  appropriate  voca^ 
tion.  He  was  devoted  to  the  law  with  9.  true  en<- 
thusiasm ;  and  fats  other  studies  and  pursuits,  so 
far  as  they  had  a  serious  objj&ctv  wer.e  valqed 
chiefly  as  they  might  minister  to  this  i^ol  of  his 
affections. 

It  was  in  his  profelision  that  he  found  himself  at 
home ;  in  this  consisted  bis  pride  and  his  plea- 
sure :  for  as  he  said,  ^*  the  bar  is  not  the  place  to 
"  acquire  or  preserve  a  false  or  iVaudulent  repu- 
**  tation  for  talents," — and  on  that  theatre  he  felt 
conscious  of  possessing  those  powers  which  would 
command  success. 
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Even  when  abfoa^l  he  never  entirely  neglected 
hts  legal  studies.  But  a,t  home^  and  .  when  ac- 
tively engaged  in  the  practice  of  l|is  profesBion^ 
he  toiled  with  almost  unparalleled  industry*  AH 
other  pursuits,— the  pleasures  of  society,  and  even 
the  pcppse.  which  nature  demands,  were'  sacri- 
ficed 16'  this  engrossing  object.  His  character^ 
in  this  respect,  affords- a  bright  example  for  the 
imitation  of  the  yoanger  members  of  the  profea- 
sion.  This  entire  devotion  to  his  professional 
pursuits  was  continued  with  unremitting  perseve- 
rance to -the  end  of- his  career.  If  the  celebrated 
Denys  Talon  could  say  of  the  still  more  cele- 
brated D'Aguesseau,  on  hearing  his  first  speech 
at  the  bar,-^'^  that  he  wovld  wilHngly  end  as  that 
«  young  man  commknccd," — *every  youthful  as- 
pirant to  forensic  fame  among  us  might  wish  to 
^begia.  hi^  professional  exertions'  with  the  same 
love  of  labour,  and  the  same  ardent  desire  of 
distinction  which  marked  the  efforts  of  William 
Pinkney  throughout  bis  life.  This  intense  appli- 
cation and  untiring  ambition,  continued  to  ani- 
mate his  labours  to  the  last  moments  of  his  exis- 


*  M.  D'AouBSfiBAU  avail  fait  le  pr^^mier  essai  de  ses  talens  cfans 
le  charge  d'Avocat  ou  diatekt)  ou  il  entra  a  I'&ge  de  viagt-mji 
ans :  et  quoiqu'ilr  ne  I'eut  exerc^e  cpie  tjuelques  mois,  son  pere  ne 
douta  pas  qii-'il.  ne  ffi\  pas  capable  de  reniplir  une  troisieme  charge* 
d'Avocat  G<$rtdfal  au  Parliament,  qui  Venait  d'etre  cr^^e.  II  y. 
parat  d^abord  avectant  d'^clat^que  ie  cdlcbre  Dsnis  TaloKj' 
alors  President  a  Moitier,  dit  quHl  voudrdit  finit  comme  eejeune 
htmme  commengait  Abreg^  de  la  .Vie  deM.  te  CbanciHier 
d'Aguesseau. 
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Xtnce  ;  and  as  be  held  up  a  high  standard  of  ex- 
cellence in  this  noble  career,  he  pursued  it  with 
unabated  diligence  aiid  zeal,  and  still .  continued 
to  exert  all  his  faculties  as  if  bis  entire  reputa- 
tioA  was  staked  on  each  particular  display*..    He 
guarded  with  anxious  and  jealous  solicitude,  the  \^- 
fame  he  had  thus  acquired^"  The  edTtbr  well  re- 
members in  the  last^and  one  of  bid  most  able  plead** 
ittgs  in  the  Supreme  Coflrt,  remonstrating  with  him 
^  upon  the  necessity  of  his  refraining  from  such  la- 
borious exertions  iii  the  actual  state  of  his  health, 
and   with  what  vehemence  he  replied — that  he 

DID  NOT  DESiaE  TO  LIVE  A  MOMENT  APTER  THE  | 
STANDINO  HE  HAD  ACQUIRED  AT.  THE  BAH  WAS  LOST,  j 
OR  EVEN  BROUGHT  INTO  DOUBT  OR  QUESTION.  ' 

What  might  not  be  expected  from  professional 
emulation  directed  by  such  an  anient  spirit,  and  . « 
such  singleness  of  purpose  even  if  sustained  by  v 
far  inferior  abilities!    But  no  abilities,  however 
splendid,  can  command  success  at  the  bar  with-' 
out  intense  labour  and  persevering  application* 
It  was  this  which  secured  td  Mr.  Pinkney  the 
most  extenatpre  and  lucrative  practice  ever  acquired 
by  any  American  lawyer^  and  which  raised  him  to 
such  an  enviable  height  of  professional  eminence. 
For  many  years  he  wai?  the  acknowledged  leader 
of  the  bar  in  his  native  Btate ;  and  during  the  last 
ten  years  of  his  life,  the  principal  period*  of  his 
attendance  in  the  Supreme  Court  of  the  nation, 
he  enjoyed  the  reputation  of  having  been  rarely 
equalled  and  perhaps  never  exoelled  in  the  pow- 
er of  reasoning  upon  legal  subjects,  v  This  was 
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the  faculty  which  most  reniaijtalMy  ^i^ii^giiish- 
ed  him.  l^s  mind  was  acute  and  subtle,  imd  at 
the  sam'e  time  comprehensif^  in  its  gfaBp,-i-ra^id 
and  cleat'in  its  conceptions,  and  singularly  felicit- 
ous in  the  expe»itlon  of  the  truths  it  was  etnpfpyted 
in  invt^stigating.  He  had  the  command  of  the  great- 
est variety  of  the  most  beautiful  and  appropriate 
diction,  and  the  faculty  of  adorning  the  dryest  and 
most  unpromising  subjects.  Hie  style  does  not  ap- 
pear to  have  been  originally  modelled  after.any  par- 
ticular standard,  or  .imitated  from  the  example  of 
any  particular  writer  or  speaker.  It  was  formed 
from  his  peculiar  manner  of  inv^tigating  and 
illustrating  the  subjects  with  which  he  had  to 
deal,  and  was  iuipressed  with  the  stamp  of  his 
vigorous  and  comprehensive  intellect  When  it 
had  received  an  the  improvement  which  his' ma- 
..  turer  studies  and  experience  in  the  practice  of 
extemporaneous  and  written  composition  enabled 
•him  to^give  it,  his  diction  more  nearly  approached 
I  to  Che  model  of  ^hat  piJre,  copious,  and  classical 
t  style  which  grace  A  thu  judicial  eloquence  of  Sir 
WiUiaw.  Scott,  than  to  any  other  hiown  stand- 
ard.^ But  it  had  somewhajt  more  of  amplitude, 
and  Alness,  and  variety  of  illustration,  and  of 
that  vehement  energy  which^  is  looked  for  in  the 
pleadings  of  an  advocate,  but  which  would  be 
unbecoming  the  jud.gment-seat.  It^also  bor- 
rowed occasionally  the  copiousness,  force,  and 
idiomatic  grace,  and  the  boldness  and  richness  pf 
metaphor,  which  distinguish  the  old  \vriters  of 
English  prose.  -  But  in  all  its  essential  qualities, 
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Mr,  Pinkney's  style  was  completely  formed, long 
before  be  had  the  advantage  of  studying  any  of 
these  models  of  ^oquence.     The  fragments  of 
his  works  which  are  collected  in  this  volume  will 
^nable  the  reader  to  form  some  judgment  both  of 
its  characteristic  excellencies  and  defects.     But 
after  all/ the  great  fame  of  his  eloquence  must 
rest  mmnly  in  tradition,  as  no  perfect,  memorials 
of  his  most  interesting  speeches  at  the  Bar  or  in 
the  Senate  have  been  preserved  ;  besides  that  so 
much  of  the  reputation  of  an  orator  depends  upon 
those  glowing  thoughts  and  expressions  which 
are  struck  out  in  the  excitement  and  warmth  of 
•  debate,  and  which  the  speaker  himself  is  after* 
wards  unable  to  recover.     Most  of  the  poetry  of 
eloquence  is  of  this  evanescent  character.     The 
beautiful  imagery  which  is  produced  in  this  man-    \ 
ner,  from  the  excitement  of  a  rich  and  powerful 
mind,  withers  and  perishes  as  soon  as  it  springs 
into  existence ;  and  the  attempt  to  replace  it  by 
rhetorical    ornament,  subsequently   prepared   in 
?  the  cold  abstraction  of  the  closet,  is  seldom  sucv 
cessful.     Hence  some  portions  of  Mr.  Pinkney's 
^  Bpeeches,  which  were  begun  to  be  written  out  by 
himself  with  the  intention  of  publishing  them, 
will  be  ToundT  perhaps,  to  be  somewhat  too  much 
elaborated,  and  to  bear  the  marks  of  ptudied  or- 
nament and  excessive  polish :  but  the  editor  is 
enable  to  assert,  from  his  own  recollection^  that 
whilst  they  have  certainly  lost  in  freshness  aad 
vigour  by  this  process,  in  no  instance  have  these 
more  striking  passages  been  improved  in  splen* 
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dour,of  diction,  and  variety  and  richness  of  orna- 
ment.    liidt;ed,  be  often  poured  forth  too  great  a 
/  profusion  of  rhetorical   imagtry  in   extempora- 
neous composition;     His  style  w^s  frequently  too 
^iiighly  wrought  and  embellished,  and  his  elocuj 
I    tion  too  vehement  and  declMmatory  for  the  or- 
T  dinary   purposes    of   forensic   discussion.      But 
whoever  has  listened  to  him  even  upon  a  dry  and 
complicated    question   of   mere    t^ehnical    law, 
where  there  seemed  to  be  nothing  on  which  the 
niind  delighted  to  fasten,  must  recollect  what  a 
charm  he  diffused  over  the  most  arid  and  intri- 
t^  cate  discussions  by  the  clearness  and  purity  of 
!  bis  language,  and  the  calm  flow  of  his  gracefql  * 
elocution.     His  favourite  mode  of  reasoning  was 
from  the  analogies  of  the  law  ;  and  whilst  he 
delighted  his  auditory  by  his  powers  of  amplifi^ 
cation    and   illustration,  he   instructed  them   by 
tracing  up  the  technical  rules  and  positive  insti- 
tutions of  jurisprudence  to  their  original  principles 
and  historical  source.     He  followed  the  precept 
given  (I  think)  by  Pliny,  and  sowed  his  argvr 
mints  broad-cast,  amplifying  them  by  every  va- 
riety of  illustration  of  which  the  subject  admitted, 
and  deducing  from  them  a  connected  series  of 
propositions  and  corollaries,  gaining  in  beautiful 
gradations  on  the  mind,  and  linked  together  by 
an  adamantine  chain  of  reasoning. 

Of  the  extent  and  solidity  of  his  legaf  attain- 

.    xnents,  it  would  be  difficult  to  speak  in  adequate 

terms,  without  the  appearance  of  exaggeration. 

He  was  jprofoundly  versed  in  th^  ancient  learning 
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of  the  common  law;  its  technical  pedRiarities 
and  feudal  origin.  Its  subtle  distinctions  and  arti- 
.  ficial  logic  were  familiar  to  his  early  studies,  and 
enabled  him  to  expound  with  admirable*  force  and 
perspicuity  the  rules  of  real  property.  He  was 
^miliar  with  every  branch  of  commercial  law ; 
and  superadded,  at  a  later  period  of  his  life,  to  his 
other  legal  attainments,  an  extensive  acquaintance 
with  the  principles  of  international  law,  and  the 
practice  of  the  Prize  (Courts,  fa  his  legal  studies 
he  preferred  the  original  text  writers  and  report- 
er's, (e  fontibus  hauririj) .to  all  those  abridg- 
ments, digests,  and  elementary  treatises,  which 
lend  so  many  eonv^nient  helps  and  facilitiesto 
the  modern  lawyer,  but  wJiich  he  considered  as 
adapted  to  form  sciolists,  and  to  encourage  indo- 
leni^e  and  superficial  habits  of  investigation.  .His 
fovourite  law  book  was  the  Coke  Littleton,  which 
he  had  read  many  times.  Its  principal  texts  he 
hitd  treasured  up  in  his  memory,  and  his  argu- 
ments at  the  bar  abounded  with  perpetual  recur- 
rences to  the  principles  and  analogies  drawn  from 
this  rich  mine  of  common  law  learning. 

Different  estimates  have  been  made  o€  the  ex- 
tent and  variety  of  his  merely  literary  accomplish- 
ments. He  was  not  what  is  commonly  called  a 
fearned  man ;  but  he  excelled  in  those  branches 
of  human  knowledge  which  he  had  cultivated  as 
auxiliary  to  his  principal  pursuit.  Among  his 
other  accomplishments,  (as  has  been  before  no-' 
ticed,)  he  was  a  thorough  master  of  the  English 
language, — its  gramniar  and  idiom, — its  terms  and 
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significAionSy^— its  prosody,  and  in  short,  its  whole 
structure  and  vocabulary.  |t  has  also  been 
before  intimated  that  speaking  with  reference  to 
«  any  high  literary  standard,  Ais  early -education 
(  was  defective.  He  had  doubtless  acquired  in 
early  life  some  knowledge  of  classical  literature, 
but  not  sufficient  to  satisfy  his  own  ideas  of  what 
was  necessary  to  support  the  character  of  an  ac- 
complished scholar.  He  used  to  relate  to  his 
,  young  friends  an  anecdote,  which  explains  one  of 
the  motives  that  induced  him,  at  a  mature  age, 
and  after  he  had  risen  to  eminence,  to  review  and 
extend  his  classical  studies  ;  and  at  the  same  time 
tihistrates  one  of  the  most  remarkable  traits  of 
his  character — that  resolution  and  firmness  of 
purpose  with  which  he  devoted  himself  to  the 
acquisition  of  any  branch  of  knowledge  he  deem- 
ed it  desirable  to  possess.  During  his  residence 
in  England,  some  question  of  classical  literature 
was  discussed  at  table  in  a  social  party  where  he 
was  present,  and  the  guests,  in  turn,  gave  their 
opinions  upon  it :  Mr.  Pinkney  being  silent  for 
some  time,  an  appeal  was  at  length  made  to  him 
for  his  opinion,  when  he  had  the  niorttfication  of 
being  compelled  to  acknowledge  that  he  was  un- 
acquainted with  the  subject.  In  consequence  of 
this  incident  he  was  induced  to  resume  his  clas- 
sical studies,  and  actually  put  himself  under  the 
care  of  a  master  for  the  purpose  of  reviewing  and 
extending  his  acquaintance  with  ancient  litera-* 
ture. 
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'  But  the  acquisition  of  such  knowledge  may  be 
recomraehdedy  and  no  doubt  wa«  sought  by  Mr. 
Pinkney  for  a  higher  purpose  than  merely  com- 
pleting the  circle  of  Kberal  accomplishments.  He 
never  afterwards  neglected  to  cultivate  an  attain- 
ment which  he  found  so  useful  in  enlarging  hi^ 
knowledge  of  his  own  language,  improving  his 
taste,  and  strengthening  and  emJbeltishing  his  fo- 
rensic style.  Attempts  have  recently  been  made 
to  depreciate  the  utility  of  classical  learning  ;  and 
certainly  the  expediency  of  devoting  the  greater 
part  of  the  time  spent  in  education  to  the  acqui- 
sition of  the  languages  of  Greece  and  Rome  may 
well  be  questioned.  But  **  there  is  a  certain  pe- 
**  riod  of  life,  when  the  mind  like  the  body  is  not 
"  yet  firm  enough  for  laborious  and  close  opera- 
''  tions.  If  applied  to  such,  it  falls  an  early  vic- 
''  tim  to  premature  exertion :  exhibiting  indeed  at 
'^  first,  in  those  young  and  tender  subjects,  the 
**  flattering  appearance  of  their  being  men  while 
'*  they  yet  are  children,  but  ending  in  reducing 
"  them  to  be  children  when  they  should  be  men. 
"  The  memory  is  then  most  susceptible  and  tena- 
"  cious  of  impt'essions ;  and  the  learning  of  Ian- 
"  guages  being  chiefly  a  work  of  memory,  it  seems 
"  precisely  fitted  to  the  powers  of  this  period, 
"  which  is  long  enough  too  for  acquiring  the  most 
"  useful  modern  as  well  as  ancient  languages."* 
And,.we,may  add,  that  the  bright  examples  of 
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ancient  virtue,  and  the  perfect  models.of  aucient. 
taste,  are  best  studied  in  the  originals.  That 
gencreus  love  of  fame,  of  country,  and  of  liberty, 
which  was  the  animating  soul  of  the  Grecian  and 
Roman  republics,  cannot  be  too  early  imbibed  by 
the  youth  of  every  free  state  ;  and  whilst  they  are 
taught  duly  to  estimate  the  more  wise  and  perfect 
organization  of  modern  societies,  they  should  bo 
warmed  and  cheered  with  tho»e  Qoble  sentiments 
which  illuminate  the  pages  of  the  eloquent  writers 
of  antiquity,  and  which  are  the  best  fruits,  and  at 
the  same  time  the  surest  preservatives  of  liberal 
institutions. 

During  the  whole  course  of  his  active  and  busy 
life,  Mr.  Pinkney  pursued  his  professional  studies, 
anil  those  which  related  to  the  English  language 
and  literature,  with  the  strictest  method  and  the 
most  resolute  perseverance.  But,  in  other  re- 
spects he  seems  to  have  read  in  the  most  desul** 
tory  manner  possible ;  in  such  a  way,  perhaps,  as 
any  man  would  be  likely  to  pursue,  who,  with  a 
vigorous  intellect,  and  a  disposition  to  industry, 
had  no  very  precise  object  before  him  but  to  gra- 
tify his  curiosity  and  to  keep  pace  i^ith  the  current 
literature  of  the  day.  His  tenacious  memory  en- 
abled him  to  retain  the  stores  of  miscellaneous 
knoXvledge  he  had  thus  acquired,  and  his  mind 
was  enriched  with  literary  and  historical  anec<iote, 
which  constituted  the  principal  interest  of  his 
conversation,  the  charm  of  which  was  heighfoned 
by  the  facility  and  habitual  elegance  of  his  collo- 
quial style. 
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VKhelherhe  was  endowecl  by  nature  withtliose 
lar^e  and  comprehensive  viewi?,  and  that  extensive 
knowledge  of  manktikl  which  constitute  the  quali- 
fications of  a  great  statesman,  and  which  would 
have  fitted  him  to  take  a  leading  part  in  the  po- 
litical afiairs  of  his  country,  and  to  guide  its  pub- 
lic councils  in  those  moments  of  difficulty  when 
"  a  new  and  troubled  scene  is  opened,  and  the 
'*file  affords  no  precedent," — is  a  question  which 
we  -iiave  no  ade<|uate  means  of  determining.  His 
diplomatic  correspondence  will  show  indeed  that 
he  was  perfectly  competent  to  maintain  bis  own 
reputation  for  general  talent^  and  to  acquit  him- 
self in  a  manner  creditable  to  his  country,  when 
brought  in  contact  with  the  ablest  and  most  expe- 
rienced statesmen  of  Europe.  But,  as  has  been 
before  observed,  his  profession  was  the  engross- 
ing pursuit  of  his  life  ;  and  beyond  that,  his  talents 
shone  most  conspicuously  in  those  senatorial  dis- 
cussions which  fall  within  the  province  of  the 
constitutional  lawyer.  In  the  various  questions 
relating  to  the  interpretation  of  the  n^ational 
constitution  which  hdve  been  recently  discussed 
in  the  Supreme  Court,  it  may  be  said,  it  is  hoped, 
without  irreverence,  that  Mr.  Pinkney's  learning 
and  powers  of  reasoning  have  very  much  contri- 
buted to  enlighten  and  fix  its  judgments.  In  the 
discussion  of  that  class  of  causes^  especially, 
which,  to  use  his  own  depressions,  ^^  presented 
"  the  proud  spectacle  of  a  peaceful  judicial  review 
."of  tbe'^inflicting  sovereign  claims  of  the  go- 
"  verntnent  6f  the  Union  and  the  particular  StalM 
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"  by  this  more  thaa»  Ainphictyonic  council,";— his 
arguments  were  characterizecTl^y  a  fenrpur,  ear- 
nestness, gravity,  eloquence,  and  force  of  reason- 
ing, which  convinced  all  who  heard  him  that  he 

,  delivered  his  own  sentiments  as  a  citizen,  and 
was  not  merely  solicitous  to  discharge  his  duty  as 
an  advocate.  He  exerted  an  intellectual  vigour 
proportioned  to  the  magnitude  of  the  occasion. 
He  saw  in  it  "  a  pledge  of  the  immortality  of  the 
"  Union^ — of  a  perpetuity  of  national  strength 
"  and  glory,  increasing  and  brightening  with  age, 
". — of  concord  at  home,  and  reputation  abroad.'* 
As  to  the  general  nature  and  operation  of  our 
federative  system,  he  thought  with  the  illustrious 
authors  of  the  letters  of  PvbliuSj  that  like  other 
similar  forms  of  government  recorded  in  history, 
Its  tendency  was  rather  to  anarchy  among  the 

/  members  than  tyranny  in  the  head,  and  that  a 
general  government,  at  least  as  energetic  as  that 
intended  to  be  established  by  the  framers  of  th€ 
constitution,  was  indispensably  necessary  to  secure 
the  great  objects  of  the  Union.     Believing  these 
to  be,  generally  speaking,  in. more  peril  from  ex- 
cessive jealousy   on  the   part  of  the   respective 
members  of  the  Confederacy,  than  from  encroach- 
ments by  the  national  government^  he  carried  the 
weight  of  his  support  to  that  side  of  the  vessel  of 
state  which  he  thought  to  be  in  danger  of  losing 
its  equipoise.     Absolute  unanimity  is  not  to  be 
expected  on  questions  of  such  intrinsic  difficulty 
as  those  which'spring  up  on  that  debata|»Ie  groun^ 
which  marks  the  boundaries  between  the  Stata 
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iiiHl'Bali«Aal  MwreigxttiesV  Still  less  isit  to beloek^         ^ 
€d  (br  in  ibo'diseusgioaof  siicb  a  eontroversy  asMhut 
arking  from  the  admisiidA  of  the  State  of  Mis* 
80firi  mto  the  Unioa,  where  so  many  deep-seated      [ 
prejiftdicef'  and  jpassioBs  mingled  in  the  debate,  ^ 
'and  a  .e0mest  forljiotitifal  power  and  claims  of 
private  interesi  wePf^  wvolved  in  the  resuk.  That 
ssighty  tgqipest,  which  at  one  time  seemed  to        '* 
shaketibq^lliiiim  to  its  centre^^nd  in  the  language 
of  Mr. .  PuiMkBjr,  tfarc^tei^.  to  ''pusk  from  its 
f^ittooriogB  the*,  sacred  ark.  of  the  common  safety/ 
<'  awl  to  drive  this  gallant  nessel,  freiighted  witli 
'Vevevji^  tUag  dear  to  an  iHfnerica&  besom,  u|y>ii 
*^Ae  vooks,  or  lay  it  a  shear  Jhulk  i^on  the   «  ^ 
^0O8aii,"-^has  now  pagsed  away.    But  the  agi*     «« 
tati<»k  of  the  billows  has  sot  yet  subsided  ;  and  a   * 
distant  poafcerity  will  aloae  he  capable  of  pro- 
nouncing an  impartial  |ud|fflient  upon  the  merits 
of  a  question  eomplicated  af  so  many  considera- 
tionaof  humanity,  of  p(ilicy^  ancf  of  constitution- 
al power.     But  a*  spirit  of  liberality  may  even 
now  tolerate  an?  h<meat  difference  of  opinion  on 
such  a  subject;  and. ^t  should  be  the  part  of  the    if^ 
wijWL^nd  the  good  ^  pour  oil  over  this  angry  sea 
-^-to-endeavoUE  to  calm  the  piwoons  which  were 
excited  by  the  discussion,  rather  than  to  revive 
the  remembrance  of  so  painful  a  controversy  by 
seeking  to  arraign  the  motives  of  those  who  were 
engaged  in  it.     Whatever  difference  of  opinion 
may  still  exist  as  to  the  part  which  Mr.  Pinkney 
took  in  this  question,  or  of  the  manner  in  which 
the  conWovorsy  Was  con<ihicted  on  his  side,  all 
«  25    ' 
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w31  noWf  I  should  lliinb^  ikhhsih*  in  the  Mfiiknent 
expressed  by  hin  at  thecloBe  of  hki  Apeeoll.iA'tiife 
Senate  on  that  memoraUe  occasioii*'  After  ^« 
lading  to  the  aiBbitioofl  motivea  wJhicb^were  in*  . 
f>uted  to  Borne  who  were  engaged  in  the  contrc^ 
Versy,  he  added :  ''  For  tQyseW  1  can  truly  say  that  * 
<*  I  am  wholly  destitute  of  what  i&  oiMnracmly  ealU 
'*  ed  Ambition.  *It  is  said  that  Atnbkvni  iil  the 
«'  disease  of  noble  minds;  If  it  be  sd»  mine  iiHwt 
<*  be  a  vulgar  one  e  For  I  have  nothing  te  desire 
'<  in  this  world  but  profesBi<»nal  fame,'— health  wd  ^ 
<<  competence  for  those  who  are  dear  to  me,  a 
'^  long  list  of  fnenda  among  the  virtuodeT  and  the 
'^good,  and  honour  and  prosperity  for  my  coon- 
*  ^*  try.  But  if  I  possessed  any  faculties  by  the  ex- 
**  ertion  of  which  at  a  moment  like  the  present  "I 
**  cQuld  gain  a  place  in  the  affectionate  remem* 
'^brance  of  my  conntsymen,  and  connect  n^ 
**  humble  name  with  the  stability  of  the  American 
''Union  by  tranquilizing  the  alarms  which  «re 
"  now  belieyed  to  endanger  it,  I  know  erf  no  re- 
'' ward  on  this  side  the  grave,  save  only  chat  of  an 
''  approving  conscience,  which,  put  in  compari* 
''son  with  it,  I  should  think  Worthy  of  a  isgli,  if 
"  lost,^— of  exultation,  if  obtained." 
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MR.  PrNKNEY's  OPINIONS  DELIVERED  AT,  THE  BOARD 
OF  COMMISSIONERS,  ACTING  UNDER  THE  7tH  AR- 
TICLE OF  THE  TREATY  OF  1794,  BETWEEN  THE 
UNITED  STATES  AND  GREAT  BRITAIN. 


THE  BETSEY, 

FoxLOMG,  Master, 

Dr.  Nii^HQLf^^*-^'  The  board  bavin;  matiirelj  cpi»ii)ercd  the 
Memorial  and  Exhibits,  togetbev  with  the  l^tC^r  of  .Mr.  6i>»ti«f, 
and  it  being  proposed  and  agreed  that  the  board  should  QOiw 
c^me  to  a  decision  on  the  following  question ;  ^  Whether  on 
behalf  of  the  claimant,  a  case  has  been  made  opt  which  comes 
within  the  provisions  of  the  treaty  ?'  Dr.  KichoU  stated  as  hm 
opinion^  that  the  sentence  of  condemnation  having  been  affirmed 
tn  tilts  case,  apon  an  appeal  to  the  supreme  tribunal,  credit  ii  to 
pe  given  to  it,  inasmuch  as,  according  to  the  general  law  of 
oations,  it  a  presumed  that  justice  has  been  administered  in  mat* 
lers  of  prise  bv  the  supreme  tribunal  oi  the  capturing  stat^. 

^  That  the  maty  has  not  lUtered  this  general  xule  of  the  law 
of  nations,  having  engaged  to  afford  relief  only  in  oase»  (either 
existing  at  the  time  of  signihg  or  arising  before  the  ratifictitions) 
io  which,  from  circumstances  belonging  to  them;^  a<)eq|iate  com*  ' 
pensatiOQ  could  not  then  be  obtained  in  the  ord^i^ry  course  nf 
justice,  or  in  other  words,  (but  lie  words  .can'  be  mor^  explicit 
and  clear  than  those  of  the  treaty  itself),  cases  le  which  circum- 
stances beloiiged  that  rendered  the  powers  of  the  Supreme  Court 
of  this  country,  acting  according  to  its  ordinary  mles^iiicoiiBpe- 
tent  to  afford  cc]|Bplete  compensation. 
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^<  That  the  appeal  was  heard  alter  the  signing  of  the  treaty, 
and  the  claimant  has  not  satisfaolorily  shown  any  circtMnstances, 
belonging  to  his  case,  on  account  of  which  adequate  compensa- 
tion could  not  have  been  obtained  in  the  ordinary  cour^  c^  ju- 
dicial proceedings ;  or  on  account  of  which  the  supreme  tri- 
bunal could  not  fidly  consider^  and  justly  decide  upon  tbe  whole 
•  merits  of*  the  case. 

'^^  Dr.  Nicholi  therefore  thought  that  the  claim  ought  to  be  dis- 
missed. (Signed)  JOHN  NICHOLL. 

^^  Enlarged  opinitm  by 

Dr.  NicHOLL.  <<  Several  members  of  the  board  hstre  re- 
corded^ their  opinions,  n<lt  only  on  the  preliminary  question 
which  ar<»se  in  this  case,  as  to  the  construction  of  the  treaty,  bat 
also  on  the  merits  of  the  elaini^At's  denmnd  of  compensati^. 
They  have  not  only  recorded  the  general  grounds  of  their  opin- 
ions, but  have  discussed  at  length  several  of  the  topics  that  were 
either  eontarned  Hi  tlie  printed  dtses  and  other  proteediogs,  or 
mentioned  at  the  board  in  the  course  of  the  inquiry. — Lest  from 
tliis  latter  circumstance  it  should  be  inferred  that  those  topics 
fo'iaed  the  principal  gronntb  of  my  decision,  I  feel  myself  called 
upon  to  stMe  in  writing  the  reasons  of  my  ultimate  opinion  on 
the  merits  of  the  case.  ^ 

^  At  the  same  time,  I  take  the  opportunity  of  declaring  that  it 
is  not  my  p/esent  intiphtion  again  to  resort  to  this  measure,  not 
thinking  that  the  duty  I  have  undertCiken  calls  for  it. 

^  Upon  the  construction'  of  the  tredty  as  to  the  extent  of  the 
powers  given  to  the  commissioners,  ft  might  be  questioned  how 
tat  the  decision  of  the  board  was  binding  on  the  high  contracting 
parties.  The  decision  might  b^  revised,  and  the  reasons  of  each 
men^ber  might  be  required  to  appear.  I  thi*refore  record  mine. 
But  upon  the  merits  of  the  claims  and  the  amount  of  compensa- 
tion, the  trebty  has  expressly  declared  the  decision  of  the  majer- 
'    ity  of  the  board  to  be  ^nal  and  conclusive. 

'<  It  would  be  extremely  inconvenient,  if  not  altogether  Ibcobi- 
^  patiblc  with  my  professional  engagements,  to  state  my  opinion 
in  writing  oh  the  meHts  of  each  case* 
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^  It  isiprobaUe-^t  ttMisewho  shall  cbanc«  to  read  theiwasons 
irliidi  may  be  hereafter  recordad  in  other  cases  by  inenibers  af 
tte  board,  aqd  who  shaU  find  certain  poaitions  rery  ably  contro- 
verted in  those  reasons,  may  infer  that  a  diftrence  o(  opinion  in 
other  members  waa  wbi^ly  or  prtneipaliy  founded  on  those  posi- 
ttona,  notwltelandmg  in  irutfar  they  might  not  materiaily^  or^ren 
in  any  degree,  weigh  in  (heir  fihal  jodgment.  I  mutt  sabinil  in 
Intare  casea  io  be  exposed  to  anch  erroiieoas  iale»eiie«i. 

<<  In  what  i  $m  about  to  state^  it  is  not  my  intention  fo  combat 
any  of  the  positions  laid  down  in  the  opinions  in  wvkiiig  deli^ 
vered  in  by  other  members,  however  decided  tny  dissenl  may  be 
from  several  of  them :  much  less  shall  I  examine  any  looee  ol»- 
servations  in  the  printed  cases  or  proceedings,  or  which  may 
have  dropped  at  thie  board  in  the  courae  of- an  unreserved  di^ 
cdssion  of  the  merits  of  the  claim.  I  shaft  content  myself  wilh 
''stating  briefly  what  was  my  own  final  impression  of  thecase^ 
leaving  midisturbed  those  reasons  which  have  goverMNitiber 
]geiitiemen  in  their  decision. 

''  It  appears  unnecessary  again  to  state  mimitdy  the  dream- 
stances  of  the  case.  They  wiN  be  found  in  the  proceedings^  and 
in  th«*  opinions  of  other  members. 

<^  The  first  and  principal  consideratton  is  m  respect  to  tfie 
compensation  claimed  on  behalf  of  George  Patterson,  the  pror 
pioprietor  of  the  vessel,  and  of  a  moiety  of  the  targo. 

**  George  Patterson  was  a  citizen  of  America.  He  went  en 
hoard  the  Betsey  to  the  French  Island  of  Guadeloupe  several 
months  after,  the  existeniie  of  open  war  between  Great  Britain 
«nd  France,  disposed  of  .her  cargo  theire,  dispatched  the  vessel 
to  America  whh  the  (present)  return  ca.rgo^  and  whh  instruc- 
tions to  bring  back  another  cargo  to  Guadalonpe. 

<<  Gei>rge  Patterson  remained  behind  at  Gnadato^ipe,  and  was 
veetdent  there  at  the  time  of  the  capture  in  question. 

^*  All  persons  who  are  within  the  enemy's  territory,  are,  prim& 
ihcie,  to  be  considered  as  enemieS)  and  are  liable  to  hostility. ' 

**  But  a  person  within  the  enemy's  territory  is  excepted  from 
hostility,  if  it  can  be  shown  that  he  was  a  neutral,  and  was  there 
for  an  occasional  purpose,  and  not  engaged  in  any  transactions 
connected  with  the  operations  of  w^.    A  neutral  must  cautious- 


Digitized  by 


Google 


[•  198  3        •  .  • 

ly  abilaiii  from  interposing  in  the  war— 4o  ptoV^  tKS&»  no  aatho- 
rity  is  ni-eessary  to  be  referred  to,  H«  tt  not  at  liberty  to  <io  all 
aets  with  the  same  ungwirded  freedom'  as  in  time  of  peace.  If^ 
■enlrai  has  rigfau^  he  has  ahM>^  duties. 

«  George  Patteraon's  right  to  compensatioii  depends  then^  m 
my  opinioii;  on  his  havif|g  shown  that  notwithsunding  he  was  at 
Guadaloupe  at  the  time  of  the  capture  of  his  vessel  and  proper- 
ty, still  he  was  there  aoting  in  a  manner  perfectly  coOsialent  wkh 
the  strict'  duty  of  a  neutral.  The  tnirthcn  of  proof  lies  i^pon 
him — primft  facie  he  was  an  enemy :  he  muat  essulpate  himself. 

^  He  carried  to  Ouadal^upe  a  cargo  of  provisions.  This  was 
not  ilief al.  His  cargo,  though  brought  there  for  aale,  was  forci- 
bly purchased  from  him  by  the  governing  powers  of  the  Island; 
a  circumstance  from  which  he  would  naturally  infer,  that  provi- 
sions were  at  that  time  Dvcessary  to  the  military  operations  of  the 
Uand. 

^^  ft' was  a  Inatter  of  public  notoriety  that  a  British  armament 
of  considerable  force  was  at  that  time  acting  in  the  Wesl-Indies 
fbr  the  conquest  of  the  French  Islands. 

^  Martinique,  a  neighbouring  Island,  was  at  that  time  invaded. 

**  The  attack  of  Guadaloupe  Was  at  that  time  expected. 
*  <<  George  Patterson,  though  his  outward  cargo  was  disposed  of, 
and  a  return  cargo  of  great  value  purchased,  thought  proper  to 
separate  himself  from  his  vessel,  to  dispatch  her  to  America,  and 
voluntarily  to  remain  at  this  critical  period  at  Guadaloupe--liabIe 
to  be  called  upon  to  do  military  duty,  and  to  act  in  common  with 
the  other  inhabiiania^iB  defence  of  the  Island. 

^*  He  did  not  remain  there  to  withdraw  his  property,  or  from 
apprehension  of  danger  to  ii }  for  he  sent  to  America  for  ano- 
ther cargo ;  another  Cargo  of  provisions,which,  from  what  he  had 
already  experienced,  he  must  well  know  were  highly  necessary  to 
the  defence  of  the  place.  His  instructions  were  that  the  vessel 
should  return  with  these  provisions  with  all  possihli;  speed. 
Whether  all  this  was  done  with  the  intention  of  aiding  and  ad- 
hering to  the  enemy,  and  of  interposing  in  the  war,  or  merely  for 
mercantile  profit,  is  not  material  to  be  proved..  A  neutral  ««ho 
jnpplies  the  enemy  with  cbatraband,  probably,  has  profit  only  in 
View. 
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'<  The/Bo«rd  is  p^  caUed  uf  on  to  tey  do^m  ^nwvai  riiles,  iur 
to  define  abstract  principles,  but  to  decide  on  ibe  nerits  of  tlie 
claim,  under  all  its  aec^mpan^  iog  circumstancesi  It  nay  be  ex- 
tremely difl[i(:ult  to  define  preeitieiy  nrhat  resid^ce  in  a  belligerent 
.  country,  in  its  nature  and  duration^  sball  be  permitted  4o  a  Aeiitral 
-*or  what  acts  amount*  ta  an  imerpdsitiop  in.  the  w«r  :  and  aU 
tiiough.I  feel  the  present  eas^  to  be«fay  po  means:  clear  t*f  doulpt 
and  difficulty,  yet  under  all  the  ctrcumstanoes^  taken  lf»g«theryi 
am  of  opinion  that  George  Pattersoo,  voltmtarily  staying  at  Gtiar 
daloupe  at  (he  parUcolar  period  ia  question,  and  acting  in  the 
'  manner  before  stated,  was  not  excepted  from  bostiHty,  and.  is  not 
entitled  to  compensation  foe  tbe  loss  of  bts  property  e!ngaged  lo 
that  transaction  and  taiMn  tkiring  tbetiine  he  so  c<>Btiniaed  at 
Guadaloupe.  .    ,         •     .  - 

<*  Mr.  William  Patterson  was  9wner  of  the  other  moiety  of  t)K 
jcargo.  He  remained  in  America,  and  was  no  otherwise  engaged 
Id  the  transactions  of  George  Patterson  or  lespofistble  for  his 
acts  than  as  being  his  partner  in  tfade. 

<<  Having  very  maturely  ^^oosidered  the  ease  of  tim  eiaioMnl;, 
.^nd  with  all. that  deference  and  respect  which,  is  jmdy  due  to 
the  decision  of  a  vtiry  exalted  tribunal,  but  being  biSujdd  (if  that 
decision  is,  not  conclusive)  to  decide  ultimately  upon  my  own 
conscientious  judgment,  I  cannot  but  concur  with  the  majority 
Qf  the  Board  in  thinking  that  Wiiliafla  Patter^  is  entitled*  t6 
compensation. 

^^  The  next  consideration  is,  what  are  the  losses  and  damages 
for  which  compensation  is  to  be  made  ? 

U  The  claimants  di^mand  not  only  fo^  those  arising  froi|i  the 
■condemnation,  bat  for  all  those  in  any  degree  resulting  from  the 
original  capture*. 

<^  This  demand  depends  upon  jtlip  consideration  wh^ether  ar 
not  the^c;  was  probable  cause  of  seisiuf^,*  and  of  bringing  in  tte 
vessel  and  cargo  ibr  legal  adjudication,.     .      , 

^^  And  when  tlie.two  regular  trihumris  pf  tbe  belligerent  stat^, 
(which  by  the  general  taw  of  nations  are  alone  biampetent  to  de-' 
cide  on  captures  ;*)  and  when^wo  members  .out  of  five  who  com- 
pose jhis  Board^all  a^tingna^^er  the  most  solemn  obligations,' 
bave  concurred  in  holding  ihat  themosi  considerable  part  qC  the 
puroperty  is  even  subjectHo  confiscation,  H  s«;^ias  to  me  (witluiut 
'     26 
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for  puttkig  the  natter  into  a  coime  of  judicial  inquirj,  and  that 
the  deaumd  of  conipelttation  £»r  all  \omeB  uid  damages  resulting 
Mm  tlie  capture  is  wholly  vnfotiiided.     . 

'^  The  last  matter  of  anj  mateiia)  importance  to  ix  consider- 
ed, is  the  demand  mafjle  nol  only  hr  the  joss  and  damage  actaal- 
iy  incurred^  and^outof  potke^  but  als»  for  loss  of  the  proM 
ifaat  miiehl^  JiaVe  been  made  if  the  cai^o  had  arrived  and  becA 
sold  at  its  port  of  destm^lioa, 

*^  The  Glaimaiics  in  taakkwig  tUs  demand  appear  to  roe  to  have 
forgotten,  that  if  neutrals  are  to  enjoy  tbe  beneits  arising  froB 
«  state  of  war,  ^bey  must  be  content  -to  bear  part  of  its  incon- 
Veniencies;  or  on  the  other  hand,  if  they  claim  to  be  exonerated 
from  all  the  risks  and  uicqfrvenieocies  of  war,  they  must  agi^e 
ti^  forego  its  adnmtafes.  Tliey  are  not  to  say,  give  to  my  com- 
merce the  security  of  the  state  of  peace,  bat  give  me  the  profits 
0f  the  state  xif  mir.  The  risk  and  the  profits  ore  the  counter- 
poise to  each  other. 

^  A  claim  Is  hens  made  of  a'  pfodt  of  near  on  hundred  ^per 
cent.  This  IS  scarcely  ever  heard  of  in  dme  of  peace.  If  it  ex* 
isted  at  aH,  it  existed  only  in  consequence  of  the  war,  and  the 
risks  th|^  usually  accompany  it. 

^  To  reimburse  the  claimants  the  original  cost  of  thetr  proper- 
ty, and  all  tbee^^penses  they  have  artualiy  incurred,  together  with 
interest  on  the  whole  amount,  would,  I  think,  be  a  just  and  ade- 
<Ioate  compensation.  This,  f  believe,  is  the  measure  of  compen- 
sation usually  made  by  all  belligerent  nations,  and  accepted  by 
ifH  nf  utral  nations,  for  Tosses,  costs,  and  damages  occasioned  by 
-  IHegal  enures. 

^'  To  add  to  the  original  cost  of  the  property  a  reasonalile 
mercantile  profit,  such  as  is  osuatly  made  in  time  of  peaces  would. 
io  my  opinion,  aaseoBt  even  to  a  very  liberal  compensation* 

^  6nt  the  demand  that  is  set  up  of  the  profits  that  might  pos- 
sibly have  b^en  made^Jf  ibe  car^o  had  arrived  and  b^en  sold  at 
•  its  destined  port,  when  it  is  recoHecfed  that  the  trkde  itself  was 
barely  not  ille^l,  if  being  opened,  by  the  enemy  to  the. neutral,  in 
a  great  measure,  under  the  presDire^of  war— that  the  profits  of 
this,  trade  were  highly  infiamed  by  thp  war  ;  the  French  West- 
India  colonists  being  under Ui  necessity^  Of  veiling  their  produ^ 
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Europe ;  and  the  fNrieea  m  Evrepe  f^om  the  9an«  estates  beipg 
very  high ;  that  the  prices  were  farther  rai^  in  Ajnertca  at  the 
period  in  question,  by  the  general  order  that  had  existed  to  stop 
aB^  American  vessels  engaged  in  thkt  trade — when  U  is  further  re- 
eoNected  that  the  prices  at  Bakimore  were  fMrobahiy  increased  by 
the  capture  of  several  vessels  4ettloed  to  that  poet ;  aM  »  some 
degree  by  the  capture  of  this  rtry  vessel,  (ibr  it  v«mkl  he  aW 
BBOst  monstrous  to  insist  that  in  making  compctosafioii  lK)r>(hese 
captures,  the    inflamed  price  occasioned  by  the  very  captures 

.  themselves,  is  to  be  paid,)  added  to  this,  the  eitreme  difficuky  of 
ascertaining^  the  amount  of  these  profits,  under  aH  the  risks,  with 

^  any  degree  of  rationid  certasaty.  Under  idl  tfa^se  eireamdtaoees, 
tie  demand,  I  spy,  of  these  war  profits,  at  the  same  tinie  that -the 
Bwtisb  government  is  abont  to  cnoipeosaie  the  ciUzeos  of  Am^ 
rica  for  all  the  actual  losses  resulting  at  this  period  from  the  state 
of  war,  and  to  inde^inify  them  by  a  new  and  extraordinary ' 
mode  of  reOef^  fironi  those  cost»  and  damages  which  other  na- 
tions are  cotiteiit  to  seek  ottly  in  the  ordinary  caurse  of  josike^ 
^ipears  to  me  highly  noreasonable.  It  is  a  demaatf  that,  in  my 
opinion,  is  not  consistent  with  the  true  meaning  of  the  treaty  itseli^ 
which  intended  to  substitute  in  this  respect  a  new  mode,  and  not 
a.  new  m>asure  of  compensation.  It  is  a  demand  not  supported 
by  that  reciptoeity-^by  that  maxim  of  taking  advantage  and  dis- 
advantage together^  which  is  the  very  fouildation  and  spirit  of 
equity,  justice,  and  the  law  of  nations." 

Mr.  PiNKi^fiT.-^A  leading  feature  of  thUcase 
ifl,  that  the  'sentence  of  condemnation  ii;i  the  Vice^. 
AdiniraltjF  of  Bermnda^.  has,,  upon  the  appeal  of 
the  claimant  heen  affirmed  by  the  Lords  Comr 
nii89ioners  for  Appeals,  the  supreme  judicature 
ill  the  kingdom  in  matters  of  prize* 

In  conseqaeiice»  a  question  Imms  recurred  upon 
the  showing  of  the  ag^nt  of  the  crown^  '^  Whe- 
I*  ther  this  Board  in  Ih^uikI  and  comduded  by  that 
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'^affirm^nae^vflrt^M-^to^  pimratited' fcA  lietween 

^*  the  4B+€waialit8J  anrd  hie  MajeWy's    govferninent) 
"  from  examining  info  and  reliet^ing  againsi  the 
**  capture  and  condemnation,  sanctioned  by  ^t  as 
f*  between ,  tjie   claunantsand  the  captor,  upo& 
^  the  Hame  lavidence in  iMibstafice  submittedlo the 
^  consrideratiort^  of*  tbeif  Lordships  V\ 
,    The  agi3nt*s  6bjectioh  is  in  the  following  words,' 
'^  That  the  capfqr  has  no  right  against  the  claim- 
"  ants  to  found  ^  condemnation  but  as  a?  grantee 
^f^4if^the^i:rowfit^'MA»w^h  ^s^he  cfown  would  harve  ' 
^had  ill  th^  same  circumstances  ;  and  that,  there- 
tofore, thiji  is  a  ca^se   between  the  sarne^  purt%€s\ 
.  **  and  upon  the  snvie  facjts  in  which  a  judgment 
"  JiaiL  beea  given  in  a  solemn  daeimen  by  the  Su- 
"  prerae  Coiirt  of  the  taw  of  nattorfsin  this  kiugv 
<*  dom,  whieh    other  authorities,   proceeding  by 
^^  the  same  law,  are  bound  to  respect  and  con- 
"  firm  ; — that  the  case  has  no  circumstances  be- 
'*  kmgiug  to  it,  by  .which  Uie  clainnant^  were  disa-  . 
i*'Wed  from  pee^iving  complete  justice  in  the  ordi- 
^*  nary  course  of  judicial  proceedings,  and,  there- 
tofore, tivat  it  is  not  a  case  in  which  the  parties 
^  nm  entitled  to  relief  und<.*r  and  by  virtue  of  the 
.<' prbvisions  of  the  treaty." 
•^    Upon  the  fullest  consi'deraticjti   of  this  6bje<!;- 
tion,'I  have  stated  it  to  be  my  opinion,  "that  the 
f^affirni^nce  of*  the  condemnation  by  the  Loi-ds 
^*  does,  in  no  respect,  biiid  us  as  Commissioners 
"  w«dcr  the  7th  article  of  the   trfeat^i  and  thai  it 
^  ts  no  furthtf^r  rtiaterial  te  o^v  inqdiries,  in   the 
^*  exectilion  of  the  'trtwut  ct^ded  to  us,  than  te  i| 
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^'gtiis^  to  ptav€  that  obmpenaatioh  was,  unnttmBa- 
**ble  by  tlie  daimanis  in  tbe  ordinary  course  of 
"  justice."  • 

It  has  been  explicitly  uirderstood  thjat  the  opi- 
nion I  ho^e  thus  delivered  is  in  precise  conlbrmi- 
ty  with  that  of  hi«  Ma)e»ty'«  governmerit  5  but,  as 
the  objection  to  which  it  is  opposed  has  been  re- 
peated by  the  agent  on  every  occasioh.  thkt  h^s 
since  occurred,  notwithstanding  the  avowed  dis- 
apf^robation  of  its  principles  by  those  frotnwhqtn 
his  authority  is  derived^  and  as  one  of  tlie  Board 
has  not  only  sustained  the  objection  by  his  ulti- 
mate opinion,  but  recorded  the  reasons  which 
have  induced  him  to  do  so,  in  the  natui^e  of  a  pro- 
test against  the  decision  of  the  ipajority,  I  feei  it 
to  b6  my  dnty  to  reduce  to  writing,  and  to  file  the 
reflections  which  have  led  me  to  the  foregoing 
conclusion. 

There  are  some  of  the  agent's  premises  which 
I  shall  not  employ  myself  in  contesting.  He  who 
alleges^  for  example,  that  the  crown  is^the  same 
party  with  the  master  or  owner  of  a  privateer y  to 
whom  vt  has  granted  a  commission  of  reprisals, 
can  expect  no  more  than  that  his  allegation  should 
be  merely  denied.  But  even  if  the  allegation 
w^re  tree,  there  is  tsertainly  more  novelty  than 
correctness  in  the  argumei^t  that  a  judgment  of 
Kis  Majesty's  own  Court,  composed  of  the  membei-s 
of  his  own  Council,  is  the  more  especially  entitled 
to  a  cS^yncluisive  qaality  against  neutral  nations  and 
their  citi^ons,  who  have  been  injured  by  it,. 6c- 
cause  his  Majesty  was  himself  a  pwrty  to  the  suit. 
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I  am  very  fat  fr6m  being  dtspomd  to  inmnt  tbjat 
the  judgments  of  the  Lords  of  Appeal  is  the  le9i 
to  be  respected  on  that  account :  but  it  is  neither 
indecorous  towards  that  high  court,  nor  unrea-  . 
sonablean  itself  to  say,  that  the  extensive  binding 
forcci  now  for  the  first  4;ime  attributed  to  their 
aentences,  could  not  rest  on  a  foundation  so  little 
calculated  to  support  it. 

In  order  to  ascertain  whether  the  sentence  of 
ihp  Lords  in  this  case  (however  unjust  it  may  be) 
i»  conclusive  upon  this  Board  under  the  treaty,  it 
is  previously  to  be  inquired  whether  the  govern* 
ment  of  the  United  States,  independent  of  the 
treaty,  would,  up<m  the  application  of  the  claim- 
ants for  redress  against  the  capture  and  condem* 
nation  confirmed  by  it,  by  way  of  reprisals^  or 
otherwise,  be  bound  by  the  law  cf  natumi  to  es« 
teem  it  just,  although  upon  its  face,  it  was  mani- 
festly  the  reverse. 

The  necessity  of  this  preliminary  inquiry  would 
i^em  to  be  obvious  at  first  sight ;  but  it  will,  per«- 
haps,  be  more  apparent  when  I  proceed  to  show 
the  influence  which  its  true  result  is  entitled  to 
have  upon  the  construction  of  the  treaty* 

^^  By  the  law  of  nations,  universally  and  imnle« 
morially  received,  the  legality  of  a  seizure  as  prize 
is  to  be  determined  in  the  courts  of  the  nation  to 
which  the  captor  belongs,  judging  according  to 
that  law,  and  to  treaties  (if  any)  subsisting  be* 
tween  tbe  states  of  the  captor  and  claimant/^ 

.  (Anmer  to  FruBfian  Memorial.) 
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The  nature  and  ^oands  af  tiita.  exelusive  prize 
jurisdiction  in  the  nation  of  tlie  Raptor,  and  the  , 
legaV  effects  flowing  from  its  exercise^  are  so  clearlf 
detailed  by  Rutberfortb,  in  his  Institutes  of  Nato- 
ral  Law,  that  I  w^ll  here  quote  that  detatl  at  large 
in  place  of  giving  my  owti. 

This  right  of  the  nation  of  tlie  eaplor  (says 
Rutherforth,  2d  vol.  p.  596)  is  founded  upon  aoo^ 
ther,  i«  e^  the  right  of  the  nation  to  inspeet  into 
the  conduct  of  the  captors,  both  because  they  are 
members  of  the  slate,  and  because  it  is  anwsertt- 
Ue  to  all  other  states ;  for  toJuxt  iheff  do  inwmr 
i$  done  either  under  its  genet  id  or  under  its  upe- 
cial  commission.  '^  The  captors,  therefore,  (p. 
"  597)  are  obliged,  upon  account  of  the  jurisdlc- 
''  tion  which  the  state  has  over  their  persons,  tO 
'^  -bring  such  ships  or  goods  as  they -seize  on^  th6 . 
'^  main  ocean  into  their  ports :  and  they  cannot 
''  acquire  property  in  them  till  the  state  has  de- 
*^  termined  whether  they  werp-lawfully  taken  or 
"  not.  This  right  which  their  own  state  has  to 
<<  determine  this  matter  is  so  far  an  exclusive  one, 
**  that  no  other  state  can  claim  to-  judge  of  their 
«  behaviour  till  it  has  been  thoroughly  examined 
^'  into  by  their  own  :  both  because  no  other  state 
"  has  jurisdiction  over  their  persons,  and  likewise 
^^  because  no  other  state  is  answerable  for  what 
«  they  do.  But  the  state  to  which  the  captors 
"  belong,  whilst  it  is  thus  examining  into  the  be* 
"  havioilr  of  its  own  members,  and  deqiding  whe- 
"  ther  the  ship^  or  goods  which  they  htve  seised 
'^^  upon  are  lawfully  taken  or  not,  i9  determining 
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*^  a  ooiktroveftsy  between  ita  own  membem  and  the 
"  foreigners  who  claim  the  ships. or  the  goods: 
*^  and  thtd  controversy  did  not  arise  within  its  own 
*♦  territory,  but  on  the  main  ocean.  The  right, 
>^  therefore,  which  it  exercises  is  not  civU  juris- 
"  diction;  and  the. civil' law  which  is  peculiar  to 
**  its  own  territory  Js  not  the  law  hy  which  it  ought 
*^,tQ  proceed;  neither  the  place  where  the  con- 
.*^-trov«rsy  arose,  nor  the  parties  who  are  con- 
*^  cerned,  are  subject  to  that  law.  The  o«ly  law 
'^•by  which  it  can  b6  determined  is  the  law  ofna- 
♦*  tur&  applied  to  the  collective  bodies  of  civil 
**•  societies  ;  that  is,  the  law  of  natrons,  unless  in- 
"  deed  tliere  have  been  particular  treaties  made 
^^  between  the  two  states  to  which  the  captoris  and 
'*  claimants  -behmg,  &c." 

**  This  right  of  the  state  to  which  the  oaptons 
'*  belong,  (p.  598)  ta  judge  exclusively,  is  not  a 
*^  complete  jurisdiction.  The  captors^  who  are  its 
^  members,  are  bound  to  submit  to  its  sentence, 
^though  this 'Sentence  should  happen  to  beer-- 
'^  roneoua,  because  it  has  a  complete  jurisdiction 
^  over  their  persons*  But  the  other  partus  in 
^^  ike  contro9^rsiff  as  they  are  members  of  another 
^  state,  are  only  bound  to  submit  to  its  sentence, 
f^  (OS  fur  o^  tMis  sentence  is  agreeable  to  the  law 
^^  of  nations  or  to  particular  treaties^  because  it 
^  has  no  jurisdiction  over  them,  in  respect  either 
**  of  their  persons  or  of  the  things  thatare  the  sub- 
**  je«t,of  the  coptroversy  ; — if  justice,  therefore  is 
^^  not  done  them,  they  may  apply  to  their  oum 
*^statfifor  a  remedy  whic^  jnay  consistently  mth 
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*'  the  law  of  ndttbns^  give  them  a  tejnedy^  eilher 
**hy  solemn  war:,  or  by  rtprtmU.     In  order  to  . 
"  determitie  when  their  rigkt  to  apply  to  their  own  i 
^^  state  begins,  i^e  must  inquire' when  the  exclii- 
**  siire   right  of  the  other  state  to  |ucige  in,  this 
**  controversy   end9.     As  this  exclusive  right   is 
**  nothing  elso  but  the  right  of  thestat4  to  Which  ^ 
"the  captors  beiaiig,  to  examine  into  the  con- 
*'  duct  of  its  own  members,  brfore  it  becomes  an- 
**  swerable  for  what  they  have  done^  such  exclu- 
*'8ive  right  cannot  etid  until  their  conduct  has 
•*  been  thorouglily  examined-    Natural  equity  will 
^  not  allow  that  the  state  should  be  answerable 
**for  their  acts,  until  those   acts,  xire  examiired. 
*' by  air  the  Ways  which  the  state  has  appointed 
♦*  for  this  purpose,     Shice,  therefore,  it  is  dsuaf  ih 
"  maritime  countries  to  establish  not  only  info- , 
^*  rior  coui^  of  tnarine,  to  judge  what  is  and  what . 
"  is  not  lawful  prize  ;  but  likewise  superior  courts 
"of  review,  to   which  the  parties  may  appeal, 
**  if  they  think  themselves  aggrieved  by  the  infe^- 
**  rior  courts  ;  the  subjects  of  a  neutral  stdte  can 
**  have  no  right  to  apply  to  their  own  state  for*  a 
**  remedy  against  the  ^rrofleous  sentence  of  an  in- 
^*  ferior,  unt/U  they  have  appealed  to  the  superior 
"court,  or  to  the  several  sujperior  courts,  if  there 
^  are  more  courts  of  this  sort  than  one,  aqd  until  the 
^  sentence  has  been  confirmed  in  all  of  them.  After 
"the  sentence  of  the  inferior  courts  has  been  thus 
"  confirmed,  {the  very  case  of  tHe  Betsey,  Fur- 
"  long,)  the  foreign  claimants  .kway  rtpply  to:  their 
^'  own  state  Ibr  a  remedy  if  th^  thih'k  jt£6msefyes 
'        %1  t 
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"  aggneye^ :  but  the  law  of  nattous  wiif  not  entv 
"  tie  tbew  to  a  remedy  unless  they  have  be^n  ac- 
^-^Uuaity  aggrieved/ and»  even  if  upon  their  own 
"report  they  appear  in  the  judgment  of  their 
*^  own  state  to  have. been  actually  aggrieved  ;  yet 
"  this  will  not  justify  it  jn  declaring  war  or  in 
^  making  reprisals  immediately,  5¥hen  the  mat- 
^^  tejT  is  carried  thus  far,  the  two  states  become  the 
*^  parties  in  thie  controversy.  And  since  the  law 
"  of  nature,  whether  applied  to  individuals  or  ci- 
"  vil  societies,  abhors  the  use  of  force,  until  ibrce 
.  "  becomes  necessary,  the  supreme  governors  of 
^*  the  neutral  state,  before  they  proceed  to  solemn 
"  war  or  to  reprisals,  ought  ip  ajpply  to  the  fiu- 
♦*preme  governors  of  the  other  state,  both  to 
*<  satisfy  themselves  that  they  have  been  rightly 
'^  inarmed,  aiid  likewiBe  to  try  whether  the  con- 
"troversy  cannot  be  adjusted  by  more  gently 
^  methods/*  . 

.  From  the  foregoing  quotations  it  may  be  col- 
lect^d,  that  the  jurisdiction  of  the  court  of  the 
capturing,  nation  is  complete  wpon  the -point  of 
property-r^^ihai  its  sentence  forecloses  all  contr-O' 
versy  between  claimant  aiid  captai%  and  those 
daimirig  under  Uiem — and  that  it  termiiiates  for 
ever  all  ordinary  judicial  inquiry  upon  the  mat^ 
ter  of  it  These  are  the  unquestionable  ejffectp 
of  a  final  admiralty  sentence,  and.  in  these  re- 
.spects  it  Is  unimpeachable  and  conclusive.  But 
the  doctrine  ihvolved  in  Mn.Gosling^s  objection 
reaches  infinitely  furthefr.  It  swells  an  incidental 
iuji^isdiction  ovef  things  ^ntp^a  direot/compjete. 
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and  unqualified  control  over  natiohd  and  their 
citizenB.  The  author.!  have  just  quoted,  proves 
incontestibly,  by  arguments  drawn  from  the  na-  ** 
ture  and  foundation  of  prize  cognizance,  that  this 
doctrine  is  absurd  and  inadmissible — ^thot  nei- 
ther the  United  States,  nor  th^  claimants  its  citi- 
zens, are  bound  to  take  for  just  the  ^ent;ence  of 
the  Lords,  if  in  fact  it  is  not  so  ;  and  that  the  af-. 
firmance  of  an  illegal  condemnation,  so  far  from 
legitimating  the  wrong  done  by  the  origin^ 
seizure,  and  precluding  the  neutral  from  seeking 
reparation  for  it  against  the  British  nation,  is  pe-^ 
culiarly  that  very  act  which  consununates  the 
wrong,  and  indisputably  perfects  ^  the  neutral's 
right  of  demanding  that  reparation  through  the 
medium  of  his  own  govemitient 
'  If  I  had  no  opinicfti  to  combat  but  that  of  ^ 
agent,  on  a  point  s6  extremely  plain,  I  would  con^ 
tent  myself  on  tliis  pari  of  the  :»ubject  with  what, 
has  been'  said.  But  the  agenf  s  opinion  has  de- 
rived countenance  from  a  source  too.  respectable 
to  be  slighted,  and  1  will,  therefore,  bestow  some 
further  consideration  on  it.  " 

ft  results,  from  the  equality  and  independence  of 
nations,  that  the  jurisdiction  entrusted  to  one  nation 
for  wise  and  equitable  purposes,  by  that,  law  which 
is  common  to  all,  shall  not  be  alfowed  to  encroach 
upep  the  rights  of  othe?:.  states,  or  (which  is  the 
«am6  thing)  those  of  their  citizens  or  subjects. 

The  municipal  l^wdf  every  well  reguliatied  coni- 
monity,  in  which  the  ends  of  social  union,  and 
the  moral  duties  a^in^butf  of  it,  are  understood^  ' 
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.  wiir  furnish  us  with  the  axiom — ^***sip  utere  tuo  ut 
"  /*  aiienum  noo  IsBdas/*^  This  axiom,  although  in- 
^  xorjjorated  into  the  local  code  of  many  countries, 
.belongs  to  and  forms  a  part  of  the  law  of  nature ; 
and  if  such  is  the  rule  which  natural  as  well  as 
,civil  law  prescribes  to  individuals  in  their  social 
relation's,  it  is  not  to  be  conceived  that  the  law  of 
nations^  which  considers  fetates  as  so  many  indi- 
viduals upon  a  footing  of  relative  equality,  com- 
municates jurisdiction  to  any,  without  annexing 
a  condition  to  the  grant,  thai  in  its  exercise  it  shall 
not  trench  upon  the  rights  of  any  other  member 
of  the  great  society  of  nations. 

If  the  largest  possible  scope  be  given  to  the 
jurisdiction  in  question^  still  it  is  a  jurisdicti&n  , 
which  must  be  rightjvlfy  used  by  the  stale  that 
claims  it.  The  law  of  natrons  cannot  be  suppo^^d 
to  give  to  one  state  the  right  of  invading,  under 
judicial  form^,  the  property  of  apother,  Th^ 
power  it  does  give  is  that  of  examining  and  justly 
deciding  (directly  upon  the  conduct  of  ^its  own 
members)  and  (incidentally)  upon  the  rights  of 
neutrals,  in  matters  of  prize ;  but  it  would  be  a 
libel  upbji  the  law  of  nations  to  say,  that  a  decision 
contrary  to  justice,  against  those  who  are  equal  to, 
and  independent  of,  the  court  pronoiincing  it,  is 
warranted  by  aiy  jurisdiction  known  to  that  la^^. 
Such  ^  decision,  it  may  confidently  be  urged,  biis 
and  can  h^ve  nothing  but  physical  power  to  s^is- 
tain  it.  However  it  maybe  pronounced  pffder 
coloifr  of  an  eKisticg  authority,  it  pan  never  be 
^  by  virtue  (if  it,  '     ' 
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Ttle  law  of  nations,  whieji  w  a  system  of  i&or 
ral  equity  applietd  to  civil  •i^cieties^.feepectii,  and* 
is  calculated  to  shield  from  infringement^  the  rights 
of  all,  witho^it  preference  to  'any*     If  it  recog- 
nizes and  protects  the  right  of  a  beUigerent  to  de* 
termine  the  question  of  prise  or^o  priie^  aoeord* 
ingto  the  rules* it  hafi  ordained^  it  also  af^ki3K>w^ 
ledges  and  protects,  the  right  of  a  peiitral  to  his 
merchandise  and  vessek  not  coofiscaUe  by  those. 
l!ules»     And  if  the  former  ri^^ht  is  sibused  or  eir  ^ 
ee^ded  (from  error  6r  design)  to  th^  manifei^t 
violation  -of  the  latter^  that  law  which  rhas  bdtli 
equally  under   its  protecti<^»  will  -vin^licat^  th^ 
right  so  violated^  by  entitling  the  party  injured  td 
redress.  ... 

Th6  taai|t  s(ren)ious  advocate^  for  the  opnipd^ 
tence  <^  prize  jurisdiction:^  would  hardly  veatare 
to  advteceso  bold  an  absurdity  as  that  tbu  law  of 
nations  confers  an  an Unaited  discretion  ufkoo  those 
who  act  upder  it.  On  the  contrary,  it  is  univer-^ 
satty  agreed  («id<  L^  on  Capturea»23&— Ansn 
to  Prosman  Memoria),  -2 — Ruth,  yth  siipr.  Sbe.  &^e^.) 
that  the  use  of  the  jiurisdiction  is  reg^ulnied  aiMi 
iMHinded  by  thelaw  which  grants  it.  Whocloes  Mt 
see^  then,  tihat  if  it  is  lis^d  contfary  to  t^  regNk* 
hi;tions,  or  stretched  beyond  those  linjiitB^  such  ttsa, 
IB  ^wrongful  in  respeict  of  the  Mutral  nation,  anil 
il9  citizens  aifeoted  by  ils  operation  1  And  if'k 
be  wrongful,  how  can  it  be  maintained  tbat.the 
neutral  nation  and  its  injured  XJitizens^afe  rem^i* 
less?!  Bvit  if  admiralty  decrees  are  to  carry  alonjf 
iKriikthebi  incontro^rtible  evid^nn^of-^  tbsMr.bwn 
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legifclity  ;  if  they  are  to  be  sheltered  by  u  veil  of 
ifriagioary  ttaaotity^  from  -all  scrutiny  or  examina- 
tipn  into  their  raeritfr^if  they  are  to  pass  upon 
the  world  for  just/ although  palpably  oppress! ve^ 
it  i)s  rn  yam  that  the  law  x)f  nations  has  circum- 
scribed priee  .cognizance,  and  laid  down  rules  of 
conduct  for  those  to  whom  it  is  committed !  No 
sophistry  can  establish  this  position,  that  although 
a  dagrant  wrong  has  been  done  by  one  nation  to 

*  another,  under  the  pretext  of  the  law  of  nations, 
that  very  law  prohibits  retribution ;  or,  that  an  in- 
jurious act  becomes  to  all  efiectual  purposes  a 
lawful  one,  for  no  other  reason  but  because  it  has 
befen  done. 

The  only  ground  upcui  which  admiralty  juris- 
diction ever  has  been  or  can  be  rested,,  shows  that 
a  sentence  under  it,  is  not  to  be  conclusively  taken 
to  be  legalr  A  belligerent  has  this  jurti^liction  . 
for  its  own  safety*-^«catMe  it  is  an$wwrahle  W 
cAer  nations  for  the  conduct  of  its  capton* 
"  It  is  allowed,  exclusive  cognizance  of  the  cap- 
ture, for  the  purpose  of  ascertaining  whether  it 
will  coniirra  it,  and  thu»  complete  its  own  fespon- 
sibility,  or  give  to  the  claimant  adequMe  redress 
against  the  captor,  and  thus  exonerate  kself.  Until 

^  it  has  made  this  i^certainment  (provided  it  ia  not 
flayed)    the  BMitfat  haa  not  in  general^  any 


f  I  Wf  in  gemraif  because  there  may  be  cases  where  the  aatioo 
may  be  answerable  inun^dtately,  or  at  least  bctfore'the  cause  bas^ 
goop  through  every  possible  sta^e,— ^as' wl^re  tbe  capture  Is  dnder 
thespetiaftnrdsva^sr  thesute,  &c     ^    \  * 
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oau^e  of  cofnpIaiQt  against  the  beUigierent  natityk. 
The  aatioaal  liabitit}r\s  suspended  W^bile  the  sub- 
ject is  regularly  sub  judict  between  captc^jr  and 
claitnant)  because  it  is  yet  undecided  whether 
the*  dtate  wHl  adopt  the  iq/ury,  and  convert  it  from 
a  private  to  a  public  one.    \. 

The  judgment  of  its  Prize  Court,  in  the  last  re- 
sort, in  general,  perfects  or  destroys.that  liahility. 
If  it  grants  adequate  redress,  there  is  nothing%^ 
be  answerable  for ;  but  if,  instead  of  datxig  so, 
it-  completes  the.  original  injury  by  rendering  it 
irrepaV'able  by  any  ordinary  means,  ,tl|p  natiomil 
lespoRSibility  i»  o;bviously  perfect.  The  injury 
becomes  its  own;  and  the,  neutral,  from  being 
cprapalled  to  ask  redress  again^  the  e^tj^Tyin 
now  authorised  to  ask  it  against  hii  f^tion,  which 
has  sheltered  him  from  his  just  demands^*  . 

Grrotius,  b.  3,chi  2,  sec.  5,  (treating  of  reprisals) 
StatcET  expressly  that  a  judicial  sentence  plaioly 
againtl  right  to  the  prejudice  of  a  foreigner,  en- 
titles his  nation  to  obtain  reparation  l;)y.reprisaU ; 
^'foT  theauthorit'^Qf'^judgeu  not  ofthewmse 
^^ force  ^gmn^  itrangerB  m  s'ubpfcts*  Here. is 
'*  the  diiSerence :  subjects  art  bound  up  by  ihe 
**  sentence  of  the  Judge,  thougti  it  be  unjust,  so  ai 
"  they  caiinot  oppose  the  execution  of  it  lawfully, 
/*  nor  by  force  recover  their  own  right,  for  the 
'''efficacy  of  that  power  und^r  which,  tjiey  li?e,;i^ 


"^  Vide  Grplius,  Lik  ^  ch.  21,  sect.  X\  2^^9»A&  ^>^S.A5i^. 
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**Biit  sir4mg0r$  have  coercive  power^*  (i.  e.  re- 
prisals of  which  tlie  wtUor  is  treating)  "  though 
^^  it  ^  not  lawful  t6  use  it/f^At/^if  fkey  meCy  re- 
"  eovi^r  their  right  in  u  judicial  way/* 
'  So'thatrGt-otiua  agrees  with  Riitherfprlh  that 
the  nation  of  the  captor  is  ido  far  from  being  dis- 
ch^^g^d  of  its  responsibility  for  a  wrong  com- 
diitted  by  him^  b^/ means  of  a  definttii^e  decree  of 
iC#  prisfie  tribunal  denying  justice  to  the  neutral 
eluimam,  that  this  very  circumstance  consummates 
that  responsibility,  and  he  opposes  himself  une- 
<HnivocallyJto  the  novel  doctrine  that  iJie  Courts 
of  Marine  of  this  pf  any  other  country  can  feind 
strangers  to  fecaive  their  sentences  as  indisputa- 
.bly  l^gaK  wjhen-  they  are  :ia  truth  otherwise. 

The  same  principles^  will  be  touted  in  Lee  eii 
Captures,  (treating  qf  reprisals)  and  in  Vattel  on 
the.  safhe  subject.  It  is  doubtless  true  that  the 
law  of  nations-  prescribes  to  states  rebiprbeal  re- 
spect  ibr  the  m<armme  jurisdictions  of  each  other, 
afid  for  the  sentences  flowing  from  $bem«  It  is 
ae^»«swry  to  their  repose  •  that  they  should  not 
encourage  or  act  Upon  captious  complaints  against 
Mch  sentences.  But  there  is  no  la^,  nor  can  a 
shadow  of  authority  be  prodiibed,  to  prove  that 
tHere  is,  which  prescribes  to  states  implicit  fub- 
fHii^^um  toth^m,  when  well-grounded  complaints 
m»  i|md«  against  them. .  On  the  contrary,  it  is, 
under. suoh  circumstancies,  the  duty  of  the  state 
whose  citizens  are ,  oppressed  to.  seek  reparation 
(S^r-^tiie.damages^frcKluced  by.lhem^  It  is  setf- 
f  videAt  t}iat  a  belUgerent  j^as  aot^  jt>y  the  law  OT 


Digitized  by 


Google 


I  218  }     •      . 

aations,  th«  power  of  adjadging  «*ray  the  pro- 
perty  of  neutrals   not  liable'  to   condemnation* 
Bat  a  belligerent  has  this  colossal  power  in  its 
utniost  size,  if  the  decrees  of  its  Prize  Courts  are 
"in  every  view  to  be  irrefragable  testii«pny  of  their 
justice.     How  is  flie  want  of  right  to  pass  a  de^ 
cree  by  which  a  neutral  has  been  injured  to  be 
established,  if  that  very  decree  is  admitted  to 
prove  undeniably  that  the  right  existed  ?     How 
is  oppression  to  be  shown  or  redressed,  if^that 
which  constitutes  its  essence,  and  gives  to  it,  its 
vharaicter  and  quality,  is  precisely  that  whicli  le- 
gitknati^  and  shields  it  from  investigation  ?  -  A 
final  J  unjust  ju-dgment  against  a  neutral,  says  the 
law  of  nations,  is^  a  good  ground  for  reprisals, 
because  no  other  mode  of  compensation  is  left. 
But  Mr!  Gosling  informs  us  that  the  ground  of% 
T^prisafs  is  annihilated  in  the  moment  of  its  birth ; 
for,  that  as  soon  as  the  unjust  judgment  is  passed, 
the  law  of  nations  presumes  that  it  is  a  lawful 
judgment, -and  forbids  all  the  world  to  doubt  or 
question  it ! 

It  is  obvious  that  between  independent  states> 
none  of  which  can  have  authority  over  the  others, 
one  cannot  assiune  to  itself  an  exclusive  power 
c^  interpreting' the  law  of  nations  to  the  prejudice 
of  the  rest*  So  long  as  the  interpiretation  put 
upon  that  law  is  a  proper  one^  and  works  no  in- 
jury t6'~  any  other  state  of  its  citizens,  all  are 
under  a  moral  obligation  to  acqufesce  in  it,  be- 
cause all  are  bound  by  the  rule  itself;  but  surely 
if  the  rale  is 'misconceived,  or  if  rules  unknown 

28 
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to  the  law  of  nations  are  attempted  to  be  iirtro- 
duced  by  one  nation  to  tbe  detriment  of  another, 
the  independence  of  nations  is  a  term  without  a 
meaning,  if  this  is  to.bef  submitted  to. 

To  admiuister  the  law  ef  nations-  is  the  ac-* 
knowledged  province  of  a  Prize  Court ;  and,  while 
acting  within  this  province,  (which  can  only  ap^ 
pear  from  its  decrees,)  none  are  authorized  to 
complain  of  it ;  but,  .when  it  occupies  itself  in  ad- 
ministering some  other  law  by  which  the  society 
-of  nations  is  not  bound,  it  is  out  of  its  province, 
and  has  no  claim  to  the  acquiescence  of^those 
whom  its  sentences  may  prejudice.  If  it  be  true 
that  the  definitive  decree  of  a  Prize  Court,  though 
contrary  to  the  law  of  nations,  binds  the  nati^ 
of  the  claimant  to  admit  the  propriety  of.  its  prio- 
fciples,  as  well  as  forecloses  judicial  controversy, 
the  court  so  decreeing  has  legislated  pro  liac  vice^ 
not  adjudged.  For  the  decree  introduces  a  new 
law  for  the  case,  and  does  not  execute  that  whtcii 
already  exists.  '  What  more  can  be  said  of  a  law 
than  that  it  has  a  title  to  implicit  submission,  and 
creates -the  rules*  wluch  it  enforces?  That  a  Prize 
Court,  whether  inferior  or  superior,,  of  any  one 
nation,  has  this  extravagant  authority  of  legis- 
lating, in  the  shape  of  admiralty  sentences  as  .op- 
portunities occur,  so  as  to  bind  the  independent 
nations  of  the  universe,  is  a  proposition  so  mon- 
strous, that  to.  Jbe  rejected  it  needs  onlj^  to  be 
stated. 

One  of  Grotius's' commentators,  speaking  of 
his  idea  of  a  positive  law  of  nations,  remarks. 
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^^  that  the  YfStkt  6f  a  voluntary  ^umon  amongftt  the 
*^  several  nations  of  ttifi. worlds  is  the  reason  why 
<'  there  is  in  this  great  society  no  legislative  pow-- 
«er-"  (2Ruth.  463-)  ^ 

He  was  not  aware  jpftha  boundless  eifeot  of 
admiralty  sentences-— ot,  instead  of  being  able  to 
fiini  no  legislative  authority  among  nations,  he 
would  have  discovered  it  to  reside  in  every  supe- 
rior Prize  Court  in  Europe,  under  the  semblance, 
of  judiciary  power.  ^   .        . 

in  short,  Mr.  Gosling's  position  turns  upon  a 
total  misconception  of  the  true  principle  appli- 
cable to  this  question.  The  definitive  sentence  of 
an  admiralty  court  is  conclusive  upon  the  subject 
of  itt  so  as  to  justify  the  captor,*  establish  his  pro- 
perty, and  divest  that  of  4he  claimant*  In  reference 
to  ordinary  judicatures,  the  matter  of  such  a  sei^ 
tence  can  never  be  drawn  iMl  ajliud  examen.  So 
iar  is  true — biit  while  in  this  view  it  operates 
€;onclusively  by  the  conunon  consent  of  mankind, 
and  from  the  nature  of  the  thing,  it  leaves  open, 
or  rather  begets,  the  question  of  injury  and  claim 
to  compensation  as  beti!feen  the  nations  of  cftp- 
tor  and  claimant  ;>  the  final  quality  of  the  sen- 
tence, tn  one  respeeifis  the  best  reason  why  it 
should  not- he  so  in  ike  other.  It  i^  by  that  final 
quality  that  the' claiinant^s  hopes  of  orditiary.  re- 
Iribution  are  destroyed-— it  is  that  final  quality 
that  protecta  the  captor  from  the  just  deitf^nd^'of 
the  claimant — attd  it  ia  that  which  completely 
transfers  the  original  wrong:  from  the  captor  to  his 
gO!Fernknent,  who,  by  sheltering  him  through  the 
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instrumentality  of^an  unquestionable  judgment 
from  all  individual  responsibility,  takes  his  act 
upon  itself,  and  show&its  mt.ention  of  standing  the 
consequences.  '  Gan.it  be  imagined  that  the  bel- 
ligerent is  relieved  from  its  liabiNty  for  the  irregu- 
lar behaviour  of  its  cooNnissidhed  cruizers,  be^ 
cause  it -has  done  that  wliich  renders  this  liability 
the  only  instrument  of  reparation  ?  Can  it  be  be- 
lieved that  it  exonerates  itself  from  the  obliga- 
tion to  repair  eventually  the  wrong  sustained  by 
a  neutral  from  its  fleets  and  privateers,  merely  by 
refusing  to  compel  compensation  from  the  wroB|^ 
doers  I 

Among  all  the  principles  ever  attempted  to  be 
established  in  former  times,  to  tl>e  ruin  of  neutral 
commerce^  and.  the  introduction  of  lawless  plun- 
der upon  the  ocean,  none  *  can  be  s^elected  that 
equals  this.  ]f  once  it  ahall  be  -admitted  that  an 
admiralty  sentence  must  be  received  as  just,  how- 
0ver  it  Hjay  be  in  fact^  there  is  no  species  of  de- 
predation to  which  neutriJs  may- net  be  subjected. 
The  memoirs  of  France  an^  the  placart  of  Hol- 
land, may  be  revived  and  executed  in  their  utmost 
rigour  without  danger  of  reprisals  :♦  sitice,  if  con- 
firmed by  admiralty  sentences,  alteir  effects  are 
not  to  be  murmured  against !  Constructive  block- 
ades may  he  set  up  witliont  limit,  for  admiralty 
sentences'ean  legalize  them!  I  do  not  mean  t$ 
intimate  tJmt  such  -wonld  ht  the  conduct  of  this  or 
any  other  government  in  particular.  It  i4  enoi>gh 
that  such  may  2«,  (although  we  know  that  sueh 
has  hem)  the  (H>Bduet  of  marilHii^'  states ;  and  I 
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am  at  liberty  to  argtie  against  a  pi^ciiple  frotn  its 
possible  pernicious  consequencesi     Heretofore  it 
has  been  supposed  that  this  sort  of  conduct  founlj 
its  only  warrant  in  physical  power  ;-  but  the  new 
principle,  that   adxnfralty  sentences   can  justify 
every  thing  by  an  ex  post  facto  purificatidh,  will,  if 
it  shall  be  adopted,  place  it  upon  the  basis  offno* 
ral  right ;  or,  in  other  words,  it  is  a  contrivance  to 
make  the  law  of  nations  uphold  and  justify  the 
violation  of  its  own  rnles^ 
'  The  law  of  nations  is  differently  understood  m 
different  countries.  In  most  countries  the  instruc- 
tions of  the  sovereign  are  held  to  be  the  law  of  its 
admiralties,  without  reference  to  their  coincidence 
with  the  law  of  nations.  War  has 'in  general  pro- 
duced such  instructions,  atid  they  have  not  always 
been  conformable  to  the  ooly  lai^  by  which  Prize 
Coxxtt^  ought  to  determine.  A  neutral  nation,  how-* 
ever,  has  a  perfect  right  to  have  the  okiinra  of  its  citi- 
zens in  matters  of  prize  decided  according  to  the 
tow  of  nations,  let  the  instructions  of  the  belli- 
gerent government  be  what  they  may  ;  but -this 
right  never  has  been,  and  never  will  be,  regarded 
by  maritime  jurisdictions,  whatever  we  may  be 
told  to  the  contrary.     It  follows,  that  the  rights 
of  neutrals  are  often  sacrificed  ;  but,  being  sacri-^ 
iiced  by  admiralty  sentences,  acting  upon  the  in- 
structions of  the  government^  there  can  be   no 
remedy  for  the  neutrals,  if  these  sentences,  though 
notoriously  founded  on  instructions  •  at  Tarianee 
with  the  law  of  nattons,  are  to  "be  conclusively 
presumed  to  be  in  ex^bt  conformity  with  that  law. 
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ThuS|  akhoo^  the  instructions  were  unlawful, 
.  and  the  seizure  under  them  equally  so ; — although 
the  condemnatK>n  was  evidently  unjust,  and  the  af^ 
firman ce  in  the  last  resort  (of  course)  no  better ; 
although  by  this  illegal  series  the  neutral  was 
oppressed,  and  the  rights  of  his  nation  violated 
in  his  own — ^the  affirmance  in  the  last  resort^  by  a 
r'etrospection  peculiarly  operative,  sanctioned  the 
whole  transaction ;  thus  beginning,  progressing 
and  ending  in  wrong,  and  by  accumulating  one  in- 
jury .upon  several  others,  left  no  injury  remaining ! 
Without  going  into  further  detail  on  this  p^rt 
of  the  subject,  (upon  which  I  have  already  said 
more  than  I  believe  to  be  necessary)  it:may,I 
think,  be  safely  concluded  that  the  sentence  of 
the  Lords  did  not,  and  cannot,  bind  the  neutral 
claimants  or  their  nation  to  deem  it  just ;  but  that, 
on  the  contrary,  if  in  truth  it  was  otherwise,  that 
sentence  was  «the  unequivocal  perfection  of  the 
original  injury  produced  by  irregular  or  illegal 
capture,  and  gave  to  the  claimants  and  their  na- 
tion a  complete  right  .by  the  law .  of  nations  to 
fifeek'  reparation  for.  thd  loss  and  damage  result- 
ing from  such  capture  ^against  the  gpvernment  of 
Great  Britain* 

.  Independent  of  the  treaty,  such  unquestionably 
would  have  been  the  law.  It  is  pow  to  be  seen 
how  far  the  establishment  (»f  this  conclusion  is 
entitled  to  influence  the  coi^struction  of  the  treaty, 
with  a  'view  to  the  case  before  us. 

The  preamble,  of  the .  lih  article  sets  forth  a 
complaint  on  the  {lart  of  drvers  American  eitiziQiks, 
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'^  that  daring  the  course  of  the  war  in  which  bis 
Majesty  was  then  engaged,  they  had  sustained 
considerable  losses  and  damages  by  reason  of 
irregular  and  illegal  captures  or  condemnations 
of  their  vessels  and  other  property^  under  colour 
of  authority  or  commisiiofis  from  his  MaJ€rty  i^ 
and  ^*  that  from  various  circumstances  belonging 
to  the  said  cases,  adequate  compensation  for  the 
said  losses  and  damages  could  not  then .  be  ac- 
tually obtained,  had  and  received j  by  the  ordi-* 
nary  course  of  judicial  proceedings.^^ 

•Such  were  the  grievances  existing,  or  suppos- 
ed  to  exist,  at  the  time  of  making  the  treaty,  for 
the  reparation  of  which  the  British,  government 
was  ultimately  answerable  by  the  law  of  nations, 
as  ha»  been  already  shovi^n.  Upon  the  principles 
abdve  stated,  however,  jt  is  apparent,  that,  gene- 
rally speaking,  the  responsibility  of  libe  British 
government  to  the  AmeHcan  claimant  was,  at  the 
time  of  making  the  treaty,  (even  supposing,  his 
complaint  to  be  well-founded  in- regard  to  the 
capture  or  condemnation)  incomplet€f« 

It  did  not  then  appear  that  justice  v.  as  unat- 
tainable by  the  claimant  against  the  captor 
through  the  Lords  of  Appedl,  since  at  that  time 
the  Lords  had  decided  nothing.  The  law  of  na- 
tions declares,  that  before  the  neutral  shall  have 
any  deinand  against  the  captor's  government,  he 
i^all  endeavour  to  obtain  redress  against  the 
iaptor  bimseif  by  all  the  judicial  means  in  his 
power.  At  the  time  of  making  the  treaty  such 
endeavours  had  not  been  used  by  the  American 
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claimants  to^the  extent  required,  for  the  most  for- 
ward of  their  cases  were  still  subjudice.  There 
had  been  no  denial  of  right  (in  the  language  of 
Grotius)  by  the  Lords  of  Appeal.  The  sentences 
of  the  inferior  courts  had  not  (in  the  language  of 
Rirtherforth)  been  in  any  instance  confirmed^  of 
lYi  any  shape  acted  upon  by  the  superior.  There 
had  not  been  even  an  unreasonable  delqy  of  jus^ 
tice  against  the  captor.  It  follows  that  the  Ame- 
rican government  was  not  authorised  to  demand 
from  the  British  government  immediate  and  tin- 
conditional  compensation  for  the  captin'es  or 
condemnations  of  which  its  citizens  complaitied ; 
since  (even  supposing  them  to  be  irregular  or  il- 
legal, as  alleged)  it  was  yet  to  be  known  whether 
the  claimants  could  or  could  not  procure  in^t^^fn- 
Ttijfication  agaimt  the  captors  in  the  ordinary 
course  of  justice ;  and  this  could  only  be  known, 
in  cases  where  there  were  responsible  captors, 
by  the  direct  or  analogous  determinations  of  the 
Lords  of  Appeal.  The  fr&mers  of  the  tr'eaty 
were  to  adapt  their  stipulations  to  a  state  of  things 
which  had  not  yet  arrived,  but  which  it  supposes, 
and  upon  which  it  was  to  operate.  They  were 
to  adapt  it,  in  a  word,  to  the  rights  of  the  one 
party  and  the  eventual  obligations  of  the  other. 
They  do  ^ot  provide,  therefore,  "that  for  the 
"Josses  and  damages  arising  from  the  irregular 
"  Or  illegal  captures  or  condemnations  complain-* 
"  ed  of,  the  British  government  will,  at  all  events, 
"  make  compensation ;"  but  thny  provide  as  fol- 
lows :  "  that  in  all  such  cases^  where  adequate  com^ 
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*^  pensaiion  cannott  for  whatever  teawn,  he  now 
*  <'  actually  oblainedf  hadand  received  by  the  Mid 
"  fiuTchunU  and  Qthers  in  the^  ordipary  caune  cf 
**  justice,  full  and  complete  campead^tion  for  the 
**  same  will  be  iqade  by  the  British  government 
**  to  the  said  complainants/' 

The  treaty  was^  made  before  events  had  paved 
the  way  for  its  immediate  effect.  It  takes  up  the 
subject  of  national  redr^  by  anticipation.  U* 
states  the  ingredients  ^lecessary  to  constitute  a- 
valid  demand  under  it,  although  all  the  requisUe 
ingredients  did  not,  and  could  not,  then  exist.  It 
impoaes  it  upon  the  claim^nt^  as  a.  duty  to  seek 
redress  against  the  individual  wrong-doer  by  all ' 
-competent  orditiary  meahs^  the  result  of  which 
eould  not  then  be  foreseen ;  and  it  iritpon  th# 
eventual  failure  of  such  means,  without  any  ItBLchett 
on  his  part,  that  it  auihorisBes  bitn  to  seek  repara- 
tion from  the  government  of  Great  Britain.  Such 
a. provision^  if  I  comprehend  it  rightly,  is  pre- 
cisely what  the  law  of  nations  would  dictate,  and 
ts  AeAed  in  the  very  spirit  of  that  law.  The  eminent 
negociators  who  adjusted,  it  seem  %o  kkve  had  in 
their  view  not  only  the  substance  bat  the  wordi 
of  what  is  said  by.Grotius  Jn.a  passage  before 
cited,  that  the  neutral  has  iio  claim  to  com{»ensa- 
Uon  fronfi  the  state  to  wliich  the  wt^mg-doer  be- 
longis,  ^^  v>hibthe  mAJf  f^ecover  hie  right  in.ajur 
dieial  way.^  *    , 

Those  who  pl^de  a, different  intei^retation  upon 
the  treaty,  say  ^  that  it  refers  to  cases  to  which 
''  eirewmt^^mea  heUmged,  that  rendered  thepou- 
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^^^  of  the  SuprenU  Caurt  of  this  country y  act- 
"  ing  according  to  its  ordinary  rules,  incompe* 
«  tent  to  ccjford  complete  compensation:^* 

So  far  as  this  construction  professes  to  stand 

.upon  the  spirit  of  the  treaty*  or  to  execute  the 
probable  views  of  the  contracting  parties,  I  op- 
pose to  it  the  consideration  that  it  stops  short  of 
"such  an  engagement  on  the  part  of  Great  Britain 

.  as  the  law  of  nations  would  prescribe. 

That  law.  does  not  Inaasure  the  responeiibiJity 
of  a  belligerent  for  illegal  captures,  as  prize, 
merely  by  the  powers  which  \i  phooses  to  vest  in 


•  The  cases  admitted  t^j  conie  :wijbui  tfeis  interpretation  are, 
'80  far  as  I. have  been  able  to  collect,  as. folio vs  :     , 

In  cases*  of  seizure,  under  the  n^vokedi  orders  oC  council,  th^ 
Lords  hav^  held)  that  they  are  l)6und,  upon  a  reversal  of  the 
condemnation,  to  con^der  the  captor  as  so  far  justified  bj  them,  . 
as  to  be  excused  from  costs  and  damages.  -In  such  eases^  therer 
fore,  it  is.,suppo8ed  that  the  commis^sioners  have,  tvith  a  ^iew  to 
those  costs  and  damages,  power,  to  award  them  againstthe  British 
government.  .  . 

Where'restjtuiron  is  decreed  after  a  sale,  the  Lords  al^  liound 
.  by  the  Priac  Act  to  give  no  more  than  th^  nett  proceeds,  and  if 
tb^se  proceeds  'should  be  ^hort  of  adecfuate  compensation,  it  is 
supposed  tfaaVwje  have  the  power  to  a'ward  ib«  deficiency  against 
the  British  government,  i^ince  the  Lord?  were  incompetent  by 
6n  a6t.of  partiament  to  award  it  against  the  captor.- 

Where  tfie  captor,  become  insolvent,  so^as  that  the  claimant 
cannor  praeure  payment  of  a 'decree  of  resiilution,  &%.  without 
any  fault  on  his  part,  we^aresupposed*  to  hav£  jurisdiction^.' 

^here  any  fact  other  than  the ,  claimant's  negligence  has  dit* 
abled  the  Lords  from  entertainiidg  an  ap^ie^l,  we. are  supposed  to 
have  jurisdiction*  I  hav^  not  Heard  of  any  .specific  cases  under 
this  head.  -  '*'  .         • 
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its  tribunals,  or  the*  checks  it  thinVs  proper  to  im- 
pose upon  thos^  powers.  It  measures  it  also  by  the 
legality  or  the  illegality  of  their  decisions,  com* 
pared  with  the  law  of  nations,  where  their  powr 
6rs  are  confessedly  commensurate  with  the  pur- 
poses of  justice. '  Accprdingto  that  law,  as  I  have 
shown  above,  an  illegal '  sentence  by  the  Lords, 
confirm€d:ory  of  an  illegal  capture  to  the  prejudice 
of  a  neutral^  is  a  national' wrong y  for  which  the 
BritisKgovernment  is  to  make  amends.  In  eyexf 
correct  idea  of  the  subject,  tfie  act  of  ike  court  U 
Ae  act  of  the  nation.  The  seizure  upon  which 
it  operates,  was  an  act  for  which  the  state  was 
accountable  in  default  of  judicial  retribution. 
The  judgment  of  the  Lords  shuts  up  every  ave- 
nue to  such  retribution,  and  df  course  makes  the 
nation  an^fwerabie^  definitively,  instead  of  remov- 
ing or  lessening  its  precetient  liability. 

•The  revoked  orders  of  council,  under  which, 
ihimy  American  vessels  were  captored  Contrary  to 
the  law  of  nations,  an^  which  are  held  to  bind  the 
£iOrds  to  excuse  the  captor  from  costs  and  dama- 
ges, or  the  act  of  pa)*liam&nt  compelling  the  Lords 
to  grant  oWy  the  nett  proceeds  upon  a  decree  of 
restitution^  were  no  more  nutional  actSj  for  the 
injurious  eftects  of  which  the  government  was  tp 
be  charged, .  thfin  the  misuser  of  its  prize  juris- 
<liction,  by  V  those  to  .whom  it  has  entrusted  it^  in 
confirmhig  a  oaptiire  wjiicb  the  law  of  nations 
ecHidemns.  /The  state  .is  as  much  chargeable  for 
the  iofringement'of  neutral  rigbba  by  the  c«»uncil 
^.  its  Judi^rycfMrMfer,  as  by  the  wme  council 
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in  its  ex^eutiWf  osr  oQjr  other  chvraoter.  ft  6bm 
only  result  from  a  misconception  of  the  subject^ 
that  we  should  attach  national  responsibility  to 
the  latter^  and  yet  exefnpt  the  former  from  all  ob- 
ligations to  recompense.  If  there  is  a  iiational 
authority  (and  it  is  adinitted  th^re  is)  for  the  ex- 
ercise of  which  a  state  is  aiiswerable  to  foreign 
powers,  and  their  thembers,  itiiB  peculiarly  that 
which  the  law  of  nations^  and  not  civil  institution, 
has  communicated. 

iTerritorial  jurisdif^tion  more  immediately  be-r 
longs  to  the  government  that  daim^ It.  It  i?  mote 
absolute  and  exclusive,  because  it  is  founded  upon 
the  domain  of  the  society  within  which  it  b  ex- 
erted, aiid  springs  from  their  common  wili>  and 
theirs  only. 

But  prize  cognisance  has  its  basis  in  the.  law» 
which  ail  states  have  an  ec)ual  interest  in,  and  to 
-which  all  are  parties-.  Its  objects  are  the  rightii 
of  all-^ita  essential  principle  tb^  equity  of  tll^ 
It  is  admitted  that  the  British  government  is  rer 
sponsible,  not  only- by  the  law  of  nations,  but  eveu 
under  the  7th  article  of  the  treaty,  for  the  lossea 
sustained  by  citizens  of  the  United  Slates,  by 
reason  of  an  act  of  the  British  parliament, 
lyhicli  makes  the  nett  proceeds,  in  prize  caus^K^ 
tlie  meaisiure  of  restitution^  even  qfter  the  rule 
eslabtished  by  that  act  lias  been  Jiidieially  sane-- 
tioned.  ^      , 

..  If  there  is  any  diifereno«l  between  the  power  of 
tegislattoB  vested  in  the  parUaiuent  of  Great 
Bf itain^  and  thie  |M(liciary  peweir  ve^^  la    ib| 
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CcHirti  6f^Prii5e»  with  a  vimt  to  ptcmtadi^  or  e»< 
elusivenes9y  we  can  be  at  no  lo»8  to  discover  on 
which  side  th€  difference  lies.  Cim  k  be  thought 
chat,  if  the  former  power,  sovereign;  pre^emijoienf^ 
and  eompletely  exclusive  as  it  un^ttesCtoiiably  'm^ 
cannot  joslil)  .the  violation  .of  neatrid  right)9,~f 
the  latter^  deriving  its  existence  from  the  general 
law  which  belongs  to  pivi)  societies,  and  founded 
upon  their  relative  independence,  is  tbns  omnipot 
tent !  It  is  inconceivable^  that  while  the  British 
nation  is  answerable -foif  wrongs  {^rodnced  by  the 
acts  of  lis  constitutional  legislatwe,  even  after 
'  they  haw  received-  the  sancftion  of  Admirahjr 
'  jeoreed^  the 'acts,  of  its  Pii^e  Courts,  having  no 
^anrant  iii  oily  Jaw  wbatsoever,  can  be  lifted 
above  the  reach  of  fn^niry.  or  exception.  And 
here  it  i$  proper  to  notice  a  soggestTohv  which  we 
have  heard  more  than  oiie&  deUb&ra^ly  (repeated, 
that  it  is  highly  isiipirobable  that  Great  Britain 
.wouM  eonseiit  tiiat  the  decrees  of  its  highest 
Court  of  PHse  should  be  brought  into  questnon,: 
Withont  slating  the  partieular  manner  in  which 
this  improbabililf  has  been  inferred,  it  may  be 
sufficient  to  observe,  dia(»  if  the  yuggestion  js  , 
grounded  i)f>on  any  sdppoeed  right  on  the  piart  ^ 
GrMt  Brkaui  to  insist  oa  the  conclusive  tiatnrc^  of 
such  decrees,  we -have  already  seen  tfiat,  however 
i^h  a  right  mn^  be  Mfyawd^  k  does  not  in  truth 
exist  If  it  be  rested  on  any  other  ground,  it 
Insjr  be  answered^  that  Grfe^^iit  Brilaili  haeT  consent- 
ed to  submit  the  JMStit;.e  of  one  of  its  highest  acti 
ef  Mvenjoi^yCiiii  9pt  of*  f^d^RMmwt)  to  cfur  de- 
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ter»^ihiE4iDil^^a)iTd  iia»>aisO  c6n9eii^d  to  mibject  t^ 
aur  opinioD  the  propriety  of  a  rule^of  prize  cog^ 
DizaQce  necessarily  flowing  fromror  rather  ib-^ 
eluded  in,  an  order  of  his  Mnjesty  in  council^ 
n^d  adopted  in  practice  by  rhe  Lords.  Cart  there 
tie' any  just  sense  of  national  pride  6r  respe^  for 
national  jurisdiction  0r  prerogative,  faiVly  attri- 
butable to  a  great  nation,  which  will  allowit  to  go 
tkw  far\n  a  schenje  of  eqdilable  ref;ributlon  for 
iD}iified  to  a  friendly  power,  prod ueed  in  the  heat 
of  aq  unpreced^ted  war,  and  yet  induce  it  to; 
Wd  up  the  setitences  of  its  ibaritime  Jtribunals^s 
defying  impeachment,  a»d  to.  exaet  froib  alt  the 
world  a  blind  aiad  $uperstitioud .  iaith  in  their ' 
legality?  :     r  ; 

From  the  foregoing  consideratiaiis  it  will  bje 
pretty  manifest  that  (unless  the  words  of  the 
treaty  necessfilrily  impart  as  much)  there  is  no 
reason'  to  befieve  that  the  framers  of  that  instru- 
ment intended  to  bottom  the  liability  of  the  Bri^ 
tifiih  government,  in  regard  to  the  captures  and 
eondemnations  oemplained  x)f  in  the  preamble  to 
iJi©  ?th  article^  updn  any  ^ecific.  wdM  jof  potut 
,  ^  its  Supreme  Cowrt  of  Prize  to  grant  com- 
jpl^e  eoTHpemation;  but  on  the  contrary,  that  it. 
6ugiit  to^be  presumed  (if  the  words  of  the  article 
will  bear  us  out  in  it)  that  they  intended  to  pro* 
vide  for  and  eifeotuate  that  more  exteniied  end 
rational  responsibility  which  the  law  of  nations 
indicates-     '  '   ^  .      '  - 

Whe».  we  arct  acqu&jntejd  with  the  ^fx^ea^nxe  Of 
Tcdress  which  the  i]^iilral  h^.tf  pght:ta_<jteiMnd^ 
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and  the  belligerent  was  under  every  obligation  to 
assent  to,  it  does,  not  seem  reasonable  to  infer 
tliat  the  treaty  was  nneantto  fail  of  giving  full 
effect  to  them.  Ah  interpretration  of  an  instru- 
ment of  redress  between  nations  which  cannot 
be  referred. to  any  conceivable  estimate  of  the 
rights  of  the  party  seeking,  or  the  moral  dutiesr 
of  the  party  concedipg  the  redress,  cannot  lay 
claim  to  attention  upon  any  other  footing  than  that 
it  arises  unavoidably  ftom  the  jpositive  and  restrict 
tive  language  of  the  stipulation.  An  interpreta- 
tion of  such  fiin  instrumentjf  which  precisely  quad- 
rates with  the  reciprocal  rights  and  obligations 
of  the  parties  to  it,  is.  such  a  one  a»  must  be  re-  v 
ceived,  and  will  be  received,  by  the  eommon  sense 
of  mankind,  if  it  can  he  sustained  without.mo- 
lence  to  the  lettet  of  the  contract. 

It  is  said  by  Rutherfbrth  and  other  respek^table 
jurists,  "that  even  where  words  are  capable  of 
two  semes,  either  of  which  will  produce  some 
effect,  you  shall  take  that  sense  which  is  reason-, 
able  and'  consistent  with  that  law  which  applied 
0  the  subject;'^  and  again,  "  that  where  nothings 
appears  to  the  contrary,  tjie  presvmption'  u  that 
the  parties  meant  whdt  they  ought  to  mean.  (2 
Ruth-  Inst.  Natl.  Law,  p.  326,  7.) 

It  is  in  this  view  that  I  have  apposed  it  to  be 
important  to  ascertain  6y  a  preliminary,  inquiry 
that  neither  the  United  States,  nor  the  claimants^ ' 
their  citizens,  were  bound  to  receive  aa  just  the 
sentences  of  the  Lords,  unlesd  they  were,  so  in 
^   fset-^baj;  «uoh  seiitences  if  unjust,  indtea4  of 
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shaking  off  the  responsibility  of  the  British  na'- 
tion  for  the  losses  and  damages  resulting  from 
illegal  captures  and  condemnations,  produced  the" 
perfection  of  that  responsibility^  and  gave  to  the  ' 
United  States  an  indisputable  right,  by  the  law  of 
nations,  to  require  of  the  British  government,  ia 
behalf  of  its  <^ttiz^Tis,  adequate  compensation  for 
those  losses. and  damages.  It  will  now  follow 
lhat,^ven  if  the  words  of  the  7th  article  will  admit 
of  two  constructions,  oiie  of  which  shall  be  agree- 
able to  the  foregoing  result,  and  the  other  to  the 
opinion  of  the  agent,  it  is  our  duty  to  adopt  the 
former.  And  it  will  now  be  in  our  power  to  esti* 
jnate  more  accurately  the  import  of  every  efficient 
.  term  in  the  article. 

The  troth  is,  that  without  forcing  npon  the  lan- 
guage of  the  clause  a  meaning  not  to  be  found  in 
it,  the  agent's  position  cannot  be  countenanced 
by  it :  while  on  the  other  hand,  that  construction 
which  suits,  as  I  have  shown,  the  nature  of  the 
.^subject  regulated  foy  the.  article,  is  such  as  the 
language  of  it  would  lead  us  to  adopt. 
^  Let  ds  now  proceed  to  an'  examination  of  the 
fetter  of  the  article* 

I  haire  already  quoted  the  pr^mUe,  from  which 
it  appears  that  the  allegation  recited  in  it  kiu  a 
two-fold  aspect.  .    . 

1st.  jThat  American  citizens  had  sustained  con- 
siderable losses  aiBid  damages  by  reason  of  irre- 
gular or  illegal  captm'es  er  condemnations  under 
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2d.  Thaft  from  Tarious  cirpiimstances  belonging 
to  their  cases,  adequate  compensation  could  fiot 
then  be  actually  obtained,  had  and  received  bjf 
the  ordinary  course  of  judicial  proceedings. 
.  The  provision  itself  stipulates  that  in  all  suck 
cases  where  adequate  compensation  for  the  said 
losseis  and  damages  cannot  for  whateoef*  reason 
be  now  actually  obtained,  had  and  received,  fty  ihe 
Mid  merchavAs  and  others^  in  the  ordinary  course 
of  justice,  full  and  complete  >c<^mpensation  fof  the 
same  will, be  made  by  the  British  government,  to 
the  said  complainants^  with  a  proviso  that  the 
'Stipulation  shall  not  extend  to  such  losses  arid 
damages  as  have  been  occasioned  by  the  manifest 
delay,  or  negli^nce,  or  v^ilful  omission  of  the 
olaimants. 

Ufion  language  so  dear  and  definite,'  it  is  not 
easy  to  make  comments  with  any  view  to  furtbejr 
perspicuity.  I  will  make  the  attempt  however. 
We  are  to  ^ave  jurisdiction,  if  it  shall  appear  that 
the  ctaiihants  could  noty  at  the  time  of  making  the 
treaty,/ar  a»y  reason  whatsoever,  (other  than  theif 
;OWQ  laches',)  Actually  obtain,  have  and  receive  ade* 
-qiiate  compensatioti,  in  the  ordinary  course  of 
Justice^ 

The  claimants  in  the  case  before  the  Board 
have  alleged  and  proved  that  they  have  made%is» 
ctympleie  ea^eriment  on  tfai»  subject;  they  have 
alleged  and  proved  that  they  have  had  recourse 
to  the  only  tribunal  ooni|)^eilt  to  give  them  any 
.  redress  in  the  ordinary  course  of  justice,  and  that 
frttMitial,  after  a  fdl  e^nanation  of  their  case^-hw, 
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upon  the  Bpecial  ciVcum&tanca  of  it,  •  absohitidlfr 
,  and  oonclasively  dented  them  any  compea^ation 
whatsoever^  without  any  delay  or  negligence,  &c. 
on  the  part  of  the  claimantH.  Of  the  practicabili- 
ty or  impracticability  of  obtaining  judicial  redress 
in  any  given  case,  one  would  think  that  no  evidence 
could  bo  «o  emiriently  satisfactory  and  appro- 
jpriate  as  the  result  of  a  fair  and  complete  attempt 
to  obtain  it,  in  the  only  possible  way  in  which  it 
Was  to  be  obtained/  if  obtainable  at  alL  It  is 
not  pr^^tended  on  this  occasion  that  tl\e  attempt 
was  defectively  made]  or  that  its  result  is  in  any" 
«6rt  ascribable  to  the  laches  of  the  parties  making 
it/  It  must  be  allowied  on  all  hands,  then^  to  hava 
flowed  from  the  circumstances  belonging  to  the 
.  cas^  iipon  which  the  Lords  of  Appeal  have  pro- 
ti'ounced  a  final  decision.  Indeed  the  decree  of 
the  Lords  expressly  says  so..  We  have,  not  hoard 
it  suggested  that  any  expedient  was  open  to  the 
claimants  Iby  which  they  could  have  produced  a 
different  result,  or,  in  other  words,  by  which'  they 
could  Aai?e  obtained  judiciafly  the  redress  to  which 
they  say  they  are  entitled — and  it  is  certain  that* 
the  sentence  of  the  Lords  has  closed  the  8ufa|ect; 
in  a  judicial  view,  for  ever.  If  the  claimants  couid 
have  obtained  adequate  compensation  in  the  usual 
cpurde  of  justice,  it  is  natur&l  to  ask  how  does  it 
happen  that  they  have  riot  obtained  it?  Hate 
they  not  made  every  practicable  effort  towiu^ds 
tbat  end?  Nobody  denies  it,  Has  not  all  cbna- 
piRUsation  been  definitively  refused  them  upoo. 
the  facts'  attendmg  tbeir  eomplatnt  h  'We  ait  agree 
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to  Uip8^    It  }8  of  Course;  gu^eieutly  provfid  that 
th43^  claimanto  could  not  obtain  judicial  retribution. 
Bqt  it  is^said  that  this  is  not  enough  to  greiUfy 
the  treaty.     I  will  at^pcesent  take  for  granted, 
however,  that  it  gratifies  the  term  i?a»nofr— and, 
if  it  does^  it  will  b^  difficult  to  point  out  any  other 
words  in  tlie  article  which  it  does  r^ot  gratify.     It 
is  contended  tha(  it  must  apflear.  farther  that  the 
claimants  could  not  ^^fiain  jtf4^^ate.aimpeMsa' 
Mon  :on  jaccount  of  the  want  of  poiper  in^  t/^ 
Lords  of  Appeal,  acting  accordiikg  to  their  of^ 
diriary  rules  to.affotdjt^     Although  this  idea  is 
obviously  short  of  ..what,  the  contracting  parties 
oiLght  to  hoApe  meant  J  and  x^annot  be  reconciletd 
with  the  Ufw  applicable  to  the  stihject^of  the  an- 
tide,  yet  if  the  language  of  it  inevitably  pointejl 
to  so  inadequate  a  conceptioiQ  of  its  views,  I  ahould 
hold  it  to  be-my  duty  to  adoptjt..    I  have,  there- 
fore, searched  in  the  article  for  the  restrictive  spe- 
cification which  confines  the.  imprfiicticability  of 
obtaining  judicial  redress  to  that  sort  .only  which 
could  be  referred  ,to  nothing  hut. the  incprapeteh- 
(cy  of  the  powers  of  the  Lords  of  Appeal.     UpoA* 
^ejiafldioing  the  atipu|ation*  however;  wHiqh  is  sup- ^ 
4H]^d  to  coiitaip  this^ocification,  or  soipetbing 
equivalent  jtp  it,  I  am  so  far  from  finding,  jt,  that 
•Icfooovpr  the  terms,  actually  u^ed  for  the  pu/pose 
^of  tb^  definition,  it  aiips  jat,  to  be  of  ^teculiarljr  bi^ 
tensive  import,;  sq  widcxand  6omj^reheiiisive*as.to 
he  iknimersal^ediA  unQjogged   by  any..  e;iceptjon 
whatspever,  o|her. (ban theeii^e^ptionQ/'t^e  m^ni- 
/e9$-delay^  Sfi^^ofjOi^^plainf^         , 
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.  The  language  of  the  preamble  is  **fTcm  ^a^ 
r4ous.circfimstance8.bifiofigingto  tie  saidcq8€»:^^ 
that  of  tlie  provision   itself   is  "/or  whatmer 

If  the  term  "  various  drcumsMncei'^  can  be 
supposed  to  mean  no  more  than  Hrcufmtuw:e8  of 

*  a  particular  description  affecting  the  powers  of 
the  Lords ';  or  if  the  term  ^'for  v)haiever  reasovT 
can'  be  lessened  down  so  as*  to  mean  no  more  than 
for  a  reason  of  a  precise  and  peculiar^nature--^ 
dr  if  a  designation  of  the. largest  possible  rangey 
evidently  inserted  to  reach  universality,  can  be 
oonverted  arbitrarily  into  a  designation  of  the 
Idost  circumscribed  and  limited"  nature— ihen,  in- 
deed»  it  may  be  true  that  the  article  extends  only 
to  cases  to  which  circumstances  belonged  that  ren- 
dered  the  powers  of  the  Supreme  Court  of  this 
cvuntr^y^  acting Mccordin^  to  its  ordinary  rules y 
incompetent  to  afford  complete  compensation, 
•  The  slightest  view  of  the,  article  will  serve  to 
produce  conviction  that  this  selection  of  a  par- 
ticular class  of  circufnstances  or  reasons^  to  the 

"^exclusion  of  all  others,  is  a  faticiful  peleetion,  not 
authorized  by  the  article  itself.  The  article  does 
not  prescribe/to  the  claimants  the  precise  indica- 
tion of  aiiy  circumstances orreas&ns pwducing  the 
failure  of  the  judicial  remedy,  it  is  en^ngfay  un^ 
less  ^  we  put  intothe  clause  what  is  not  there  ^> 
present,  that  it.  m  p'alpabjy  seeh  that  B^mecircumr 
stances- or  reasons^  other  fhan  the'  claimant'e^  nfe^ 
gleet^  produced  that  faii4ire  {  «nd  of  thiit)  the  sen- 
tence; dismissing  the  appeal  Qpen'lhe  merits>  mufit 
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tie 'nM^iiiatde  te9thncfiiy--a-altRoagh  Acitfeer  the 
Sentence  nor  the  prior  proc^eedings  toay  eirable 
us  to,  identify  the  special  fkct  or  reason  whicK 
stood  beti/^een  th^  cleimants  and  the  compensa* 
tioii  they  demanded.^       <  ^ 

In  the  ctose  before  the  Boifrd,  the-  Lords  tiave 
Mat^  in  their  decree  that  they  djetoifeiRBd  the  af^ 
peal  tipon  all  thf  fecial  eirdumttandes  of  the  ca^e* 
If  it  were  necedsiiry  to  ^dsort  to  every  mode  of 
illostration  upon  this^  qaestron,  it  might  ^here  be 
ob^rved^that  wketi*  the  -^ Lords  liave,  by  a  final 
toentenee^  asf^ured-  us  that  on  account  of  alt  the 
gpecial  eiteumstanees  of '  the  cTaimaitts'  case,  Ja- 
dicial  redress  was  refused  thetn-^ we  might  ven- 
ture to  conclude/  in  the  language  of  the  preamble 
to  the  7th  article,  that  there  #eye  "  «?«nVmr  rt>^ 
"  cumgtances  helmging'to  the'seid*case,**^by  rea- 
son of  which  the  dkinaants  couM  niot  obtaiA/havd 
and  receive,  a^lequate  compensation,  by  <he  ordi* 
nary  course  of  judicial  proceedinffs.  It  wifl  hard^ 
ly  be  ima^Ded  that  the  term  "  tardus  drtum- 
*'  tiamtfi^^  in  the  preftmble  of  the  7th  article  of 
the  treaty,  is  not  at  least  equaHy  as  large  wttfa 
^  aUtke  special  irircumstafieei^^  in  the  Lords'  de^^ 
cree*-^n4  it  need' not  be  insisted  on,  that  if  their 
lordships  had  shaped  their  sentence  with  studied  * 
reference  to  that  article,  tliey  could' not  hav« 
fVaiaed  it  more  apttyfbrfhe  purpose  of  brii^ing 
ihe  clahn  of  tbe  meolorialist^  witbm  ttis  pale^      ' 
'.  Even  if  the  treaty  required  it  of  the  menforialists 
to  specify'  the  eircimisfanees  Which  made  them 
.  iHQftpidile^^  procurfaig  comp<9dsation^ba&i:«  i^h 
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Lords;  tti0]r  ew-bere'€fi«bledto:coiB|^^i«^ 
hi6ety>  jnaeqiioch  aS'  they  have  the  bestw^rfaat 
for  saying- that  o^  iAe  circumstafStceS:  of  the  caae 
.  concurred  to  constitute  this  ifici^acity.  But  sure'- 
iy  there  ra  no  necessity  to  be  thu6  miiluie ;  ndr  is 
it  fifi  ^tfiauy  ODeasione  possible  to  be  sq.    We 
know  that  the fmsearrjoge  of  the  judicial  reaiedy 
must  arise  from  '$!oni^' circumfficmcei  bfelqnfifig  to 
the  case/ from  a  re^Q<n;of  some  de^K^ription  o^r 
other,  aad,  if  we  are.«^tisfied  that  eqch  circu/n$r 
stunee  orreaao&was.BQt  the  n^lect  of  ^idaimr 
offnts:,  why^re  we  to  aj&ruttnize  fanbery  MWGe  ^ 
treaty  declares  ^at  it.^hall  be  tota(Uy  immaterial 
what  ih^  ciremmgtmnce  or  9^a#09»  is,  prpyided  it  be 
net  such  neglect  Y.  We  ca&  :put  i»o  atbef^construc- 
tion  upon  the  weeds  "j^r  whatever  woian^^^  with- 
out reaorting  to  an  equitable  interpretation,  more 
ipwe  than  any  ei:ample  will  'yMiify^;  and  if  we 
baVe   recourse  to  equitable  inteipretation,  sucfi 
i^it  ought  to  be»  it  has  befif^re  been  demonstrated, 
that  it  will  ^n)y  irerve  more  decidedly  to  mdispose 
;.^s  towards  the  desired  restiiclion^ 
.    But  dtress  bee  been  laid  ixj^n  the  wprd  ^^  bqnii- 
'Mitf^^  es  if  it  related  to  ynrnt,^  potmer  intfieLardi. 
And  it  k^  been  asked,  why  the  contracting  p«r- 
^ties  did  not /(if  my  construction  of  tlie  article  is 
correct)  use  (he  wcnrds  '\$haU  m4j\  ao  aato  make 
.tb^  danseiTead  thills — *^it  is  agreed  that  in  ail 
''  cases. where  adequate  compenaatioa  ^ail  ikdU; 
'^  for.  what^er  reai^on^  he  ^etually^  obtaioed,  b^d 
'^*and  jreceiy;0ci^  in  Njie  ordinary  c<>urae6!f  ja«- 
*^  tice,^^-A^c.    ••••.,  .   . '    • 
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^  It  jnigiht  be  fS^jMMeAt  to  ^','  m  fmtiffwr  to  4^ 
argument,  thatuhe  word  ^'  Ofmno^'  ifits  not^  in  it^ 
self^  atoy  erohifiiv^  reliattion  to  as  imywiotreabiHtx 
of  aay'par'fiiieular  .deiienptkNti,  and  tbat  w^ben  it  in 
O0ajo€dltu:ed  Uyrehr  to  il  defect  of-  aotbority  i« 
the  £iOrd«y  th&  eoniQctOre^^^  bo  /foafM^etti  in 
l6e  ordinary  meafikif  of  thi^  wfw^*.  Snt  the.  ar» 
guatOBt  wii^  adioit  of  aflKXbar  anv^E^  >m^vA  p^ofci; 
edly  appiteabte  to  the  iatter  iMpanoli  tsif  i%,  Tiif^ 
frprdl^  V  ^mlo^«4wV  appiQay  to  ^ave  been  tiMd  v^ 
prefB^enee  to  the  "w^rda  aug^Bfltited,  becaujae  thajr 
yroutd  exolfftde  tbe  otaiiaaata  ftoan  oempenfiatiatt 
where  failure  of  ordirrary  i^edreaa  ^auld.i^^.  imit 
€&nsequ€n^  of  t^heir.  otm  n4jg,l^ct  k^pfiening.uf' 
ter  the  making  of  the  Itreat^  while  at  the  B^infi 
time  they  would  ooio>plete^  o^^Uv^  .ddor  to  coi^ 
pensation,  where  sueb  failure  was  not  prpducecl 
by  the  fault  of  tba  cla^imanta*  The  treaty  cof|tei]tt- 
plated  natioiMil  reparation  where  qo  other;  w^f 
withii^  the  ,ppmr  ^  the  c^ipuinUf  ^d^  cpdae- 
^uentiy^  it  has  said,,  "where  adequate  company, 
//  aatioa  amnoihe  ohtaLp^4  by  the  said  merchants 
**  and.  otheta/'  If  it, had  saidr"wh^re  adequate 
'fooa^usatiQa  «&<i^  na<  be  obtained/^  ^c»,  it 
would  4ave  gone  beyond  the  pbject  lascjrihe  to 
pt,  a3  well  as  beyo^id  the.  r^pousibility  of  the 
British  goyerpmeat  upon  it  which  it  ^^Qt  to  act 
If  I  ^m-  toW  beroi  Jthat  a  {iroyiao  might  have  limit-*. 
ed  and  exipiained  this.JU)osene,ss  of  6xpr<6ssioi»-fr 
And  iu  iact  tfaare  is  now  Auoh  an  e:i^plauation  sub- 
joined t<>  the  prayision  as  it,  stands — I  answer  that 
tiboae  whfiMt^  framing  a  treWX  ?f»*s?  be  supposed 
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lb  tki^  at  .^  Motir  atcn  ji  il^atgpation  of  tbeia  ^nteaii- 
hig  as  pMsTli»t6  in  difit  body  ^of  the  provisioa  tbejr 
are  madelliiig;  and  that  they  are  nat  to  be.  sua- 
pected  6i  adopting  a  phraseology  uamecessarify 
wide  of  the  ?iews,  iti  the  hope  of  being  able  to 
oprroct'  it  bf  a  pToviao  ;-^that  ajs  to  the  explaaa^ 
tioawhioh  now  aiakea.apart  of  the  article,  it  ap^ 
peafa  te»  havd  ,iiq  offset  upqa  it  wtth  a  ^iew  to  BXtf 
d^ay- or  negligenee  happemog  after  the  laakiiig 
pf  the  treaty;  ibrthqt  meh  after  negl[geiK^  19 
l^arded  againtH  solely  by  the  words  '^  cannot  fiovr/' 
atid  if  tifit^fe/y,  it  is  at  least.  8ii^io»m%  guarded 
Ega^aist  by  thoae  wwds.  ,    *. 

In  shorty  the  terms  **  tawnot  note"  sotted  views 
such  as.  I  attribute  to.  the  makers  ^f  the  treaty. 
The  words  *^  ^uM  not".1rouid  have  exceeded  those 
"vicw^.  -^ 

'  It  is  said  to  be  a  rule  ia  Uteral  interpretations  to 
f6l}oW  that  seiase  which  is  agreeable  to  comnKm 
tt9&,  without  attending  to  granfimattcal  faiieies  or 
refinements^,  But  surely  there  is  muchiancy  and 
r^fin^meiit^  and  very  little  attention  to .  cbnunQik 
nsage/i^n  construing  words  which  state  aihimprac- 
ticability^  for  ari^  catsie  to  mean  an  impractica- 
hil i ty  for  some  special  cause.  He  who  says^ "  that 
if  redress  cannot,  ((irwkatet>€rf'Bas(my  foe  obtained 
in  the  ordm'ary  course  oF  justice,  he  wiU  hilnself 
grant  it,'*  caJl  hardly,  wtthout  departing  Irom. t{)(ia 
|iel!tled  impoirt  of  {he  tenosy  be  made  tdrineaii 
Oierely  '^  that  he  will  grantcoinpensatic^n,  tf  it  cc^a'* 
hot  be  obtained  oil  a4^Munt  of  j^or^  po^le  de^ 
fidev^^.of  ff(iiic0r  ijfk  «  certain  jfisdumal'^  r  If 
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the  treaty  had  run  thiis — "  Where  adequate  com- 
pensation cannot  be  (nijudged  or  afforded  hy  the 
Lords  of  Appeal,  in  their  ordinary  course  of  pro- 
ceedings,'^, instead  oi'^  where  adequate  compen- 
safton  cannot  be  obtained  by  the  said  merchants 
andothers,^^  there  might  have  been  room  to  argue 
that  the  incapacity  of  the  Lords,  by  reasoti  of  the 
scantiness  of  their  authority^  was  intended  to  be 
relied  upon,  and  not  the  incapacity  of  the  claim- 
ants ;  the  words  as  they  now  stand  have  no  re- 
ference to  the  incompetency  of  the  Lords,  they 
point  to  the  claimants'^  want  of  power  to  procure 
retribution,  and  they  declare,  moreover,  that  it  shall 
be  of  no  tmportatlce  what  this  want  of  power  ari- 
ses from,  if  it  be  not  tl>e  precedent  negligence  of 
the  claimants  themselves. 

The  practicability  of  obtaining  judicial  redress 
for  a  legal  claim. is  one  thing:  the  practicability 
of  rendering  it  is  another*  They  may  depend  on 
causes  wholly  dfetinct.  If  a  proper  case  for  relief 
id  brought  before  a  court  of  competent  jurisdic- 
tion, it  is  practicable  for  (hat  court  to  relieve;  but 
it  may,  notwithstanding,  be  true  in  regard  to  the 
claimant,  that  relief  cannot  be  obtained;  for  the 
court  naay  mistake  the  law,  and  though  empower- 
ed'to  do  justice^  refuse  it.  Thie  treaty  speaks  of 
what  can  or  cannot  he  procured  by  the  cldimantSy 
under  all  the  circumstances  of  their  claims,  by  re- 
sorting to  their  ordinary  remedy  ;  and  not  of  what 
can  or  caAnot  be  done  by  the  Lords  in  acting 
upon  that  ordinary  remedy.  The  first  might,  in- 
.  deed,  depend  in  a  great  degree  upon  the  last ; 
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but  it  did  not  wholly  depend  upon  it;  since  the 
Lords  might  reject  the  clfumants*  demand  from 
error ^  a^  well  as  want  (rf  power.  It  is  plmn,  there- 
fore, that  before  the  agents'  posHion  can  be  main- 
tained, the  terms  of  the  treaty  must  be  radically 
altered.  From  a  stipulation  providing  fof  caines 
in  which  the  patties  injured  cannot, /or  whatever 
reason^  obtain  redress  before  the  Lords,  it  niust  be 
changed  into  a  stipulation  providing  for  cases  ia 
which  the  Lords  cannot, /or  a  particular  rea^tm, 
grant  redress.  That  such  a  provision  cannot,  by 
any  admissible  mode  of  construction,  be  inferred 
fVom  language  which  relates  exclusively  to  the 
power  of  the  Hvdtor,  and  not  to  that  of  the  tribu- 
nal, is  too  evident  for  argument. 

We  can  giv^  countenance  to  this  forced  infer- 
ence in  no  other  way  than  by  fancying  that  both 
the  contracting  parties  had  such  dependence 
upon  the  caunrt  of  one  of  themj  as  to  ta^e  ft  for 
granted  that  in  ail  cases  where  that  court  had  the 
power  to  do  justice,  it  necessarily  followed  that  it 
would  be  procured  from  it  on  a  proper  applicatioiiv. 
But  there  is  no  part  of  the  treaty  which  maked 
profession  of  such  unbounded  respect  for  that 
court,  and  there  is  no  rule  of  the  lavv  oi,  nations 
which  prescribed  such  respect  to  the  United 
States.  *  On  the  contrary,  the  American  govern- 
ment, by  acting  upon  such  an  impi:pper  depeR- 
dence  on  the  possible  legality  of  decrees  which 
were  yet  to  be  pronounced,  would  have  surren- 
dered by  anticipntion  its  indisJ3UtabIe  right  of 
questioning  those  decrees^  if  in  reality  they  should 
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be  ufijiist.  Why  are  we  to  imagine  that  this  was 
contemplated  P  The  treaty  .doea  nut  invite  us  to 
thid  conelusion  ;  and  Great  Britata-  bad  no  colour 
to  ask  from  the  United  States  such  a  sacrifice. 
Are  we  then  to  uphold  an  interpretation  of  this 
instrument^  which  is  not  only  unauthorised  by  its 
language,  but  is  unsuitable  to  the  subject  of  it, 
and  at  variance  with  the  undoubted  rights  of  one 
party,  and  the  duties  of  the  other  t  What  Great 
Britain  could  not  properly  demand,  we  are  to 
suppose  she  did  demand— ^  what  the  United  States 
ought  to  bMve  insisted  upon,  we  are  to  suppose 
they  abandoned ;;  and  this  is  to  be  done  not  only 
without  evidence,  hut  in  direct  contradiction  to 
the  declarations  of  the  parties.  This  is  so  far 
from  beiug  conformable  to  the  rule  cited 'from 
Rutherforth,  that  it  seems  to  proceed  upon  a  rule 
to  this  effect — "  that  evei^  where  words  will  fairly 
admit  of  but  one  sense,  and  that;,  too,  consistent 
with  the  law  applicable  td  the  subject,  we  are  to 
force  upon  them  a  sense  incongruous  with  that 
law,  and  compel  the  contracting  pa.rties  to  mean 
what  they  ought  not  to  have  meant/** 

•  But  even  if  it  were  admitted  that  thp  parties  to  the  treaty  pre- 
sumed, that  where  the  Lords  had  power  to  redress,  they  would 
idways  grant  redress,  and  that  they  acted  upon  that  presumption, 
in  fimming  tfie  7th  articler-there  is  a  correspondent  presump- 
tion which  it  would  .appear  to  be  our  duty  to  be  gujded  by.  I 
mean  the  presumption,  that  where  the  Lords  have  net  rendered 
justice,  they  had  not  the  power  to  render  rt — and  consequently, 
that  we  have  the  power  upon  every  interpretation  of  the  article. 
'I  reject  this  mode  of  establKhiil^  our  Jurisdiction,  however,  be- 
cause I  do  not  b^'Keve  that  the  fnuners  of  the  treaty  acted  upon 
the  first  presumption. 
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It  is  said  by  Vattei;  (b.  3,  ch-  17, s.  266,)  "that 
"on  every  occasion,  when  a  person  has  and  ought 
"  to  liave  sbi/wii  his  intention,  we  take  for  true 
"  againsrt  him  what  he  has  sufficiently  declared* 
"  This  is  an  incontestible  principle  aj^ied  to  tree- 
"ties,"'&c*    ';  ■■''  •    -' 

(Id.  ib.  sect.  264.)    "  If  he  who  who  can  and 
"  ought  to  have  explained  himself  clearly   and 
"  plainly,  has  not  done  it,  it  is*  worse  for  him  :  he 
^' caff  not  be  ailowed  to  infrodvce  h^biteqv^nt  re- 
"  stricfions  which  he  has  not  ex*pressedy  "There 
"  can  be  no  secure  conventions,  no  firm  and  solid 
"  concession,  if  these  may  be  rendered  vain  by 
"  sul)sequ*^nt  liinitatroni?,  that  ought  to-Wve  be«n 
"mentioned  in  the  j>iece,  if  they  were  included 
"  in  the  intentions  of  the  contracting  powers." 
Nothing  can  be  plainer  than  that  the  limitation 
now  attempted  to  be  imposed  on  the  7th  article  of 
the  treaty,  (vvhioh,  in  relation  to  the  subject  now 
before  us,  is  the  stipulation  of  Great  Britain,.)  is  a 
subsequent  re^irU^iofivot  expressed  in  the  article  it- 
self. The  application  of  the  above  extracts  from 
Vattel  i^  peculiarly,  strong  upon  this  occasion- 
not  only  because  the  language  of  the  7th  article,  so 
far  from  being  mysterious  and  equivocal,  clearly  op- 
poses itself  to  the  restriction  suggested;  not  only 
because  the  restriction   is  inconsistent  with  every 
just  idea  of  the  neutral  rights  and  obligations  of 
the  contracting  parties,  and  such  a  one  as  the 
matter  of  the  contract  does  not.  naturally  adn^it  ; 
but  also,  because  the  framers  of  the  article  have, 
in  the  adjustment  of  its  form,  evinced  their  toxie- 
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ty  to   guard    from  a  too  enlarged  construction 
by  an  explanation  subjoined  to  ftie  body  of  the 
clause,  and  yet  have  not  added  any  explanation 
.which  given  a  colour  to  this  limitation.    The  con^ 
eluding  part  of  the  first  paragraph  of  the  article 
is  satisfactory  proof  that  those  who  framed  it 
were  attentive  to  the  precise  effect  of  their  act, 
iSBcI  had  considered  the  me^ns  of  preventing  it 
from  being  stretched  beyond  their  views.    When 
we  thus  find  the  negociators  of  the  treaty  em- 
ployed in  weighing    the  import  of  the  terms  in 
which  they  tiad  conceived  this  provision, — whoa 
we  find  them  occupied  in  bounding  them  by  a 
proviso,  so  as  to  fit  them  with  exactness  to  their 
object,  it  is   not  to  be  .cred^ited  that  they  would 
have  omitted  the  important  limitation  which  has 
tiince  occurred  to  the  agent,  if,  in  truth,  they  in- 
tended so  to  narrow   the  scope  of  the   clause, 
[purely  if  it  was  tneant  to  assert  the  infallibility 
of  any  particular  judicature,  in  opposition  to  the 
words  of  the  provision,  an  object  which  is  sup- 
posed to  have  been  preserved  so  steadily  in  the 
view  of  one  of  the  parties,  would  not  have  been 
neglected  at  the '  time  when  explicitness  upon  a 
subject  of  infinitely  inferior   consequence  was  so 
cautiously  attended  to,     I  forbear  to  enlarge  fur- 
ther on  this  point,  because  I  wish  to  avoid  unrea- 
sonable prolixity;  but  I  think  I  have  already  said 
enough  to  prove  that  the  objection  to  our  jurisdic- 
tion is  unfounded. 
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.    Upon  THE  mebits  of  this  case,  a  question  has 
occurred,  whiA  requires  to  be  examined. 

Two'  of  the  commissioners  have  held,  that  on 
facts  disclosed  in  the  case,  of  George  Patterson, 
the  owner  of  the  brig,  and  part  owner  of  the  car- 
go, was,  during  and  by  ceason  of  his  stay  in  G.ua- 
daloupe,  (an  enemy's  territory,)  liable  to  be  treat- 
ed as  an  enemy  to  Great  Britain  by  those  acting 
under  its  authority ;  and  of  course,  that  hu  proper- 
ty sent  out  from  Guadaloupe  and  seized  by  a  Bri-' 
tish  cruzier,  while  he  remained  in  that  island,  was, 
by  the  law  of  nations,  rightfuUy  subject  to  con- 
demnation as  prize. 

The  facts  are  these — ^William  and  George  ' 
Patterson  (the  c!aim\ints)  were  citizens  of  the 
United  States,  and  partners  in  trade^  resident  and 
carrying  on  business  at  Baltimore.  The  brigan- 
tine  Betsey  was  the  sole  property  of  George  Pat- 
terson. She  sailed  from  Baltimore  for  the  West 
Indies  on  the  19th  December,  1 793,  with  a  cargo 
of  floun  butter,  arid  specie,  belonging  jointly  to 
the  said  partners.  George  Patterson  sa,iled  in 
her  as  owner  and  supercargo.  The  vessel  pro- 
ceeded to  Guadaloupe  (her  port  pf  destination) 
where  she  arrived  on  the  8th  of  January  foHowing, 
and  thef-e  delivered  her  cargo  to  the  said  George 
Patterson.  The  cargo  (at  least  the  provision  part 
of  it)  was  taken  from  him  by  the  administration 
of  the  island  by  force,  with  a  promise  of  payment 
of  its  value.  He  loaded  on  board  the  said  brig  a 
return  cargo,  the  produce  of  the  island,  and  de«- 
tined  her  therewith  to  Baltimore^  remaining  him- 
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self  at  the  said  island  ;  and  she  accordingly  sailed 
from  Guadaloupe  on  the  ISth  of^  Mctrchj  hound 
on  her  said  intended  voyage  :  in  the  prosecution 
thereof,  she  was  on  the  iOth  of  the  same  month' 
(two  days  after  her  departure  from  the  island) 
met  with  and  taken  as  prize,  by  the  British  privc^to 
sloop  of  war  Agenoria.  It  appears  by  the  evidence 
found  on  board  the  brig,  that  George  Patterson 
had  no  intention  of  settling  in  Guadaloupe  ;  that 
his  stay  was  meant  to  be  for  a  short  time  only, 
(until  the  Betsey  should  return  with  another  ear*' 
go;)  that  his  views  were  to  procure  from  the  admi- 
nistration of  the  island,  payment  for  cargoes 
which  they  had  taken  from  him  and  his  partner, 
and  while  he  stayed  to  manage  the  affairs  of  the 
concern  and  conduct  the  lawful  trade  in  which  it 
was  engaged  to  the  best  advantage.  No  act  is 
proved  to  have  been  done  or  contemplated  by  him 
inconsistent  with  his  neutral  character  and  duties. 
The  'allegation  that  when  he  went  to  Guada- 
loupe it  was  in  a  state  of  blockade  (an  assumed 
^  fkct  upon  which  the  condemnation  at  Bermudas 
appears  to  have  been  founded)  is  admitted  to  be 
false.  The  suggestion  that  during  his  stay  in  the 
island,  it  was  notoriously  expected  to  he  blockaded^ 
is  unsupported  by  the  shadow  of  evidence — and  if 
it  were  proved,  it  would  be  idle  and  unconsequen- 
tial.  It  cannot  be  necessary  to  argue  (hat  the  ex- 
pectation of  a  blockade  does  not  render  provi- 
sions contraband,  or  in  any  shape  interfere  with 
the  freedom  of  neutral  commerce.  We  are  all 
agreed  that  there  cannot  be  a  constructive  block- 
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ode  to  the  prejudice  of  the  trade  of  neutrals — 
and  after  this  t^uncesBion,  it  would  be  absurd  to 
waste  time  in  showing  that  the  mere  expectation 
of  a  blockade,  when  none  exists  in  fact,  or  can  be 
made  out  constructively,  is  not  entitled  to  have 
that  effect. 

His  sending  to  America  for  another  cargo  of  flour 
after  the  administration  of  the  island  had  taken 
iJie  Betsey* s  cargo  hyjifveej  was  not  the  act  of  an 
enemy  to  Great  Britain,  but  strictly  lawful  for  him 
to  do  so  as  neutral.  Is  he  to  be  called  an  enemy 
to  Great  Britain,  because  he  did  not  petulantly  re*- 
sent  the  infringement  of  his  rights  by  a  colonial 
government  of  France  ? — and  is  he  to  be  subject- 
ed to  plunder,  without  retribution,  by  British 
cruizers,  because  a  Guadaloupe  administration^ 
having  seized  his  property  under  a  promise  of 
adequate  compensation,  he  has  thought  proper  to 
submit  to  this  wrong,  and  even  to  hazard  the  re- 
petition of  itl'  If  he  chose  to  act  thus,  in  .the  ex- 
pectation of  that  profit  which  is  the  object  of  trade, 
what  right  has  Great  Britain  to  complain  \  The 
administration  took  his  property  not  theirs ;  and 
if  he  discovered  it  to  be  more  prudent  to  be  silent 
on  the  subject,  to  wait  for  the  promised  payment, 
and  even  to  import  another  cargo  similar  to  the 
former,  while  he  was  so  waiting,  under  a  risk  of 
similar  violation,  he  has  neither  done  nor  intend- 
ed any  thing  injurious  to  Great  Britain, — provided 
the  cargo  imported  was  such  as  the  law  of  na- 
tions did  not  prohibit. 

If  the  reverse  of  this  doctrine  were  true,  I  do 
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*QOt  know  that  the  citizens  of  the  United  States 
•  could,  Binte  the  year  1795,  be  at  liberty  to  bring 
previsions  to  Great  Britain  without  becoming 
.  enemies  to  Prance*  For  during  that  year  the  go- 
yernment  of  this  country  went  far  beyond  the 
administration  of  Guadaioupe,  in  seizing  and  ap- 
propriating the  provision  cargoes  of' American 
citizens. 

In  a  word— the  views  with  which  George  Pat- 
terson went  to,  and  remained'  at,  Guadaloupe^ 
w6re  fair  and  Warrantable?,— ^the  trade  he  was  pro% 
scouting  was  not  forbtdden,-^his  conduct,  while 
hi  tbe  island,  was,  in  all  respects,  suc^  as  the  law 
of  nations  allows  and  prescribes  to  neutrals, — his 
«^ay  there  was  intended  to  be^  and  in  fact  was,  tem- 
porary ,-r-he  did  nQt  become  an  inhabitant  of  the 
island,  but  was  a  mere  sojourner  in  it  for  special 
limited  purposes  lawful  in  their  tiature. 

Still,  however,  it  jls  said  that  his  repidence  there^ 
rabh  as  it  was,  made  him,  tinker  nil  circumgUm" 
4ie$9  the  enemy  of  Great  Britain. 

In  order  that  I  may  be  distinctly  comprehendr 
ed  in  what  I  have  to  urge  against  the  above  opi- 
mon,  I  will  begin  with  stating  that  I  understood 
tile  law  of  nations,  as  applicable  to  this  <)^e$tion, 
ta  be  as  follows  ^ 

IHeutral  sCangers  wh^  nettle,  or,  in  other  word^, 
ti^e  up  afeted  residence  for  permanent  purposes, 
however  lawAil  they  may  be,  in  the  territory  of  a 
befligerent  nation,  flagrante  bello,  and  thereby 
become  osiited  to,  and,  sub  modo,  citizens  or  sub<^ 
kcKTof  it,  are  liable  to  be  treated  as  enemiei^'by 
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the  opposite  beltigereut ;  but  neutral  stcangera^  ' 
who  merely,  p^iss  or  sojourn  in  the  territory  of 
a  belligerent  nation,  for  the  management  of  thenr 
affair,  or  in  quality  of  travellers,  or  for  in  any  other 
lawful  temporary  object,  iH)t  luJstile  to  the  oppo- 
site belligerent,  an^  not  so  liable  to  be  treated. 

From  Vattel,  abundant  sanction  is  derived  to 
this  distinction. 

(Vattel,  b.  1st,  ^h.  xix-)  .  In  Sect.  212—213,  of 
this  chapter,  the  author  trenfs  of  the  citizens  and 
flatives  of  a  country,  and  of  its  inbabitai)ts,  as  dis- 
tinguished from  citizens,  who  are  in  sonie  -«ort 
blended  witb  the  society  into  whiqh,they  havQ.eqr- 
tered;  and  these  again  be  afltecwardsdi^tingukK- 
es  from  Umporary  sojourners^'m  the  j^Fejdicameiit 
of  Mr.  Patter^aon.     .  v  , 

tS£CT.  213.  ^^  The  ifihaJldtafn.t$y  as  distinguished 
"  from  citizen$s  are  strangers  wIk)  ,are  permitted 
*^J;o  Httte  and  ^tay  m  a  country.  Bound  by  their 
**  %€ii>(kn€e  to  the  society,  they  are  subjected  tb^ 
"laws  of  the  state  while  they  reside  tliere,.  am^ /Aey 
'^.nrc  obliged  to  iif/ctid  it,  because,"  &Ct 

The  aetual  inlmbitanU  then,  here  meant  by 
Vattel^  are. such  as  are  in  some  degree  iacorporar 
te(i  vsrith  the;  nation,  i&nd  are  liable  to  the  il'^ie-^-of 
citizenship^  although  not  enjoying  alt-  its  advaoii 
tages.  ./ 

Such  inha)3itants  have,  doubt|e»»,  the  ^jpiality 
of.  enemies,  in  res|>eot  of  a  nation  -at  «rar  .with 
that  iti  which  they  reside*^ — because  they  have 
voluntarily  united  themselves  to  the  ^yeniiae)  of 
that  Bation,  subjected  themselves  to  their  .coii^ai^ 
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bound  thetncielves  to  defeind  -  their  interests  dur- 
ing their  stay,  adopted  their  prejudices  and  their 
enmities,  and  in  siiort  acquired  in  their  country  a 
citizenship  confiplete  as  to  dutie^^  though  not  so 
aa  to  privileges^ 

The  same  author  says,  in  Sect.  215  of  the  above 
chapter,  speaking  of  a  man'jivho  has  Jeft  his  own 
country :  **  If  he  hf%i^  Jixed- his  abode  in  a  foreign 
^'country,  he  is  become  a  member  of  another  i^o- 
*^  cieiy,  at  least  as  a  perpetual  inhabitant^  &c." 

But  how  id  it  with  sojourners,  whom  Vattel  dis- 
tiAgoi^es  from  inA€e6t<a?if8  P 

(Vattel,  b.  2d  c.  8th  s.  99th.)  **  We  have  al- 
"  ready  treated  (b.  Ist  c.  19,  already  quoted)  of 
"  the  inhabitants^  or  of  the  men  who're^fide  in  a 
'^country  where  they  are  not  citizens.  We  MhaH 
^<  only  treat  here  of  the  strangers  who  pass  or 'So- 
^jeurn  in  a  country /for  the  nianagement  of  their 
^^affdirSj  or  in  qaality  of  mete  travellers.'*^ 

Sect.  M)I.  ■  (Speaking  of  such  sojottrhers.) 
*'  But  «v*ti  i»  the  countriefs  where  every  stranger 
"  freely  enters,  the  soverefign  is  s^upposed  to  allow 
^*  him  .access  on^y  upon^this  tacit  condition,  that 
^'  he'be  sis^bject  to  the  laws  ;  I  mean  the  general 
'^'latds  iHade  U>  maintain  good  order,  emd  i(thick 
**  have  no  relation  to  the  title  of  citizen  or  sub- 
'^jectvf  the  state:' 

'  Sect.  105.  (Same  subject.)  "  From  a  sense  of 
**  gratitode  fot  the  protection  granted  him,  and 
'*  the  advantages  he  enjoys,  the  stranger  ought  not 
**  to  confino-himself  to  the  respect  due  to  the  laws 
^'  ef  tbe  co'llfttr3^;'he  ought  to  assist  upon  ocda- 
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'^sioDi  and  to  contribute  to  its  defence,  «  muth 
**  as  his  being  a  citizen  of  another  state  TMMy  per- 
^^  mit  him^  But  nothing  hinders  his  defending  it 
**  against  pirates  at)d  robbers  ;  against  the  ra- 
*^  vages  of  an  inundation  or  the  de^SastaUons  of 
*^firey  The  author  in  this  placei  evidently  sup- 
poses that  (although,  in  the  case  of  an  inkahttani 
or  fixed  resident,)  every  duty  of  a  citizen  is  on 
such  inhaifitami.  while  he  contiuues,  so  there  is  no 
ol>ligation  upon  a  sojourner  or  temporary  resid^lit 
to  a&ssiitfl  in ,  defending  the  country  in  a  solemn 
tvar ;  and  of  course,  that  there  ;i«  no  c^gation 
upon  him  inimical  to  the  nation  with  vwkich  that 
country  is  in  a  state  of.  hostility..  But  in  Sect; 
106,  he  is  stili  more  explicit. 

Sfct.  1 06.  '^  Indeed  he  cannot  be  sifbjept  %o 
*^  the  taxe^,  which  liave  pilly  a  relation  ibihedti- 
**  zens ;  but  he  oug^  to  contrR^ute  his  share  to  f  11 
''  the  others.  Being  exempt  from  serving  in  ike 
**  milUiay  and  from  the  tiihute  destined  far  ike 
^^  support  fif  tJifi  rights  of  the  nation,  he  will  pay 
'/the  duties  imposed  on>provisioiis,  mfU'cbaadise, 
'*  8/.C.J  aiHi»  in  a  word,  every  thing  has  only  a  re- 
*^  lation  to  Ids  resident  in  the  cotinirj/if  am4  ike 
^^  affairs  u>hich  brought  him  thither.*^  Thus  then 
it  is  obvious  that  a  neutral,  who  sojourns  in  one 
of  the  countries  at  war,  for  the  purpose  of  manage 
ing  his  afiairs,  and  does  not  become  a  settler  in^  or 
inhabitant  of,  the  country,  caitnot,  by  reason  of 
ai(ch  sojourning,  be  considered  as  having  subject- 
ed himself  to  nny  obligations  injurious  to  the  op- 
posite b6lligCFent,  as  having*  asoocurted  Hfamielf 
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with  its  enemy,  or  te  bavinf  loKt  the  purity  of 
his  original  neutrdl  character.  It  appears  that, 
notwithstauding  eiicb  sojourniDg,  ^.e  iH>ntiniiee 
under  the  pressure  of  all  bis  former  duties  as  a 
netttral,  and  acquires  none  that  are  inconsistent 
with  them. 

To  <^all  such  a  man  an  enemy  is  to  do  vioteoce 
io  common  sense. 

Sect.  107.  (Same  subject)  "  The  citisen  or 
'^subjeot-  of  a  state  who  absevts  i  himself  Jitr  a 
*^  time  without  any  mlention  to  abandon  the  so- 
**  aieUf  of  which  he  ig  a  member,  does  not  lone 
"his  privites^e  by  his  absence;  he  preserves  hii^/? 
**  rights,  and  remains  bound  by  the  same  ehliga- 
<<  tions.  Being  received  in  a  foreign  country  in 
".virtue  of  the  natural  society,  fefe.,  he  ought  to  be 
"  oonsidered  there  as  a  member  of  his  own  nation, 
**  and  treated  as  such.*\ 

The  nation  then,  with  whom  a  neutral  stranget 
so^rns, »,  i^  the  law  of  tiations> to eonsfderanJ 
tteat  htm  as  d  member  of  his  own  country r  h 
eannot  cempel  him  to  assist  it  ii^  its  hostile  (iflbrti 
aigainst  its  enemy,  or  even  in  its  defence  agdntt 
liNit  ettewiy.  He  continues,  notwithstahdihg  hie 
restdence,  to  every  purpose  of  the  wdf,  ofienstve 
er  defensive,,  as  niuch  a  neutral  as  if  be  was  stiU 
n  his  own  country.  And  yet  it  le  imagined  thut 
the  opposite  power  at  war,  merely  on  the  ground 
of  kis  residence,  whieh  does  not  alter  his  charac- 
ter, and  is  in  no  respect  unlawful,  may  consider 
and  treat  him  as  en  enemy ! 

Why  is  it  then  that  neutrltl  goods  found  in  an 
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efieftiy's  ti^rritOFjr  are  n<n  liable  to  confiscatioH, 
f^'  the  quaJiUf  of  the  place^  wheire  a  neutral  fihall 
hiuMelf  be  fo.und,  attaches  ttself  thus  powerfully 
tobim?  '  '^ 

If  this  doctrine  against  which  I  am  now  con* 
tending  were  true,  the  converse  of  it  would  be  al- 
so true*  if  place  and  noi.  character  is  to  fix  a 
man  as  friend  or  enemy,  an  enemy  Would  cease 
t(>  be  so  as  soon  as  he  quitted  the  territory  0f  his 
nation.  Surely  the  character  of  enemy  may  be 
thrown  off  by  the  same  means  by  which  it  ttiBy 
lie  acquired,  where  parallel  means  are  practica- 
bl€«  But  ^^  enemies  continue  such^  (says  Vattel,) 
"  (b,  3,  e*  5,  s.  71,)  wheiesoever  they  may  happen 
"to be.  The  plact  of  abode  is  of  no  account.  Jt 
^^  is  th4  ^political  ties  which  determine  the  quali- 
'.'  ty."  '  Hqre  ia  the  true  criterion  by  whicAi  friend 
or  enemy  is  to  be  ascertained,  ^he .pol%titaLtie$, 
fM^.iiie  lofous  in  quo,  designate  the  quality.  Has  the 
^i;ty  duties  upon  kim  in^favour  of  one  of  thabdK'^ 
ger^ota  against,  the  other,  which,  if  called  intoa^ 
jlk>9>  ^onld  bei)Ostile  in  their  effects  ?  If  he  has^  no 
l^pjt^r  in  what  part  of  the  world  he  shall  be  found, 
i)6  ia  an  enemy.  If  he  ha3  not,  you  cannot  treat 
bim  as  an  enemy>  without  trampling  upbn  th^  laws 
of  nations,  although  you  should  find  htm  in  the 
heart  of  the  country  with  which  you  are  at  w'ar;* 

I  have  already  shown  that  a  ifu;>jo^rner  in  a 
country  with  temporary  views,  or  one  who  has  not 

*  This  is  upon  a  aapposition  that  he  does  no  act  h<5^tile  in  hs 
nature,  as  in  tbe  case  ^f  Mr.  Patterson. 
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in  fact  settled  in  it^  has.  ih)  ^.uob,  juiliUcal  iiee  to 
jthat  country  as  to  ranl^o  hinqi  an  enep^yto  thos* 
with  whom  it  may  be  in  a^atate  of  hogtilityT^lhat 
his  duties  do  not  point^to.  the  annoyance  of  any 
nation — and  that  the  cibligatifns  which  bind  him, 
are  as  perfectly  ne.otral  ;  as.  those  he  brought 
along  with  him.  :    ,  ^  .., 

The  foregoing  observations  arc  qoufirived  .by 
Burlemaqui's  Principles  of  Political  Law.  Qp.  ^1, 
»*  6*)  "  As  to  strangers,' those  who  settle  in  an  ex¥J- 
"  my's^eouutry  after  a  war  is  begun,  of  which  tlicy 
"  had  previous  notice,  niay  justly  be,  looked  upon 


*<«s  enemies." 


P.  299-  "  It  is  also  certain,  that  in.  order  to  ap.* 
"  propriate  a  thing  by  the  right  of  w«r^  H  niust  be- 
"long  to  the  ^6nemy  ;^for  things  belp/igifiig  to 
'"people  who  are  neither  his sjc^bjeclfi,  nor  animor 
"  ted  widi  the  same  spirit,  as  he  is,  against  nsi^ 
"cannot  be  taken  by  th/3, right  of  war,  ,€ive.9 
« though,"  &c..  -  .      ,         ,  /  . 

*  By  settlers  in  a  country,  it  will  not  be  iEpa^giixe^ 
that  t^ose  are  meant  who  sojourn  .in  it  w.itl^  tem- 
porary views>  and  who  come  without  Quy  intentiop 
of  abandoning  their  own  country,  or  becoming  m- 
habitants  of  another.  In  the  description  of  "  tho$e 
"  who  are  aniirruitedjwith  the  same  spirit  agqinst 
*•  tt.«,"  it  will  not,  be  supposed  that  those  are  in- 
cluded, who,  with  a  complete  .neutral  character 
and  with  ev^ry  neutral  obligation  upon  them,  go 
for  a  time  into  the  belligerent  country  on  a.lawr 
ful  errand,  having  no  relation  to  hostility — and, 
while  there,  take  no  improper  part  in  the  national 
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Quarrel,  but  eooAfte  themselves  to  the  object  whiob 
brought  them  thitlier<— -who  bind  themselves  by  no 
ties  to  the  nation  in  whose  territory  they  are*  at 
vamaee  with  those  which 'marked  and  constituted 
thoir  neutrality,  aud  who  continue  as  iVee  from 
any  duties,  adversary  to  either  of  the  contending 
parties,  as  if  they  had  remained  at  home. 

It  is  plain  that  Rurlemaqui's  meaning  is  the 
fi^me  with  that  of  VatteL     By  settlers  he  intends 
those  ^  whom  Vattel  calls  inhabitantif  who  may 
fiiirly  be  presumed  to  be  a/nimated  with  thf^  same 
tpirU  with  the  natioa  with  who.m  they  have  per-, 
manently  mifigled,  to  whose  interests  they  have 
joined  their  own,  and  under  whose  subjection  they 
hav^  placed  themselves.     Such  niay  be  said  to 
make  Common  cause  with  the  nation  and  to  adopt 
i^s  qoierrel.  Thus  far  the  doctrine  may  justly  be 
Carried  ;  but  when  a  ne.utra)  trader  goes  into  an 
0ftemy's  territory  for  a  few  weeks;  to  conduct  a 
legal  trade,  to  call  in  precarious  debts,  or  to  do 
any  atbdr  act  connected  with  a  commerce  which 
m^  law  condemns,  when,  during  his  stay,  he  doeJEi 
nothing  to  make  common  cause  with  the  enemy, 
or  to  evidence  his  intention  of  espousing  its  quar- 
rels, it  is  so  manifestly  unreasonable  to  call  him 
an  enemy  upon  such  a  foundation,  that  no  argu* 
ment  can  lend  even  a  colour  to  it. 

Lee  on  Captures,  (p.  65)  gives  us  his  opinion 
6a  this  subject  precisely  in  the  vords  of  Burle- 
maqui,  and  accounts  no  strangers  as  enemies  but 
such,  as  settle  in  the  enemy's  country. 
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The  following  is  copied  from  a  manuscript  note 
of  Lord  Camden's  opinion  in  two  of  th6  St,  Eu- 
statius'  cases,  (Harmonie  and  Jacobus  Joannes,) 
heard  on  the  10th  of  February,  1785,  put  into  my 
hands  by  a  respectable  gentleman  in  the  profes- 
sion. 

^^  If  a  man  went  into  a  foreign  country  upon  a 
"visit,  his  travels  for  health,  to  settle  a  particular 
".btisiness,  or  the  like— of  such  persons,  so  few- 
'^porarily  residing^  he  said,  he  thought  it  would 
**  be  hard  to  seize  upon  their  goods.  That  a  re- 
"  sidence  not  attended  with  these  circumstances 
**  ought  not  to  be  considered  as  a  permanent  resi- 
*^  dence.'' 

In  applying  the  evidence  and  the  law  to  the  re- 
sident foreigners  in  St.  Eustatius,  he  said — "  In 
"  every  point  of  view  they  ought  to  be  deemed 
*^renident  subjects.  Their  persons,  their  lives^ 
"  their  industry,  are  employed  for  the  benefit  of 
"  the  state  under  whose  protection  they  lived ; 
"  and  if  war  broke  out,  they  continuing,  they  paid 
^'  their  proportion  of  taxes,  imposts,  and  the  like, 
"  equally  with  natural  born  subjects,  and  no  doubt 
'*  come  within  that  description.'' 

The  note  'concludes  with  stating,  "  that  the 
'^  goods  in  both  ships  (viz.  the  Harraonie  and  Jaco- 
"  bus  Joannes,)  were  condemned  (except  those  be- 
"  longing  to  Erutz)  upon  the  ground  of  perma- 
**  nent  residence  or  inhabitancy  of  the  owners  in 
*'  an  enemy's  territory." 

The  grqnnd  upon  which  the  property  of  Eruts 

was  excepted  from  the  condemnation,  is  stated  in 
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the  note  to  be, ''  that  he  wcls  an  occasional  ten- 
dent  at  Amsterdam.'* 

It  is  evident  from  this  opinion  of  Lord  Camden 
that  be  did,  not  consider  a  temporary  sojourner 
in  an  enemy's  country  as  the  proper  object  of  hos- 
tility, but  that  he  rested  his  decision  wholly  on 
the  fact  of  permanent  inhabitancy^  a  fixed  and 
settled  residence.  Such  was  the  doctrine  in  this 
country  formerly  ;  and,  if  it  has  been  changed,  it 
will  not  be  easy  to  prove  that  the  change  is  justi- 
fied by  the  law  of  nations. 

Even  the  form  of  the  commission  of  reprisals 
issued  by  this  country,  during  its  present  and  for- 
mer wars,  concurs  to  establish  the  distinction 
with  which  I  set  out.  It  gives  authority  to  seize 
property  belonging  to  France,  or  to  any  persons 
being  subjects  of  France,  or  inhabiting  within 
any  of  the  territories  of  France.  Such  also  is 
the  language  of  the  different  prize  acts. 

We  have  seen  in  Vattel  the  true  notion  of  an 
inhab^antf  and  it  cannot  be  pretended  that  a 
temporary  sojourner  does,  even  in  cdmmon  par-,^ 
lance,  come  within  the  meaning  of  that  term: 
*  The  only  authority  which  has  been  mentioned 
at  the  Board  as  opposed  to  the  principles  I  have 
endeavoured  to  establish,  is  a  passage  in  Gro* 
tiifis,  lib.  iii.  c.  4,  s*  6. 

For  an  answer  at  large  to  this  authority,  I  shall 
content  myself  with  referring  to  the  written  opi* 
nion  of  Mr.  Gore.  I  am  induced  to  this,  because 
in  the  written  opinions  of  one  of  the  British  com* 
miasioners,  lately  i^d,  that  authority,  thoi^ 
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orij^indily  relied  ujpon  to  ^rove  that  any  perton  , 
found,  or  being  in  an  eneiBy's  territory,  was  abso*  % 
lutely  liable  to  be  treated  as  an  enemy,  is  used 
for  a  different  and  a  less,  extensive  purpose,  meet- 
ing my  approbation. 

Upon  the  whole  I  take  it  to  be  clear,  that,  upon 
the  footing  of  residence,  George  Patterson's  pro- 
perty was  not  liable  to  condemnation.  UM 

It  would  not  be  proper,  however,  to  dismiss  the 
question  without  noticing  the  particular  maimer 
in  which  one  of  the  commissioners,  in  his  written 
opinion,  susUMns^he  condemnation  of  George  Pat- 
terson's property.  The  argum^^nt  stands  thus: — 
Ail  persons  who  are  within  the  enemy's  territory 
are,  prima  facte,  to  be  considered  as  enemies  and 
liable  tp  hostilities.  (Grotius.)  George  Patter- 
son oeing  at  Guadaloupe  at  the  time  of  the  cap- 
ture, of  course  came  within  this  rule,  and  to  ex- 
tricate himself  from  it,  it  was  incumbent  on  him 
to  show — "  that  he  was  there  acting  in  a  manner 
^'*  perfectly  consistent  with,  the  strict  duty  of  a  neu-  v^ 
^  **tral.  ^he  burden  of  the  proof  was  upon  him.'^ 
It  is  then  supposed,  and  attempted  to  be  shown, 
.  that  he  has  failed  in  this  proof. 

Even  if  it  be  admitted  that  the  above  rule  is  a 
sound  one,  and  I  am  not  disposed  to  question  it, 
the  application  of  it  is  certainly  exceptionable* 
To  extricate  himself  from  the  operation  of  such 
a  rule,  it  could  only  be  incumbent  on  Mr.  Patter- 
son to  prove  himself  an  American  citizen.  That  ^k 
fact  being  established,  (as  it  was  by- all  the  evi* 
dence  on  board  the  brig,)  the  neutrality  of  hi« 
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character  Stood  free  from  the  presumptioB  against 
him,  arising  solely  from  the  place  in  which  he 
happenedtto  be.  The  burden  of  the  proof  would 
then  be  transferred  from  him  to  the  captors. 

By  showing  that  he  was  a  citizen  of  the  United 
States,  he  showed  that  he  was  no  enemy  to  Great 
Britain  ;  and,  if  the  captors  desired  to  defeat  the 
effect  of  that  evidence,  it  was  indispensible  for 
them  to  go  further  than  barely  to  prove  that  he 
was  in  an  enemy's  country^  which  in  itself  was 
not  at  all  inconsistent  with  the  neutral  quality  at- 
tached to  his  citizenship  of  a  friendly  nation. 
Until  they  showed  that  he  had  done  some  act  by 
which  he  had  forfeited  the  friendly  character, 
which  all  the  ship's  papers  proved  him  to  possess, 
that  friendly  character  was  entitled  to  protect  hito. 
They  did  not  prove  such  an  act  by  merely  show- 
ing that  he  had  gone  to  GuadaIot|f>e  a  few  days 
or  weeks  before  the  capture,  on  a  commercial  er- 
rand, and  had,  at  the  time  of  the  capture  remaia- 
ed  there  two  days  after  the  sailing  of  the  vessel 
of  which  he  was  supercargo  ;  since  all  this  waa^^ 
p3rfectly  lawful  for  him  as  a  neutral  to  do.  They 
did  not  prove  such  an  act  in  any  way ;  neither 
his  actual  stay  in  the  island,  from  the  time  of  the 
brig's  departure,  to  the  time  of  the  capture,  (two 
days,)  nor  the  stay  he  intended  to  make,  as  declar- 
ed by  one  of  his  letters,  (until  the  brig  should  re- 
turn with  another  cargo,)  can  be  said  to  come  up 
to  the  idea  of  a  permanent  residence,  let  such 
aJtay  be  coupled  with  what  lawful  acts  it  may,  so 
as,  upon  the  footing  of  inhabitancyt  to  make  him 
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an  enemy  to  Great  Britain.  It  cannot  be  pre- 
tended that,  while  at  Guadaloupe,  he  did  any  act 
not  adrmtted  to  a  neutral  by  the  law  of  nations. 
On  the  contrary,  it  may  confidently  be  asserted 
that  he  did  nothing  incofiiutent  with  the  strict 
duty  of  a  neutral.  His  object  ^n  remaining  at 
the  iilland,  was  manifestly  to  procure  payment  cff 
what  was  due  to  him  froin  the  admimstration  ;  ^^ 
and,  while  so  employed^  to  make  such  mercantile 
profit,  by  conducting  the  usual  trade  of  the  part- 
nership as  might  be  practicable.  That  the  ii»land 
wanted  provisions  is  probable,  iand  that  he  wish- 
ed to  have  an  opportunity  of  supplying  it,  nbt 
only  on  account  of  the  price  of  flour,  but  also  on 
recount  pf  the  profit  1o  be  made  by  a  return  car- 
go, is  certain  ;  but  it  was  sti'ictly  consistent  with 
his  duty  as  a^'neutral  to  do  so.  In  short,  he  was 
neither  an  enemy  by  residence,  nor  by  reason  of 
any  conduct  unlawful  to  a  neutral. 

It  is  supposed  that,  even  admitting  the  property 
of  George  Patterson  not  to  have  been  liable  to  t1^ 
condemnation,  there  was  at  least  probable  cause  of   ^. 
seizure  and  detention  for  the  purpose  of  judicial 
inquiry. 

If  this  probable  cause  be  referred  to  any  ambi- 
guity as  to  facts  at  the  time  oi  the  capture — I  an-      ^ 
swer  that  no  such  ambiguity  existed.     But  it  is 
not  in,  this  view  that  there  is  believed  to  have   ^ 
been  probable  cause  of  seizure.     The  law  arising 
from  the  facts  appearing  in  the  letters  of  .George     ^ 
Patterson,  is  imagined  not  to  have  been  so  clearn 
Jy  in  his  favour  as  to  render  detention,  for  the  pur- 
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pose  of  obtaining  judicial  opinions  upon  it,  ille^ 
gal.  But)  in  my  judgment,  it  was  so  clearly  in  his 
favour,  that  I  confess  niyself  astonished  that  any 
doubt  couid  be  entertained  about  it. 

It  is  not  satisfactory  to  insist  upon  the  Vice 
Admiralty  of  Bermudas  and  the  Lords  of  Appeals 
condehining  the  property,  as  sufRcient  evidence 
of  probable  cause.  The  sentence  of  the  Vice 
Admiralty  of  Bermudas,  founded  upon  a  ridicu- 
lous falsehood,  abandoned  by  every  body,  is  no 
evidence  of  any  thing  but  the  folly  of  the  judge 
¥^fao;  passed  it.  The  sentence  of  the  Lords  ib 
that  of  a  tribunal,  respectable  in  the  highest  de- 
gree for  talents,  integrity  and  station  ;  but  even  the 
commissioner  who  recommends  it  to  us  as  conclu- 
sive f  roof  of  prdbabU  datLsCjConf esses  that  it  was  an 
errofieaus  senteficcj  inasmuch  as  it  condemned  the 
property  of  William  Patterson,  as  well  as  that  of 
George  Patterson.  For  this  sentence,  as  %t  stands j 
it  is  impossible  to  find  or  conjecture  a  reason  ;  and 
yet  we  are  told  that  we  ought  to  receive  it  as  irrefra- 
gable proof  of  probable  cause.  The  senteht^e  of 
the  Lords  is  either  erroneous,  or  it  is  not.  If  it  is 
not  erroneous,  we  ought  to  decide  in  exact  con- 
formity with  it.  If  it  is  erroneous,  it  cannot,  in 
any  shape,  be  an  authority  for  us.  We  are  unani- 
mous, that,  as  to*  William  Patterson's  property, 
it  is  palpably  erroTkeo\i&  ; — that  no  pretext  can  be 
imagined  even  to  countenance  it  in  respect  of  his 
property ; — and  a  majority  of  the  Boflrd  are  of 
opinion,  that  it  is  clearly  erroneous  in  toto.  Af- 
ter this,  it  is  at  least  nov6}  to  rest  the  proof  of 
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probable  cause  upon  the  authority  of  that  sen- 
tence. The  question  of  probable  cause  is  as 
much  a  question  upon  which  it  is  our  duty  to  de^- 
oide,  according  io  our  own  judgmenttj  as  the 
question  whether  the  condemnation  was  rightful ; 
and  if  the  sentence  of  the  Lords  is  not  allowed 
to  be  sufScient  to  control  our  judgments  on  the 
latter  question,  I  see  no  reason  why  it  should  be 
allowed  to  coiitrol  it  on  the  for  me  r ;— especially  ^^^^^^ 

when  the  sentence  thus  set  up  as  a  proper  guide 
to  decision  on  the  former,  is  nothing  more  than 
a  confessedly  erroneous  sentence  upon  the  latter. 
As  to  the  opinions  of  the  commissioners  who  dif- 
fer from  the  majority  6n  this  subject,  if  they 
were  sufficient  evidence  of  probable  cause,  it 
would  follow  that  every  decision  against  probable 
cause  ougbt  to  be  unanimous. 

In  short,  I  hold  it  to  be  plain  that  there  was  not 
the  smallest  foundation  for  the  seizure  in  ques- 
tion ;^-*ai]Ld  that  if  the  captor  thought  proper  to 
nake  the  seizure  upon  any  mistaken  idea  of  the 
law  of  nations,  he  did  it  at  his  peril ;  and  that  his 
nation,  in  default  of  redress  against  him,  is  to  in- 
demnify the  parties  injured.  And,  thinking  thus, 
I  cannot  persuade  myself  that  I  am  to  sacrifice 
the  conviction  of  my  own  mind,  not  to  the  reasons 
of  others,  but  to  the  acts  of  others,  admitted  on 
all  hands  to  be  founded  on  misconception. 


%  * 


The  last  question  which  occurred  at  the  Board 
in  this  c^e,  respected  the  rule  of  compensation 
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to  be  appUed  to  it  in  relation  to  the  cargo..  The 
majority  were  of  opinion  that  the  claimants  were 
entitled,  not  only  to  the  value  of  their  merchan- 
dise, but  to  the  nett  profits  which  would  have  been 
made  of  it  at  the  port  of  destination,  if  the  voy- 
.  age  had  not  been  interrupted.  This  opinion  pro- 
ceeded upon  the  supposition  that  the  voyage  was 
wrongfully  interrupted — and  upon  that  supposi- 
tion would  seem  to  be  free  from  exception.  It 
has  been  questioned,  however ;  and  I  shall,  of 
course;  assign  my  reasons  for  adopting  it. 

There  can  be  no  doubt  that  the  illegal  capture 
and  condemnation  of  this  vessel  and  cargo  have 
given  to  the  claimants  a  title  to  receive  from  the 
British  government  the  value  of  the  things  of 
which  they  were  deprived; — but  the  question  is 
whether  they  have  not  also  a  title  to  receive  the 
preJUs  that  might  and  would  have  arisen  from 
them  1 

The  right  of  the  claimants  to  the  cargo  was  a 
perfect  one ;  and  for  that  reason,  they  are  autho- 
rized to  demand  compensation  for  \t»  value ; — but 
this  right  was  in  no  respect  better  ot  more  per- 
fect than  their  right  to  proceed  upon  the  voyage, 
and  to  make  such  profit  of  the  goods  as  the  situa- 
tion of  the  destined  market  would  at  the  time  of 
the  vessel's  arrival^  enabled  them  under  all  cir- 
cumstances to  make. 

When  the  claimants  show  (and  a  majority  of 
the  Board  have  determined  that  they  have  shown 
it)  that  the  cargo  belonged  to  them; — that  the 
voyage  which  the  vessel  (also  the  projgprty  of  one 


Digitii 


^  by  Google 


of  tl|^)<M(l  commanced  was  a  Id^HUl  one;-^ 
that  there  was  no  ground  upon  which  sh^  ecmld 
jui^ifiabiy:  be 'seized  or  detained,  they  prove  a 
clomplete  right^to  prosecute  that  voyage,. without 
mqie«tatioo,  and  to  acquire  atich  advantages  there- 
from'  as  in  the  course  of  trade  migfat  fairtyVbe 
c&lculated  on. 

Acoottling  to  a  written  opinion  filed  hy  one  of 
tbe  Board  on  this  occa<sion,  no  conip^nsatlon  is 
doe  for  the  violation  of  this  latter  right ;  for  it 
states  ^^  that  to  reimlmrse  the  claimants^  the  ori- 
^gindl  coUoC  tbeir  property,  and  all  the  expenses 
'^  they  have  aet^ipdty  incurred,  together  ^ith  inte-  . 
'Vres^  on  the  whole  aoMunt^  would  be  a  jmt  and 
'^iK^tftia^^  compensation/'  But  what  substan- 
tial reason  can  be  assigned,  why  one  of  Iheolaiiitk'- 
Mit-s  rights  shall  be  selected  ap  a  proper  object  of 
compensation,  while  another  of  th^r  rights,  equal- 
ly indisputable,  and  equally  vio^ted,  shall  be  left 
without  any  compensation  at  all  ?  jr^ 

No  compensation  for  an  injury  can  be  just  and 
adequate  which  does  not  repiur  that  injury  ;  but 
he  who  wrongfuUy  depjrives  me  of  a  lawful  profit 
which,  I  ain  employed  in  making,  cannot  be  said 
to  afibrd  reparation,  until  he  has  given  me  an 
equivalent  for  the  advantage  of  which  ha  has 
deprived  me ;  to  which  advantages  my  right  was 
as  unquestionable  as^  the  right  I  had  in  the  things 
from  which  tbey  were  to  arise.  • 

.  Rutherforth  (1  last.  Nat.  Law,  p.  105,  fl.  5)  lays 
down  the  rule  that  ''  m  estimating  the  ddDoagei^ 
?  which  any  one  has  sustained^  wfaaire  sttch  things 
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<'  as  he  has  a  perfect  right  to,  are  unjustly  takeB 
^'from  him,  or  witbholdeQ»  or  intercepted ,  we 
^^  are  to  consider,  not  only  the  value  of  the  thing 
''itself,  but  the  value  likewise  <^  tljt^  frudis  or 
*^proJUB  that  might  ha/ce  arisen  from  it.  He  who  ^ 
'^  is  the  owner  of  the  thing,  is  likewise  the  owner 
"of  such  fruits  or  profits.  So  that  it  is  as  pro- . 
''  perly  a  damage  to  be  deprived  of  them  as  it  is 
«'  to  be  deprived  of  the  thing  itself"  "  But  it  is' 
''  to  be  considered  whether  he  could  have  received 
^'  these  profits  without  any  labour  or  expense ;  be- 
''cause  if  he  could  not,  then  in  settling  the  dama- 
,  '^  ges  for^ich  reparation  is  to^be  made,  the  pro- 
"  fits  are  not  to  be  rated  at  their  full  worth ;  but 
'^  an  allowance  is  to  be  made  for  the  labimr  orex- 
^  pense  of  collecting  or  receiving  them ;  and  when 
*' the  labour  or  expense  is  deducted  from  their 
**  full  worth,  the  remainder  is  all  that  he  has  lost, 
^'  andy  consequently,  is  all  that  he  has  any  title  to 
f  demand." 

"  In  rating  the  damages  which  a  man  has  sus-- 
''  tained,  we  are  to  estimate  something  more  than 
'^  the  present  advantage  which  he  has  lost :  for  the 
'^  hope  or  expectation  of  future  advantageis  worth 
'^something:  and  if  such  hope  or  expectation  is 
"  cut  ofl'  by  the  injury,  the  value  of  it  is  to  be  al- 
"  lowed  him.  We  must,  however,  in  estimating 
^'  this  hope,  be  careful  not  to. estimate  it  as  if  the 
'<»ad vantage  were  in  actual  possession.  Proper 
'^  deductions  are  to  be  made  for  the  accidents 
^<  which  might  have,  happened  to  disappoint  his 
'^  exp^^tatioiis*    And  in  proporttoa  as  these  acpi- 
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'Meilte  ire  greater  or  more  ift  jiumbdVc^  mcnr^ 
<*  likely  to  happen^  a  greater  abateineQt  is  to  be 
j^'  made  ui  consideration  of  tfaem^  &^.''  Id*  p.  416. 
»  ^  Not  only  the  damages  which  a^^an  dustaicis 
f^from  an  unlawful  act  are  chargeable  to  them 
^  who  da  the  aet,  but  those  damages  are  lilite- 
^*  wise  to  be  made  amends  for,. which  are  the  con- 
'*  sequence  of , such  act,"  Id*  p.  409-  »•  8. 

The  foregoing^  quotations  are  supported  by 
Grotiusy  (lib.  2,  c.  17,  s.  4—5.)  and-also  by  Puf- 
fendorf.  It  is  to  be  admitted,  that  in  the  ease 
before  the  Board,  the  claimants^  prospect  of  pror 
fits  (providi^  insurance  had  not  been  made  upon  ^ 
both  profits  9nd  cargo,)  was  not  entirely  certain ; 
for  the  cargo  might  have  been  damaged  pr  lost^ 
and,  of  course,  in  the  language  of  Rnth;»fprtfa, 
we  should  be  careful  'Vnot  to  estimiite  thode  pro- 
**  fits  as  if  they  were  in  actual  poiseasion.''  But 
it  is  also  evident  that  the  profit^  were  jost  as  se- 
cure as  the  cargo  iUelfj  and  were  subject  to  no 
other  risk  than  the  cargo  was  exposed  to. 
With  a  view  to  pricesi  there  was  no  risk  at  all, 
sinee  we  resort  to  the  prices  nrhieh  are  proved  to 
liave  been  those  at  which  the  cargo  might  h^ve 
been  soldif  it  had  arrived.  In  that  respect  we 
]iaveyW<«  by  wliiph  to^regirfale  our  estimate/  i^id 
not  possibiiilief^.  If  then  the  danger  of  loss  of, 
w  injttry  to,  the  cargo,  waa  the  only  circumatance 
which  rendered  the  daimanta'  profits  precarioiis, 
it  in  extremely  easy  to  make  an  allowance  for  that 
hagardy  in  the  j^ftine  manner  aa  in  asci^tainiiig'tbe 
vidiie  of  tim  eatgo  i|self. ,  We.haire  only  to  miftjie 
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a  proper  dednet^n  for  the  sea  riBli--*a|D4  for 
'  thiA,  the  rate  of  insurance  upon  such  a  voyage  am 
the  vessel  was  engaged  in,  will  furiuah  us  with 
the  best  possible  rule.  The  rate  of  msurance  iB 
the  value  of  the  hazard,  and  it  is  that  critencia 
upon  which  we  may  safely  rely,  since  it  is  that 
value  which  is  uniformly  paid  and  received  for 
^  the  sea  risk  by  those,  who  are  able,  from  their 
pnrsuits,  and  induced  by  their  interests^  to  calcu- 
late it  accurately. 

iSome  objections  were  started  at  theBoardt 
against  the  ascertainment  of  the  probable  pnjfit^ 
by  reference  to  the  prices  current  at  the  port  of 
destination. 

It  was  said  to  be  better  to  give  16  per  centum  OQ 
the  invoice  price ;   and  this  was  alleged  to  be, 
and  is,  the  rule  in  the  Court  of  Admiralty,  in  pro* . 
vision  cases^  Hinder  the  Orders  of  April,  17d5.  But 
it  is  obvious  that  this  rule  is  an  arbitrary  one,  sug- 
gested indeed  by  a  good  principle,  but  not  acting 
upon  it.     It  supposes  (what  is  true)  that  a  claim<- 
ant  is  entitled  to  compensation  for  bis  profUs  aa 
well  as  for  his  capital.     And  so  far  it  adds  weight 
to  the  foregoing  remarks ;  but  it  cannot  pretend 
ta  ascertain  what  those  profits  would  be. 
.   Ten  per  centum  may  be. either  more  or  less  tfaui 
a  just  compensation.    It  may  be  a  goodaveri^ 
rule  among  various  claimanta }  (though  if  it  is  so^ 
it  can  only  be  by  aoeident ;)  but  surely  it  is  no 
Qonsolation  to  a  claimant  who  gets  U99  than  is 
due  to  him,  that  another  with  wheat)  he  has  no 
eonnectioAi  has  got  more.    Our  provjiQce  it  to 
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ftifider  justice  to  each  individual  compMnant.  ft 
is  not  suffieient  that  our  awards  shall  cover  the  ag<^ 
gregate  losses  of  all  the  difTerent  parties  injured, 
unless  we  distribute  compensation  in  equitable 
proportions* 

It  is  supposed  that  there  can  be  no  certoiitity  in 
estimating  profits,  with  a  view  to  the  prtees  curr 
rent  at  the  port  of  destination.  I  am  seti^ied  of 
the  contrary.  To  ascertain  the  current  pHees  of 
the  jcomroodities  composing  the  cargo,  at  the  des- 
tined market,  at  any  given  time,  is  neither  impos'- 
itble  nor  difficult.  What  those  commodities' 
were,  together  with  their  quality,  may  be  shown 
by  the  ship's  papers  and  other  testimony.  The. 
deduction  for  risk  is  known  at  once  by  tbd^  rate 
o(  insurance,  and  the  expenses  of  freight,  land-^ 
ikgy  storing,  &c.,  and  the  amount  of  duties  iio 
person  can  be  at  a  toes  for.^ 

The  principal  reason  assigned  for  this  uncer- 
tainty, is  the  difficnlty  of  fixing  the  precise  in^ 
flnence  which  the  arrival,  not  only  of  the  vessd 
in  question^  but  of  other  American  vessels  de- 
fined by  British  cruisers,  contrary  to  the  law  of 
nations,  would  have  had  upon  the  market  if  they 
bad  been  allowed  to  proceed  upon  their  voyage. 
My  answer  to  this  is,  that  any  influence  which  can 
be  attfibuted  to  the  arrival  of  the  particular  ve»- 


*«These  observations  are  cofifirnied  bj  th«  eipericiKe  we  h^^t 
liad,  of  the  operation  of  the  rule  in  the  seversil  cases  to  which  li 
has  been  appFied,  since  it  was  first  adopted  by  the  Board.  Its 
<»xectttioa  1ms  qipeared  to  be  tmy,  aad  its  i^ult  certain. 
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mtl  in  qil€8lu>D,  ought  to  be  atteiided  (o^  aiid  that 
this  is  capable  of  a  reasonably  accurate  calcula- 
lion;  but  that  the  possible  effect  of  the  arrival 
of  other  captured  vessels  upon  die  markiei,  i« 
maniiestly  improper  for  our  considleration. 

The  claimants  had  a  right  to  make,  and  would 
jbavetnadoi  such  profits  of  tlieir  voyage  as  the 
actual  (not  the  possible)  state  of  the  intended 
market  would  afibrd.  The  circumstances  by 
;ivhich  that  state  was  produced,  (whether  the 
wreck  of  other  vessels,  bound  to  the  same  port» 
or  their  illegal  detention  by  British  cniizersy) 
could  neither  make  a  change  in  their  right,  nor 
extenuate  the  violation  of  it 

I  cannot,  for  my  part,  perceive  any  thing  mon* 
strous  in  this  opinion  ;  but  1  can  see  much  room 
for  objection  to  the  opposite  doctrine,  that«  al*^ 
though  profit  is  the  lawful  object  of  a  merchant; 
although  he  hds  a  right  to  make  such  profit,  as  the 
real.nQithe  hypothetical  situation^of  the  projected 
market,  boldis  out  to  him  ;  yet,  that  a  belligerent 
unjustly  interfering  with  that  right,  and  wresting 
from  him  the  effi^ct  of  it,  is  not  bound  to  grant  him 
retribution  commensurate  with  the  actual  da- 
mage ;  because,  if  it  were  not  for  the  unlawful  con- 
duct of  that  belligerent  towards  various  othef 
neutral  merchants,  the  actual  damage  might  hace 
been  less. 

If  the  prices  of  merchandise  at  the  portof  dea^ 
tination  had  been  inflamed  by  the  act  of  Gfodp 
(the  wreck  of  many  vessels  bound  to  that  pbrt,)  it 
is  not  supposed  that  we  ought  to  consider^  m  the 
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^isr^fiii^td  of  tkB  nentrars  probi|b)e^  prditSi  ^  ifl^ 
fluence  which  the  arrival  of  the  vesaek  so  wreck-, 
ed  might  have  had  upon  those  prices^  In  such  jbi 
ca^  it  is  agreed  that  a  neutral  is  16  be  compeo^ 
sated,  (if  be  is  to  be  allowed  any  profits  at  all|) 
with  a  view  to  the  real  state  of  the  market,  or,  at 
least,  that  nothing  is  to  be  deducted  for  aqy 
change  which  that  state  might  have  tmdergone, 
if  these  vessels  had,  instead  of  being  wrecked^ 
brought  their  cargoes  (o  their  intendeds  port&« 
And  yet  one  would  think  that  the  belligereiit 
^ottld  be  more  at  liberty  to  set  up  tix^actof  €bd^ 
to  which  he  was  no  party,  in  extennation  of  the 
retribution  required  of  him^  than  acts  of  injustice 
theretofore  committed  by  that  very  belligerent,  or 
its  commissioned  cruisers,  towards  the  fellow  citv 
sens  of  the  claimants. 

It  does  not  appear  to  be  a  very  satisfactory  a?- 
gument,  to  say  that  the  rule  adopted  by  the  Board 
IS  uncertain,  although  it  acts  upon  things  04  th0y 
are,  because  a  state  of  things  not  existing  might 
bave  produced  ain  incalculable  variation ;  and  the 
argument  is  amre  especially  unsatis&ctory  when 
it  is  considered  that  this  alleged  uncertainty, 
which  a  belligerent  is  made  to  urge  as  the  meaniB 
of  evading  reparation  for  a  wrojiig  to  the  actmil 
extent  of  the  loss  reiSiulting  from  it,  has  beei^  coni' 
fessedly  produced  by  the  illegitl  conduct  of  that 
belligerent,  or  those  acttng  under  its  authority. 
When  it  is  recommended  to  vm  to  desert  the  sure 
g^uiids  of  fcuiBr  to  etnplby  ourselves  in  an  im- 
jp^actieable    ealoulatioa  .^poh    possibilities,  we 
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klioiiM  liave  9dinb  stronger  iadftc^eiiient  t^  do  so 
than  merely  to  protect  a  belligerent  from  the  ob* 
tioas  consequences  of  its  own  injustice,  or  that  of 
it*  commissioned  subjects.  When  we  are  asked 
-  to  reject  the  fair  rule  of  measuring  the  compen* . 
nation  for  an  injury,  by  ascertaining  the  com* 
{ilatnant^s  right,  and  the  damage  really  sustained 
i^y  the  infringement  of  it,  we  ought  to  hare  a  bet- 
ter reason  for  compliance,  thun  that  the  damage 
might  hare  been  less  if  the  same  wrong-doers  had 
not  previously  committed  similar  injuries. 
'  If  we  are  to  abandon  the  criterion  which  the 
actual  prices  current  offer  to  us,  I  do  not  know  a 
substitute  so  inadmissible  as  that  suggested.  It 
tests  upon  the  most  exceptionable  of  all  principles, 
that  he  who  does  wrong  shall  be  at  liberty  to 
plead  his  own  illegal  conduct  on  other  occasions 
as  a  partial  excuse. 

It  is  said,  indeed,  that  the  British  government 
will  be  injured  in  the  aggregate  of  compensation 
awarded,  if  the  possible  influence  of  the  total  of 
illegal  captures  on  the  market  is  excluded  from 
consideration.    .        . 

Doubtless,  if  it  be  true  that  these  captures  raised 
the  price  in  the  different  mai^ets,  (which  I  am  m^ 
convinced  of,)  and  if  each  claimant  is  compensa*- 
led  witb  a  view  to  that  price,  the  aggregate  amount 
of  all  the  compensations  will  be  more  than  the 
daimants  collectively  would  have  received  aa  pro^ 
fits,  if  every  vessel  so  captured  had  arrived  at  her 
place  of  destination.  But  we  are  not  rendermg 
justice  in  the  aggregate,  nor  isf  it  ppasible  to  do  so^ 
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without  producing  particukr  injustice.  Complaiii- 
ants  do  not  come  before  us  as  a  body,  with  one  1* 
case  and  upon  one  bottom,  but  as  unconnected, 
individuals  setting  up  distinct  rights,  and  com- 
plaining of  distinct  losses.  Each  complainant's 
case  is  entitled  to  be  determined  according  to  the 
injury  which  that  complainant  has  received  ;  and 
it  can  be  na  reason  for  not  indemnifying  lum  to 
the  extent  of  it,  that  his  loss  would  not  have* been 
so  great,  if  none  others  could  complain  of  the 
like  violence  to  their  neutral  rights.^ 

If  a  thousand  illegal  captures  had  preceded 
that  of  the  Betsey,  and  raised  the  price  of  the  ar- 
ticles with  which  she  was  freighted,  the  only  con- 
sequence would  be,  that  the  claimants  had  an  un- 
doubted right  to  avail  themselves  of  that  raised 
price ;  and  Great  Britain  having  no  possible  right 
to  prevent  them,  but  choosing  (or  at  least  her 
cruizers  choosing)  to  interfere  with  their  title, 
must  make  reparation  equal  to  the  damage,  such 
as  it  was,  not  such  as  it  might  have  heeUy  under 
circumstances  not  existing. 

It  is  immaterial  whether  the  prospect  of  profit 
was  bettered  by  the  same  persons  that  wrongful- 
ly prevented  it  from  being  realized,  or  by  other 
persons,  or  by  mere  accident.  It  is  enough  that 
the  profit  might  lawfully  be  made,  that  the  claim- 
tots  were  lawfully  employed  in  making  it,  and 
that  the  British  government  (or  its  commissioned 
captor)  unlawfully  interposed  so  as  to  defeat  their 
eftbrts.  The  right  existed  with  a  view  to  the  pro- 
fits actually  attaifMble^  without  referenqe  to  the 
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circumstance,  Ih^  made  it  attainable ;  and  the 
right  being  ascrertarned,  the  compensation  is  in- 
adequate unless  it  is  co -extensive  With  it. 
"  We  need  not  be  apprehensive  that  any  injury 
will  be  done  to  Great  Britain  by  this  mode ;  for 
il  will  not  pay  to  any  complainant  more  than  a 
compensation  for  t^e  actual  lo*$  and  damage 
sustained  by  hini^  as  expressly  stipulated  by  the 
treaty.  "  ^ 

.  It  is  observed  in  the  written  opinion  already 
quoted, 'Uhat  the  claimants  appear  to  have  for- 
'^  got  that  if  neutrals  are  to  enjoy  the  benefits 
"  arising  from  a  state  of  war,  they  must  be  content 
^^  to  bear  part  of  its  inconveniences ;  or,  on  the 
**  other  haifid^  if  they  claim  to  be  exonerated  from 
^^  all  the  risks  and  inconveniences  of  war,  they 
'*  must  agree  to  forego  its  advantages.  They 
'^  are  not  to  say,  give  to  my  commerce  the  securr- 
^  ty  of  a  state  of  peacie ;  but,  give  me  the  profits  of 
^^  a  state  of  war.  The  ri^  and  the  profit  are  the 
^  counterpoise  to  each  other*"  / 

This  may  be  admitted,  if  I  understand  what  it 
means.  Every  neutral  trader  does  and  must  stand 
tfae'm^  which  the  Iwm  of  natiof^a  annexes  to  the 
state  of  war.  A  neutral  who  trades  in  contraband 
hazards  confi{H^ation»  A  neutral  who  trades  to  a' 
besieged  or  blockaded  port  with  notice,  runs  the 
same  hazard.  A  neutral  who  carries  enemieif 
goods,  runs  the  hazard  of  search,  seizure,  deten* 
tion,  &c. 

The  inconveniences  to  which  the  status  belli 
subjects  neutral  commerce,  are>  that  it  cannot  be 
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o^rried  oa  'so  freely  as  in  time  of  peace  ;^-^hat  a 
neutral  natioa  cantiot  trade  with  eitli^r  of  the  bel* 
ligerents  in  certain  articles ;— or  at  all  to  soch 
porta  of  either  as  are  in  a  state  of  siege  or  blcK-k- 
ade  ;-*-that  it  cannot  carry  the  goods  of  either 
without  being. subject  to  search  and  detention  ;-— 
and,  in  short,  that,  in  the  prosecution  of  its  trade, 
it  must  observe  )an  impartial  neutrality. 

Th^se  are  the  risks  and  inconveniences  to 
vUcb  a  neutral  mtist  submit,  because  the  law  of 
.nations  imposes  them  on  him. 

If  any  other  risks  or  fnconvenieaces  (such  as 
therisk  or  inconvenience  of  illegal  seizure  or  con- 
^scation)  are  intended  by  the  di>ove  cited  observa- 
tions, it  need  only  b^  said  that  they  are  not  suqh 
as  the  law  of  nations  authorizes,  however  they 
may  be  arbitrarily  imposed  by  one'  or  all  of  the 
powers  at  war. 

Let  us  now  compare  the  above  cited  obser- 
vation with  the  consequences  deduced  from  it. 
^^  To  reimburse  the  claimants  f^i?  original  cost  of 
'*  their  property j  and  all  the  expenses  they  have 
**•  actually  incurredf  together  with  interest  on  the 
*^wh4fle  amount,  would  be  a  just  a^d  adequate 
"  compensation.^'^  "  To  add  to  the  original  cost 
j^lof  the  property  a  reasonable  mercantile  profit^ 
^*  such  as  is  uswMy  made  in  time  of  peace,  would 
V  amount  to  a  very  liberal  compensatien.^^ 

According  to  this  opinion,  then,  taken  altogeth- 
er,' the  tieutral  shall  incur  all  the  risks  and  iacon- 
va|[ienAes  of  the  status  heUi,  and  yet  shall  have 
eitber  no  profits  ataU,  or  only  the  peace  prqfitii 
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The  Jaw  of  oatioos  imposes  restridtions  npou 
neutrnl  comipercc^  during  war  which  the  bellige- 
renrs  may  and  do  enforce. 

If  the  neutral  atteippts  to  carry  on  a  tf  ade  wbieh 
the  state  of  war  renders  unlawful  4;o  him,  his  pro- 
perty, says  the  law  of  nations,  shall  be  confis- 
cated. Here  (as  in  many  other  respects)  the 
inconveniences  of  the  state  of  war  operate  up- 
on htm.  But  again,  says^  the  above  ojynion,  if 
iie  is  carrying  on  a  lawful^  trade,  and  his  property 
is  seized  and  confiscated  by  one  of  the  powers  at 
war  upon  some  illegal  pretext,  he  is  to  receive  as 
a  compensatioo,  either  no  more  than. the  invoice 
price  of  his  goods,  or  that  price  and  the  peao0 
profit. 

Where  then  are  the  war  profits,  to  be  set  against 
the  war  inconveniences  ?  You  enforce  against  the 
neutral  the  inconveniences  and  risks  to  which  he 
is  liable;  and  yet  you  do  not  permit  him,  in  cases 
where  his  conduct  is  onexceptionable,  to  mi^ce  or 
enjoy  the  profits  which  it  is  admitted  are  and 
ought  tO' be  their  counterpoise. 

If  in  one  instance  a  lawful  neutral  trade  can  b% 
interrupted  ijy  a  belligerent,  on  the  tenns  of  pay- 
ing to  Xhe  party  aggrieved  only  the  first  cost  of  his 
merchandise,  or  that  and  the  peac^e  profit,  it  is  evi- 
dent that  this  can  be  done  in  every  instance.  Who 
does  not  see  that,  if  this  doctrine  be  true,  a  stale 
of  war  burdens  neutral  commerce  with  the  re- 
straints and  disadvantages  lawfully  incidQitt  to4hat 
state  'y'-^-and  yet  that  M  neutral  can,  in  na  circvm- 
atances,  be  entitled  to  the  war  profits,  or,  indeed, 
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may  profits  at  all  as  a  counferpoise  to  tfaem,  if 
either  of  the  belligerents  has  the  power  and  in* 
elinatton  to^seize  npon  his  property?' . 

What  becomes  of  thp  admission  that  the  war 
profits  are  the  neutral's  compensatioir  for  the  itr 
convenience  to  which  the  law  of  nations  subjects 

.  the  commerce  of  his  nation,  if  it  is  maintained 
that  the  war  profits  are  rightfully  at  the  mercy 
of  8Uch  of  the  belligerents  as  shall  be  strong 
enough  lo  defeat  them  1 

If  I  were  to  make  the  claimants  speak  upon 
this  occasion,  I  would  make  them  say,  **  the  trade 
of  our  nation  is  by  the  law  of  nations  subject  to 
certain  restrictions  resulting  from  the  state  of  war 
in  Europe ;  in  consideration  of  which,  such  of 
our  citizens  as  do  not  violate  these  restrictions  arid 
conform  themselves  to  their  neutral  duties,  are  en-  * 
titled  to  the  war  profits.  We  hav?  not  violated 
these  restrictions ;  we  have  conformed  ourselves 
.to  these  duties ;  and  were,  of  course,  entitled  to 
make  the  war  profits.  You  have  prevented  us 
from  obtaining  them,  by  an  illegal  seizure  and 
confiscation  of  our  vessel  and  cargo  ;  and  wo 
BOW  claim  retribution  equal  to  the  injiiry.*'  What 
could  be  replied  to  this? 

We  are  told  that  the  invoice  price  is  the  mea- 
sure of  compensation  usually  adopted  by'  all  bel- 
Kg^rent   nations,  and  accepted   by  all    neutral 
nations. 
Tijii'derstand  that  this  is  not,  even  at  present,  the 

"-^case  in  this  country.     Where  the  property  has 
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been  sold,  the  nett  proceeds  ai»  givea  in  ordinaiy 
ceuaes,  and  in  the  provision  oases  the  n^voiee  price 
and  10  per  centum  profit  vf  HA  given.  Mr.  Gore  has 
referred  to  an  adjudged  case,  to  prove  that  in  Eng- 
land the  very  rale  adopted  by  the  Board  ha« 
beep  heretofore  in  practice.  But  it  Is  not,  likely 
that  there  is  to  be  found  any  one  rule  i^hioh  has 
been  t*eceived  and  adhered  to  in  the  Courts  of 
/Admiralty  of  all  countries,  or  even  of  many 
countries. « 

It  is  also  said  *^  That  the  trade  in  which  the  ves- 
'*  sel  was  engaged  was  barely  not  unlawful  :*'  and 
this,  is  suggested  as  proper  to  influence  the  quaii^ 
turn  of  compensation.  But  if  the  trade  was  not 
unlawful*  it  was  surely  as  lawful  as  aay  trade  cam 
be.  I  know  of  no  mode  by  which  the  aJMsolute 
legality  of  a  trade  can  be  proved,  in  reference  to 
the  law  of  nations,  but  by  showing  that  this  law 
4oes  not  prohibit  it.  Such,  it  is  admitted,  was  t&e 
trade  in  which  the  Betsey  was  employed^  and  I 
cannot  conceive  bow  any  trade  can  be  said  to  be 
'lawful  in  any  other  sense.  If  the  trade  was  law- 
ful at  all  it  was  completely  do ;  and,  of  comrse, 
was  entitled  to  security  as  far  as  any  trade  could 
be  so  entitled.  There  is  no  medium  between  le- 
gality and  illegaKty.  It  is  true,  there  are  certain 
illegal  act£i  more  injurious  and  more  wicked  than 
others,  and,  consequently,  requiring  and  justiify- 
ing  heavier  punishment ; — but  it  is  incomprehfin* 
stMe  how  an  actconfessedly  legal,  can  ever  ^  the 
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object  of  punishment  upon  a  loose  idea  that  it  was 
banrely  not  unlawful  * 

It  ifl  said  further  that  the  treaty  intended  lo.8ub- 
stitute  a  new  mode,  not  a  new  measure  of  torn- 
pensation.  Upon  the  question  .of  jurisdiction^  I 
have  understood  it  to  be  urged  that  a  new  measure 
of  compensation  was  almost  the  only  object  of  the 
treaty.  We  have  been  supposed  to  have  the  pow- 
er of  relieving^  in  cases  wliere  the  Lords  have 
given  only  the  nett  proceeds,  in  eonsecpience  of 
the  rule  to  that  effect  in  the  Prize  Act,  and  in  cases 
of  seizure  under  the  Orders  of  Council  whet^  the 
Lords  are  bound  to  refuse  costs  and  damages 
against  the  captor.  But  it  is  in  vain  that  we  have 
power  to  entertain  these  cases,  if  we  .are  not  to 
introduce  any  n^K?  measure  of  compensation,  how- 
ever justice  may  require  it.  If  we  are  to  adopt 
the  measure  of  redress  applied  by  the  Lords,  our 
jurisdiction  in  such  cases  is  a  ridiculous  nonen- 
tity. But  be  this  as  it  may,  the  words  *'  adequate 
compensation,"  and  "full  and  complete  eompen-^ 
«ation,*^  to  be  found  in  the  7th  article  of  the  trea- 
tjj  do  not  warrant  th§  above  interpretation  of  it. 


I  hate  thus  stated^  the  principal  reasons  whieJb* 
liave  governed  my  judgment  m  the  «ase  of  the 
Betsey.     I  have  not  been  able  to  avoid  thie  dis-  « 
QUssioB  of  such  objections  as  have  been  insisted 

*-4 ^ —^ ^ -^— 

*  Vid*  l8t  Burfemaqui,  ll6. 
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on  a£[ain8t  the  opinions  I  have  delivered  on  the 
several  points  that  have  occurred  in  the  progress 
of  tl^s  case«  . 

For  such  of  the  commissioners  as  differ  from 
me  1  feel  the  best  founded  respect ;  but  I  could 
not  explicitly  detail  the  grounds  of  my  decisians 
on  this  occasion,  without  noticing  topics  that  were 
believed  to  militate  against  them,  and  with  that 
impression  have  been  put  upon  our  files. 

LoN0oi4,  Ut  Jidy,  1797- 

WM.  PINKNEY. 


THE  NEPTUNE. 

A  PROVISION  CASE. 

Mr.  Pinkney. — This  case  has  gone  to  themer- 
chnnts  upon  the  opinion  of  a  bare  majority,  con- 
sisting of  the  two  American  Commissioners  and 
the  fifth  Commissioner  ; — and  of  course,  1  think 
myself,  as  one  of  that  majority,  strongly  called 
upiHi  to  state  and  file  the  reasons  which  have 
governed  my  judgment. 

In  making  this  statement  I  shall  not  (as  it  has 
been  supposed  I  ought  to  do)  confine  myself  to 
what  is  called  the  question  of  jurisdiction.  The 
motives  which  influence  me  to  record  the  grounds 
^  of  my  decision,  arise  out  of  a  sense  of  the  deli- 
cacy of  my  situation ;  and  these  motives  apply 
as  forcibly  to  a  decision  upon  the  merits,  as  tt)  a 
decij'ion  upon  the  import  of  the  words  of  the 
treaty. 
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In  the  pourse  of  the  fotlowiiig  rdetajjl  it  wilf  ap- 
pear t^^t  1  bave,0onietii;ned  noticed  the  topics  io- 
sistHcl  oa  by  otbersy  a9  inUitating  agaip^t  the  de- 
termipajtion  of  the  Bo^nl ;  ^nd  it  is  proper  for  me; 
toobsf^rve  tb^^t  I  h^veiiot  studied  to  avoid  this. 

My ^ol^   view  is  the  yindicatiori  pf  my   own 
ppinion  ;  but  tfaia. requires  the  discussion  of  ob^. 
Jections  to  it.  .  ^ 

;  If  th^  manner  in  which  (his  is  done  shall  be 
.  temperate  and  decorous,  (and  1  hope  I  am  inca- 
pable of  adopting  any  other  maiini^,)the  thi^g 
ijtself  o^n  neither  be  oi^^iisivQ  nor  reprehensible. 
I  may,  indeed,  misrepresent  what  possibly  I  may 
not  have  understood ;  but  it  will  be  ea^y  for  those 
whqae  ideas  I  have  misconceived^  to^counteract  the 
f»0ect  otf  acoideiit^  misr^^pf^sej^tation^  by  putting 
oil  record  their  real  thoughts*    ;  '^ 

The  general  nature  of  the  case  is  briefly  as 
fi)llows:  .        '  . 

In  April  1796,  (betiwfeen  the  time  pf  the  $jgna- 
tiire  of  thd  ^treaty  apd  the  time  of  e^haagiog;.  t^^ 
ratifications)  hiaBritanaio  Majesty  in  coiMicil  is^ 
sood  an  instruction  to  the  con^manders  of  his 
liibips  of  ^;i^  and  pritateers*  &c»,  by  which  ihcqr 
WisriB  directed  to  i^itop  wd  detain  all  yessel^  loadt^ 
\^hp!ly  or  in  part  with  corn,  flour,  meal,  and  pth^ 
MTtiolea  of  provisiQils  ihpfein  meritioned,  and 
boond  to  aivy  fK>r^|  ia  ']^  &Qm.  and  tp  send 

t^flPf  tj9r  sUQhpprts  as  should  be  mo$t  convenient, 
in  order  that  such  corn,  ^c,  might  be  piuH?hased 
in  J^alf  of  his  Majesty^s  government,. 
'-.'  ^  ''      .  36  "•  •    •  '     ■ 


/s> 


Digitized  by  VcjOOQIC 


[278] 

I  state  the  tenor  of  the  imtructioii,  not  from 
.  any  authentic  copy,  for  that  is  not  to  be  obtain-  . 
ed,  (the  instruction  never  having  been  published, 
as  is  customary,)  but  from  a  collation  of  the  evi- 
dence of  its  purport  with  the  first  additional  in- 
structions of  the  8th  of  June,  1793f     The  sub- 
stance is  sufficiently  established  by  proof,  and  T 
have  merely  borrowed,  from  the  instruction  of 
1793,   the  language  in   which  it  was  probably 
clothed. 

:  In  virtue  of  this^  instruction,  the  Neptune^  be*- 
longing  to  American  citizens,  laden  in  part  witfr 
rice,  and  bound  on  ^voyage  from  Charrestonlo 
Bordeaux,  in  Krtmcc,  was  stopped  by  one  of  bis 
Majesty's  ships  of  war,  and  finally  brought  int6 
the  port  of  London,  where  proceedings  wem  com- 
menced against  her  in  the  High  Court  of  Ad- 
miralty. 

The  Court  of  Admiralty  ordered  the  cargo  to 
be  sold  to  his  Majesty's  government,  and  ihe  pro- 
ceeds* to  be  brought  into  coiirt  for  the  benefit4tf 
those  who  should  be  entitled ;  and  il|k>^  a  claim  b^- 
itkg  made  in  the  usual  ibtto,  in  behalf  of  fh^eowne^v, 
^festhution  of  the  cargo  or  the  valine  w*s  d^re^4 
The  ship  was  restored  with  freight,  dem«rrag«j 
find  expenses.  ' 

The  ascertainment  of  the  valrte  of  the  said  cJAr^ 
go,  and  the  account  fbi^  freight,  deitttirrage,  and 
expenses,  were  referred  to  the  regifi«*ar  and  mer- 
chants. •        '  .  ' 

•  -^J  I      "  ' '  ■  ' — "^ — •         '    ■       >    «    ■ — 

^^Tht  proceeds  never  were  brought  into  court        . 

».  ■  I         • 
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.  Tke  fegHrtrar  aQ4  mereWtt,  in  taceit^nio^, 
the  value  of  the  carg%  allowed  much  jess  thalli; 
the  eUiwaotadeiRaii  jed,  ao4  much  less  than  it 
would  have  pradm^eid  at  BordeauXi  or  even  in 
London.  T|ie  f ule  by  whici)  they  made  this  as- 
eertainiPdjent  waa  4fae  intiokie  pr^icK  o^  a  mercavr 
Me  fif*oJk  pf  10  per  centum,  which  they  alleged 
they  had  not  tfie  power  of  departing  from,  that 
rule  befng  prescribed  tQ  them  by  the  British  go- 
vernmetit  in  all  cases  under  those  orders. 

Mollet  &  Co.,  the  agents  of  the  claimants,  up- 
ea  the  arrival  ^of  the  ship  at  Portsmouth,  applied 

.  on  their  behalf  to  the  Lords  <)f  the  Treasury,  and 
ale.o  to  Claude  Scott,  Esquire,  the  agent  appoint- 
ed by  itbe  British  government  for  the  mapage- 

.menl  of  cargoes  pf  this  ilescription,  pflering  to 
indemnify  the  British  government  against  all 
claims  and-  demands  on  account  of  the  capture, 

<^d  also  to  g^  security  to  ^ell  the  cargo  in.  Eng- 
land, provided  it,  .Was  giyeq  up  to  them  to  be 
sold  on  account  of  the  ownors.  His  offer  was 
refused.  ^  - 

/  The  daitnaats  did  not  except  to  the  reports  of 
die  regMptral*  and^  merchants,  but,  being  told  by 
the  officers  of  the  gpvernment  that  payment  of 
what  was^  so  reported  eould  only  be  obtained  by 
joining  jn  a  prayer  for  their  confirmation,  they 
diji  80, mjicordii^gly*  (protesting  against  their  er- 
irors  ^ndjustice,)  a:nd  received  from  his  Majesty'? 

^ovc^nment  the  amount  of  these  reports. 

.The    memorial   is   for  further  compensation, 
6fvera(i^  above  the  co^lpensation  already  received 
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from  the  BritMh  go?ernment  under  die  ,above 
reports. 

Upon  the  coming  in  of  the  meinoriaty  the  follow- 
ing prcliinrnary  question  was  Btarted  : 

Whether  it  sufficiently  appears  thai  the  claim* 
ants  could  not  obtain/bave^  and  receive,  by  the  w- 
difiOTif  aruTse  of  jvdiciai  ptHKeedings^  adi^uate 
comp^Dsation  for  the  loss  and  damage  they  are 
supposed  to  have  sustained  by  the  seizure  cpm^ 
plained  of  I         ^'  -  • 

Upon  this  questiony  I  have  giv^n  my  opiai6n  in 
the  affirmative,  and  the  fbllowlng  are  my  reasons : 

There  are  only  two  parties  against  whom  com- 
plete judicial  redress  i^  alleged  to  have  been,  prac- 
ticable/vist.  the  captor  and  the  British  govern- 
ment ;  and  if  it  is  clear  that  it  was  not  attainable 
against  either  of  these,  it  follows  that  it  was  not 
attainable  at  all.   > 

1st.  I  am  satisfied  that  it  was  unattainable 
against  the  British  governmeint  in  such  .manner 
as  is  pointed  out  by  tlit)  treaty. 

One  would  think  that  this  position  need  only 
be  stated  to  be  acceded  to.  It  has  been  combiii- 
ed,  however,  and  therefore  requires  to  be.remark- 
ed  upon* 

It  will  not  be  pretended  that  the  sentence  of  Sir 
James  Marriot,  or  of  the  Lords  of  Appeal,. would^ 
as  against  the  British  natiop,  have  carried  along 
with  it  any  further  efficacy  ^than  the  government 
of  the  country  chose  to  give  to  it. 

He  Who  should  seek  the  performance  of  such  a 
sentence,  must  address  himself  tp  the  diserkiian 
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nf  the  g&wrnmMtj  and  not  to  ^  powers  ^f  any^ 
ordivai^  judicature  known  to  the  laws  or  con- 
Citation.  '         .      '. 

It  has  been  admitted  (a»d  ^^ty  properly)  by 
eae  of  the  Board,  in  a  written  opinioli  filed  on  a 
ibrmcr  occasion,  that  the  treaty  extends  to  cases 
^to  which  circumstances  belonged  that  rendered 
Ifcf  powers  of  the  Supreme  Court,  acting  Record- 
ing to  its  ordinary  ruUsy  incompetent  to  afford 
complete  compensation.^^  I  da  not  think  that  this 
admission  is  co-extensive  with  the  actual  scope  of . 
the  treaty ;  but,  as  far  as  it  goes^  no  person  will 
tqpiestion  the  propriety  of  it ;  and  surely  no  case  can 
be  imagined  more  unequivocally  Within  it^^  than 
the  <sase  I  am  now  considering^  In  the  view  in 
#hich  it  i»  now  presented  to  us. .   ;     . 

TheTpowers  of  the  Lords  (as  w^l  as  those  of 
the  High  Court  of  Admiralty)  were»  and  are,  no- 
toriously incompetent  to  afford  anfy  compensation 
ut  aU  against  the  Bfitisb  government  in  the  sense 
-the- treaty  contemplates.    /  ■ 

.  They  may  be  competent  to  pronounce  an  opi- 
nion in  judicial  form,  that  compensation  ought  to. 
be  aflbrded,  but  the  opinion  when  pronounced 
Woutd  be  intrinsically  inefficient  and  powerless. 

It  is  said,  indeed,  that  the  government  would  be 
bound  m  goodfyitk  to  comply  with  any  sentence 
the  Lords  or  the  High  Court  of  Admiralty  might 
pass  upon  the  case;  and  I  am  not  disposed  to 
iioabt  that  it  would  have  done  so.  But  the 
treaty  does  not  call  upon  the  claimants  to  apply 
4o  the  ^r0d«//atM  of  either  of  the  contracting,  par- 
tiesi  except  through  our  instrumentality. 
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.  The  ekitmaiitfi,  when  they;  come  lo  im,  are  re- 
quired to  show  that  they  could  not  obtain^  have^ 
and  receive  adequate  compensation  hy  the  ord^r 
nary  count  of  judicial  proceedings*  On  this  oc- 
casion (unless  the  (^tor  wa^  liable)  they  shafr* 
beyond  aH  controversy,  that  this  was  impractiea-^ 
ble,  by  proving  that  the  only  party  against  whon 
redress  was  demandable,  could  never  be  a^cted 
by  the  ordinary  cotrrse  of  such  proceedings.   > 

They  show  that,  although  judicial  proceediAgay 
as  against  that  party>  might  possibly  have  readi- 
ed a  certain  point,  t.  e.  the  formal  retidition  of  a 
judgment^  they  eoiild.  never,  in  the  nature  of  thingiSy 
reach  that  point  expressly  des^nated  by  Uie  trea- 
ly,  i.  Q.  the  actueU  irceipt  of  complete  compenr 
$ation.  They  show  that,  even  if  the  (jords,  or 
6ir  James  ^arriot^  had  adjudged  in  their  favour 
to  the  utmost  extent  of  theic  present  demand,, ail 
beyond  that  judgment  must  of  necessity  have 
been  a  perfectly  diseretionary  act  on  the  part  of 
the  British  government,  with  which  the  prdfto^ty 
^  <M>urse  of  judicial  proceedings  could  have  bo 
connection,  and  which  they  could  not  in  an^ 
lAkBfpe  have  accompUshed.  It  is  not  to  such  aerify- 
less  judgcnents  that  the  treaty  can  be  suppoa^  lo 
refer  the  claimants. 

Thus,  in  the  case  of  the  insolvency  of  4he  eafH 
tor  and  his  securities,  the  Court  of  Appeals  maty 
"pronoifnce  a  sentence ;  but  as  it  cannot  eoforoe 
that  sentence  by  reason  of  the  insolvency  of  thMe 
iipon  whom  only  it  can  operate,  we  are  all  agreed 
thi(tthe  claimant  is  entitled  to  come  here  for  ««- 
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dress.     The  ^ptias^nt  case  is;  iqiiphely  strairget 
than  that  of  an-  insolvent:  captor,  &c, ;  for  tfae'w- 
the   incompetency  of  judicial  auchomy   restilt&i 
from  a  fact  eoUnteral  to  it,  whereas  her^  it  «  ra*' 
rfical  and  inherent. 

*  The  Lofds  never  had,  and  never  mn  hafver,  even 
the  shadow  of  power  to  execute  a  decree^  against 
tfie^dvernment  of  Gneftt  Britain*  No  prodf,  nb. 
experiment,  <!^n  be  necessary  to  jestablisb  a  truth 
e6pfa)f)able;^  .      - 

^  Will  any  oni3  nkaintain  that  l!h«  obn^peiisation, 
already  paid  on  this  occaaibn,  ^a»  dl>taiaed,  or 
eouldhave  been  obtained  against  the  British  go- 
V^mm^nt,  by  the  ordincn^  c&urie^  of  j^^iiSiciml'ptO' 
4[eedi7ig$  ?  On  the  contrary,  it  is  certain  thae  the 
payment  wae'mer^ly  voHintary/^ild  that,  akboegh 
iKHtisequent  upon.  It  was  hot^  and  cbirfd  not  be, 
t^OGured  by  any  Indicfal  proeeedlngs  whati^oever. 

.  ft  is  iii  proof  that,  notwitiiBtanchRg  the  decree^ 
l^istyment  Was  refused,  unless  the  claimants  would 
jdihin  "a  prayer  for  the  confirmations  of  the  report 
CFf^ffae  registrar  and  merchantBH^ild  it  waa  in 
^tue  of  their  ednstrained^  t^oneerit  to  dbeo^  ti|tekt 
they^  hkve  reeeived  what  hae  beeti  |wiid  tt>  them. 
If  the  rtifto^al'  ^^  pay  hadi  been  peremptory  in- 
l»«ead  c^fcbiidilion$l>  by  wb^t  form  of  judicial 
|)(ityceetliifi^a  ec^tild  the  tKaimantid  have  'compelled 
li^omp^Me  agHw^  the  sovereignty  of^  the  British 
nation  ? 

:In  short,  it'  is  an  iffeomp^ehensible  soledsm 
10  tistk  of  obtaihirrg,  having,  and  receiving  hd&r 
^iijfyaUi-eomp^nsatten/  aj^akist  the  government   4» 
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tliis  country,  by  the  ordioary  course  of  judicial 
pfoceedings.  The  moment  it  should  be  granted 
that  redress  was  only  practicable  against  the  go- 
vernftienty  it  would  follow,  as  a  seif-*eyident  con- 
elusion,  that  it  was  not  judicially  practicable,  at  alt 
to  the  extent  intended  by  those  who  appointed  ua« 

A  decree  for  compensation  is  not  ^sompensa- 
tioA  in  fact, — and  however  the  former  might  haire 
been  obtained  against  the  government  in  the  or* 
dinary  course  of  judicial  proceedings,  it  is  cer* 
tain  thai,  the  latter  (of  which  only  the  treaty 
speaks)  was  not  so  attainable* 

If  this  part  of  the  question  be  plain  upon  the 
letter  of  the  treaty,  it  i^  (if  possible)  yet  plainer 
upon  its  spirit. 

With  what  rational  object  can  it  be  conceived 
that  the  treaty  should  compel  the  neutral  claimanta 
to  apply  to  the  Lords  of  Appeal  for  retribution 
against  the  government  of  the  country,  before  theui" 
comf  Jaints  shall  be  laid  before  us  t  In  ordinary^ 
cases  between  claimant  and  captor^  there  is  the 
best  reason  for  such  an  applioation.  The  national 
responsibility  in  such  cases  would  be  lessened  in 
proportion  to  the  quantum  of  compensation  judv* 
eiaity  received  from  the  individual  wron^-jloert 
and  if  the  compensation  so  procured  from  .the  in^ 
dividual  should  be  equal  to  the  injury,  the  nation^ 
al  responsibility  upon  which  we  are  appointed.td 
act  would  be  at  an  end. 

But  in  a  case  where  the  government,  and  the 
government  only,  is  answerable  to  the  claimanlt 
there  is  no  inducement  to  prescribe  t9  hiqo.im 
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circuity  and  expense  of  exceptions  and  appeals. 
The  national  liability  being  fixed,  no  judicial  pro- 
i^eedings  can  diminish  it.  They  may,  indeed,  en- 
inrge,  and  doubtless  would  uniformly  have  that 
effect,  inasmach  as  the  daimant  could  not  except 
and  appeal  without  incur  ring  considerable  costs^ 
which  either  the  Lords  of  Appeal  or  this  Board 
would  be  bound  to  reimburse  against  the  British 
government 

By  sending  the  claimants,  therefore,  in  a  case  of 
this  kind,  to  the  Lords,  the  treaty  would  have  pre- 
judiced one  of  the  contracting  parties  and  the 
claimants,  without  benefiting  either ;  and  it  is,  of 
course,  fair  tt>  presume  that  it  had^  no  such  in  ten- 
lion.  ,  If  the  words  of  the  treaty  necessarily  pur- 
ported such  an  intention,  we  should  have  then  only 
to  obey,  whatever  our  opinion  might  be  of  its  pro* 
jpriety  ;  but  I  have  already  shown  that  the  wordd 
are  so  far  from  conveying  any  such  meaning,  that 
Vheir  natural  interpretation  leads  to  its  reverse. 

2d.  I  am  also  satisfied  that  Judicial  redress  Was 
iipattainable  against  the  captor. 

As  the  seizure  was  made  under  an  order  of 
council,  the  captor  eould  not  be  made  to  restore 
more  than  the  property  seized  or  its  value.  He 
was  not  liable  for  costs  and  damages,  as  the  Lords 
of  Appeal  have  uniformly  determined,  on  anato- 
l^oas  occasions. 

Immediately  upon  the  ease  getting  into  a  train 
of  judicial  inquiry,  the  High  Court  of  Admiralty 
ordered  the  ca^o  to  be  aold  to  his  Majesty's  go- 
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vernment,  and  the  proceedisi  tp  be  brouglit  into 
court  for  the  benefit  of  those  who  should  appear 
to  be  entitled  to  them.  The  sale  was  made,  (though 
upon  no  specific  terms,)  but  the  proceeds  were 
not,  an4  indeed  cwid  not  be  brought  into  court. 
The  consequence  was,  that  the  pr<^erty>  for  the 
restitution  of  which  the  captor  might  originally 
have  been  answerable,  was,  by  the  aetof  the  court 
in  plain  pftrsudnce  of  the  order  of  councilj 
placed  out  of  his  reach,  and  converted  into  a  mere 
debt  due  from  the  British  government  to  tchomso- 
MfT  $hotUd  appear  to  he  entitled  to  it.  - 

I  take  it  to  follow  undeniably,  that  the  captor 
waa  no  lon^r  Kable  for  the  restitution  of  the 
property  ttselff  since  no  court  cdo  b^  supposecl 
capaUe  of  enforcing  agaiQst  a.  party  that  which  it 
has,  by  its  own,  decree,  disabled  him  from  per- 
forming. 

It  is  only  to  be  inquired  then,  whether  here^ 
mained  answerable  to  the  claimants  Jbr  tie  tmkte 
of  jthe  property  ? 

^bat  valuB  wa«  the  proceeds^  and  in  ordinary 
cases  he  would  doubtless  have  been  answerable 
to  that  extent,  and  to  that  0nhf.  Bat  in  ordina- 
ry cases,  where  a  sale  is  directed,  the  eaurt  doea 
not  prescribe  to  whomr  it  shall  be  made;  and 
such  a  sale  always  creates  somewhere  a  legal  re- 
spon^ihility  for  the  purofaase  n»oney,  of  which  the 
captor  may  avail  himself,  so  as  to  gei  ift  the  {hmf^ 
ceeds  to  meet  the  court's  decree* 

In  the  present  case  the  coort  departed  from  the 
ordinary  mode,  and  directed  thoseale  te  be  made 
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to  liu  Majesties  gevemmenty  (evidently  in  execu- 
tion of  the  order  of  council,)  over  which  neither 
.  the  captor  nor  the  Court  of  Admiralty,  nor  any 
other  eourt/had  or  can  have  the  least  efScient 
controL 

Upon  the  completion  ofthe  «ale,  then,  the  pro- 
perty was  put  beyond  the  power  of  the  captor'^ 
and  of  judicial  process;  and  as  the  proceeds  were 
not  paid  into  court,  they  too  were  equally  beyond 
the  arm  of  justicfe,  exerting'  itself  in  the  ordinary 
course  of  judicial  proceedings.  Nothing  remain- 
ed but  an'engagement  on  the.  part  of  the  govern- . 
ment  to  pay  the  proceeds  to  whomsoever  should 
be  entitled;  but. upon  thut  engagement  no  judi- 
cial pi^ceeding^  were  competent  to  act  Its 
performance  depended,  not  on  the  agency  of  ju- 
dicial authoirity,  but  upon  the  pure  discretion  of 
the  9tate«  '  • 

In  this  state  of  things  it  is  impossible  to  ima- 
gine that  any  decree  oould  be  procured,  or  if  pro- 
cured, executed  against  the  captor,  he  being  de^ 
iprived  of  the  goods  with  a  view  tcr  which  his  lia- 
bility commenced,  and  nothing  being  substitut- 
ed in  their  place  but  the  honorary  promise  of  a 
sovereign  power. 

Accordingly  we  find,  that  ip  fact  the  Court  of ' 
'Admiralty  has^  not  nuade  any  decree  against  Am, 
but  that^  the  decree  actually  made  by  it  is  wholly 
agafQst  the  goyernnient;  So  far  has  it  been  from 
.  attempting  to  impose  any  burden  upoii  the  mp- 
totf  in  fwonr  of  the  clotiliants,  that  it  orders  the 
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captor's  as  well  as  the  claimants'  costs  to  be  paid 
by  the  state.  It  could  dt)cree  in  no  other  form^ 
without  violating  its  own  established  rules,  and 
subverting  every  principle  of  law  and  equity.  If 
it  had  decreed  the  captor  to  pay  costs,  dacaages, 
and  expenses,  it  would  have  intrenched  upon  the 
settled  rule,  that  the  Orders  of  Council  justified 
him ;  and  if  it  had  decreed  him  to  restore  the 
cargo,  or  to  pay  the  value,  or  the  proceeds,  (such 
proceeds  not  being  brought  into  courts)  it  would 
have  made  him, rei^ponsible  for  unavoidable  obe- 
dience to  its  own  orders,  (founded  upo^n  the  Or- 
der of  Council)  by  which  he  was  compelled  to 
part  from  the  cargo,  without  receiving  or  having 
the  Bteans  of  enforcing  payment  of  the  v^Iue  or 
tlie  pFoceeds. 

In  no  stage  of  the  cause  was  it  possible  for  the 
captor  or  the  court  to  get  possession  of  the  pn>- 
ceeds  by  the  instrumentality  of  any  judiciary  in- 
terference ;  and  if,  under  these  circumstances,  a 
decree  should  |)ass  against  him  to  the  extent  of 
these  proceeds^  it  is  manifest  that  it  would  have^. 
been  founded  in  gross  iniquity,  since  it  would 
have  been  an  attempt  to.  ^coerce,  or  rather  to  in- 
fluence the  sovereignty  of  the  nation,  (the  only 
party  really  boiin^  to  compensate  the  claim- 
ant,) by  penalties  upon  an  individual  adnytted  by 
the  tribunal  indicting  them. to  be  ontirely  iuK 
nocent. 

I  will  not  presume,  nor  can  I  betieve,^that  any. 
Court  of  Judicature  would  proceed  to  an  end, 
.litnvever  just,,  by  means  so  flagrantly  oppressive. 

Digitized  by  CiOOglC 


It  is  no  answer  at  alt  to  sav  that  tbe  }u»iour  of 
the  British  goverament  would  not  haVe  permuted  .' 
»rt  to  abanrion  the  captor  to  the  operation  0f  the 
Admiraky  sentence,  with<>ut  furniahing  hun  with 
the  «mcans  of  complying  wi;th  it>     I  do  not  qiias-  . 
tion  the  natioDal  honour,  for  no  pne  belie V08  toore  ' 
highly  of  it  than  I  do.     But  I  hiay,  taotwithstatid- 
ing,  be  peroftitted  to  suggest  that  a  depen4eihc^ 
upon  it  might  biive  failed,  and  that  whfrtber  it 
should  fail  or  not^  the  result  mu»t  have  spi^ung 
from  the  mere  pleasure  of  the  goverifiment,  and 
not  from-  the^  operative  power  of  the  law.:  • 

Even  if  the  Court  of  Admiralty  ,or  the  Lords 
'had  (as  I  am  thoroughly  persuaded  riiey  would 
not)  pronounced  againel  the  eaptor  an  absolute 
sentence  to  pay  thq  proceeds,  in.a  hope,  or  up^  a 
reliance  that  it  woiild  be  discharged  by  the  gO^ 
v^pment  before  prooess  was  taken  out  ^poi!i  it, 
y^tjf  such  hope  OF  reliance  should  be  d)«apppint€<$> 
they  could  not  have  exlecuted  the  sentence  against 
him,  without  bringing  upon  the  adminifttr^tion  of 
Admiralty  justice  imputations,  which  I  am  confi- 
dent it  will  never  deserve. 

So  that,  in  any  view  in  which  this  subject  can 
be  consideted,  the » < Jourt  of  Admiralty  oi^  the 
Lords  could  only  proceed  upon  the  goed  faith 
of  the  British  government^  and  the  whole  ques- 
tion, ^t  least,  revolves  itself  into  this: — " Is  it 
a:su)8icient  .r^asofli>  under  the  7th  article  of  the 
treaty,  for  dismissing  the  claimants'- o^se,  thdt 
tbey  did  not  fier«!ev0re  in  a  dilatory,  expeneo^ve, 
.and  ruinous  |M^o)(>^w^wbiefa,  al(l^^  obvimiify  ^ 
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incompetent  to  itmye,  by  its  own  effUxicy^  at  the 
point  relied  upon  by  the  treaty,  and  affording  no 
certain  prospect  that  it  could  even  aid  tbem  in 
reaching  ibat  point  at  «ill,  might  possibly  have 
indaeBd  the  British  government  voluntarily  to  do 
them  justice  ?'-  To  this  question  there  can  be 
bnt  one  answer. 

Sefore  1  dismiss  this  part  of  the  subject,  (upon 
which,  perhaps,  I  fa%ve  already  dwelled  too  long,) 
I  will. subjoin  some  further  observations  to  prove 
•that  the  oaptor  was  not,  en  this  occasion,  in 
any  degree  liable  to  the  claimants*  remedy. 

The   Ord.ers  of  Council,  in  virtue  of  which 
American  vessels  bound  from  the  French  West 
Indies  to  the  United  Statos,  with  the  produce  of 
.those.islanda,  were  captiired  and  taken  in  for  ad- 
judioation,  have  (nkhough  revoked)  been  held  to 
deprive  the  Lords  of  the  power  of  adjudging 
gainst  the^aptor  the  costs  and  damages  accruiiig 
rfrom  the  seii&ure.  It  is  agreed  on  i^ll  hands,  bow- 
ae¥er,  that  ^ere  .have  been  cases  of  capture  under 
iftiese  orders,  in  which  the  neutral  claimants  were 
entitled  to  have  costs  and  damages,  rf  notiigainst 
the  captors,  at  least  against  the  government  of 
this  country.     We  have  been  told  that  to  afford 
compensation  for  these  costs  and  damages  was 
one  of  the  principal  objeots>  and,  indeed,  almost 
the  only  ^ect  of  the  7th  article  of  the  treaty^ 
and  on  one  occasion  we  have  unanimously  graa^ 
^  compensation  for  them. 
..  But  if  it  he  true  that  in  the  ewe  of  the  Nep* 
twjie^  xM  *Lords  of  A|>pml^Mirfid  have  proceeded 
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ag(iinst  the   British   G^^eftiiQ^nt,'^   through   the   -^^     *'^ 
$ide9  of  the  captor  (as  has*  been  dQDi^iided)  for  ^ 
the  proceeds  of  her  Qargo,  I*  ennnot  discover  why    / 
they  could  not  also  h%^e  prooeedetl  a|^0st  the  % 
government  in  the  sam^  iray,  for  the  costs  and  %^' 
damages  above  mentioned,  but  for  which  itfeems    ^ 
we  only  have  aath0rit)^  tq  grant  redress. 

The  vanie  setise;  of  honour  Would  ^  it  is  tt)  h^ 
presumed,  have  influeflced^  the  government  to  in- 
terpoiie  itself  between  tl|e  elaiDiafit  and  the  cap*- 
tor,  by  paying  out  ofitSr  treasfjtfy  th^ 'amounUof 
the  costs  and  dameiges  decreed  ;  and  y^  >t  never 
occurred  to  the  Lords,  that,  upon  the  prohabtlitjc 
of  that  int^rforenoe,  they  v^eriB  juBtifictdiu  decree- 
ing them  against  hitn*  .  ^  ': 
'  Itather  than  accpmpKsh,  in  this^  mode>4li0^  in^ 
demniiicatioft  of  the  claimants,  (hey  have  ^said/ 
tkaty*  however  weH  grounded  ^isclaim^  he  sliould 
bavB  no  costd  and  damages  at  ciik                     .  / 

The  force  of  this  luialo;^  will  not  be  weaken-^ 
ed  by  any  suggestion,  that  the  io^anoes^  placed  in 
comparison  are  different  in  their  cireumsiafi^dv 

In  both  iiistcmces  the  captor's  situertion  is  tui-   ^ 
rtantiaXbf  the  «ame,  90  long  as  the  gov^jnMient  , 
ii6s  not  sdpflted  him  with  the  mean^of  paymeut^ 
He  18  equally  innocenl  ih  both,  and  has  m  Both 
precisely  the  sam^  excusej  viz.  cbedienc&^to  the 
{^rderf  of  competent  superiors. 

The  orders  of  April  f795j  iinder  which  the 
Neptune  was  umf^f  dotted  the  saierof  tkiB  car;* 
gpm  to  his  M4J^ilts^i'  governmewty  ms^  well  as  the 
ukswre  of  ih^-  ^     ^  ' 
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^  Jf  tjie  eaptof  was  not  answerable  for  the  con- 
seqiiQnee^  of  one  part  of  this  order,  (and  we  know 
that  lie  was  not,)  why- was  he  answerable  for  the 
GonKoquenees  of  the  other,  and  if, .  in  truth,  he- 
was  not  (out  of  hiis  own  funds)  liable  for  the  con- 
sequences of  either^  why  is  a  decree  or  proct^ss 
against  him  peraoiially  to  be  used  as  the  instru- 
oient  of  giving  e^kct  to  the  responsibility  of  the 
gorerrnment  in  oub  case  niore  than  the  other  ? 
These*  are  di)»tia?8ttons  which  1  confess  myself  un- 
able to  makej~^nd  I  have  not  fbund  othefs  who 
dilfer.from.me  disposed  to '  assist  me  in  making 
t)iecn«  .       . 

The  nature  of  this  order  of  council^  and  the 
proceedings  upon  it,  show  decidedly  that  the  go* 
vernment  ^lone  was  intended  to  be  liable  to  the 
claimants,    j  . 

It  Was  an  order  from  which  the  captor  was  to 
derive  ho  benefit,  and  in  the  exeeutioti  of  t^rhich 
be  ^vas  to  acquire  no  interest. that' should  create 
any  eorrespond^l  liability,  unless  Qpon  grounds 
entirely  distifict  from  and  out  of  it . 

In  the  body  of  the  order,  it  was  declared  that 
the  cargoi^s  wete  to  be  purchased-  by  the  state; 
and,  accordingly,  the  Court  of  Admiralty  always 
so  decreed,  except  where  government,  in  one  or 
more  iiistan<>idiB»  late  in  the  year,  gave  permission 
to  the  claimants  ta  sell  to  others.     . 

The  government,  after  beeomijtig  the  parchaser, 
(not  for  any  entire  sum  or  at  specific  prices,  as  in 
od^mon  oasetk)  kept  the  supposed  purchaser-mo- 
ney in  its  own  hands,  ^nd  never  placed  it  under. 
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*  th/b  control  of  the  court.  Of-  the  cargoes  it  took 
possession  immediately  upon  their  coming  into 
port,  without  waiting  for  the  formality  of  Sir 
James  Marriot's  orders  to  sell. 

The  agency  and  influence  of  the  government 
is  visible  and  prominent  in  every  step  of  the  trans- 
action.. The  sale  was  the  obvious  effect  of  its 
will.  Even  in  the  ascertainment  of  the  compen- 
sation to  be  paid  to  the  neutral  owners,  (although 
it  is  pretended  that  it  was  a  proceeding  in  the  or- 
dinary course  of  justice,)  the  measure  of  redress 
was  dictated  by  the  state,  and,  as  prescribed, 
applied. 

Jn  short,  the  whole  affair  was  so  plainly,  and 
indeed  confessedly,  a  mere  political  arrangement 
for  the  compulsory  purchase  by  the  British  go- 
verment  of  articles  of  provision  from  neutrals, 
that  it  seems  .wopderful  how  it  can  be  imagined 
thiat  a  cas,e,  arising  under  it,  was  a  case  between 
captor  and  claiinant  in  which  the  claimant  was  to 
look  to  the  captor  for  the  promised  retribution.    . 

Upon  such  a  subject  there  needs  no  laboured 
argument. 

I  have  thus  stated  the  principal  reasons  upon 
which  I  have  formed  the  opinion,  ^^  that  it  does 
'^  sufficiently  appear  on  this  occasion,  that  th^ 
^f  claimants  could  not,  by  the  ordinary  course  of 
^'judicial  proceiedings,  obtain,  have,  and  receive 
^'  adequate  compensation  for  the  lipss  and  damage 
"they  are  supposed  to  have  aiiiitained  by  thQ 
"  seizure  complained  of.'- 
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The  jurisdiction  of  iHe  Board  being  establish- 
ed, the  rule  by  which  compensation  for  the  cargo 
should  be  estimated,  came  next  into  discussion. 

The  majority  of  the  Board  were  for  applying 
the  rule  adopted  in  the  case  of  the  Betsey,  Fur- 
long, i.  e.  "  the  nett  value  of  the  cargo  at  its  port 
of  destination,  at  such  time  as  the  vessel  would 
probabljf  have  arrived  there." 

One  of  the  British  commissioners  objected  to 
the  application  of  that  rule^  not  only  upon  the 
general  grounds  mentioned  in  his  written  opinion 
in  the  case  of  the  Betsey,  Furlong,  which  I  have 
elsewhere  fully  considered,  but  upon  grounds  pe- 
culiar to  cases  arising  under  the  provision  order 
of  1795. 

The  objections  peculiar  to  this  class  of  cases 
were  chiefly  founded  upon  the  following  positions : 

1st.  That  the  order  of  council  was  made  wheit 
there  was  a  prospect  of  reducing  or  bringing  the 
enemy  to  terms  by  famine ;  and  that,  in  such  a 
state  of  things,  provisions  bound  to  the  ports  of 
the  enemy  became  so  far  contraband  as  to  justi- 
fy Great  Britain  in  seizing  them  upon  the  terms 
of  paying  therefor  the  invoice,  price,  vrilh  a  rea- 
sancMe  mercantile  profit  thereon y  together  with 
freight,  demurrage,  Sfe. 

2d.  That  the  order  of  council  was  justified  by 
necessity — the  British  nation  being  at  that  time 
threatened  with  a  scarcity  of  those  articles  di- 
rected to  be  seized. 

The  first  of  these  positions  has  been  rested 
not  only  upon  the  general  laiw  of  nations,  but  up- 
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on  tbe  18th  article  of  the  treaty  between  Great 
Britain  and  America. 

The  evidence  of  this  supposed  law  of  nations 
is  principally  tbe  following  loose  passage  of  Vat- 
tel :  *^  Commodities  particularly  used  in  war^  and 
the  importation  of  which  to  an  enemy  is  prohibit- 
ed,  are  called  contraband  goods.  Such  are  mili- 
tary and  naval  stores^  timber,  horses,  and  even 
provisions  in  certain  junctures  where  there  are 
hopes  of  reducing  the  enemy  hyf amines  (Yattel, 
b.  3,  c.  7,8.  112.) 

It  might  be  suffiqient  to  say,  in  answer  to  this 
authority,  that  it  is  at  least  equivocal  and  indefi- 
nite, as  it  does  not  designate  what  the  junctures 
Are  in  which  it  shall  be  allowable  to  hold  ^^  that 
there  ate  hopes  of  reducing  the  enemy  by  famine," 
that  it  is  entirely  consistent  with  it,  to  affirm  that 
these  hopes  must  be  built  upon  an  obvious .  and 
palpable  chance  of  effecting  the  enemy's  reduc- 
tion by  this  obnoxious  mode  of  warfare,,  and  that 
no  such  chance  is  by  the  law  of  nations  admitted 
to  exist  except  in  certain  defined  cases,  such  as  the 
actual  siege^  blockade,  or  investment  of  particu- 
lar places.  This  answer,  satisfactory  enough  in 
Itself,  would  be  rendered  still  more  so  by  com- 
paring what  is  contained  in  the  foregoing  quota- 
tion with  the  more  precise  opinions  of  other  re- 
spectable writers  on  the  law  of  nations,  by  which 
we  might  be  enabled  to  discover  that  which  Vat- 
tel  does  not  in  this  quotation  profess  to  explain, 
the  combination  of  circumstances  to  which  his 
principle  is  applicable,  or  intended  by  him  to  be 
applied. 
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But  there  is  no  necessity  foF  relying  whoHy  on 
this  answer,  since  Yattel  will  himself  furnish  us 
with  a  pretty  accurate  commentary-  on  the  ?ague 
text  he  has  given  us« 

The  only  instance  put  by  this  writer,  which, 
comes  within  the  range  of  his  general  principle,  is 
that  which  be,  as  well  as  Grotius,  has  taken  from 
Plutarch.  Demetrius  (as  Grotius  expresses  it) 
held  Attica  by  the^word.  He  had  taken  the  adjoin- 
ing towns  of  Eleusine  and  Rhamnua,  deigning  a 
famine  in  Athens,  and  had  almost  accomplished 
his  design,  when  a  vessel  laden  iwith  provisions 
attempted  to  relieve  the  city.  Yattel  speaks  of 
this  as  of  a  case  in  which  Che*  provisions  were 
contraband  (Sect.  117;)  and  although  he  does 
not  make  use  of  this  example  for  the  declared 
purpose  of  rendering  more  specific  the  passage 
above  cited,  yet,  as  he  mentions  none  other  to 
which  it  can  relate,  it  is  strong  evidence  to  show 
th^t  he  did  not  mean  to  carry  the  doctrine  of  spe- 
cial contraband,  fartlier  than  the  example  will 
warrant. 

It  is  also  to  be  observed  that  in  Sect.  113.  he 
states  expressly  that  all  contraband  goods,  (in- 
cluding ot  course  those  becoming  so  by  reason  of 
the  junctures  of  which  he  had  been  speaking  at 
the  end  of  S,ect.  1 12,)  are  to  be  confiscated.  But 
nobody  pretends  (and  it  would  be  monstrous  to 
pretend)  ihat  Great  Britain  could  rightfiilly  have 
confiscated  the  cargoes  taken  under  the  order  of 
1795,  and  yet  if  the  seizures  made  under  that  or- 
der fell  within  Vaitefs  opinion,  the  confiscation 
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*  df  the  cargoes  seized  would  have  been  jufitifiia- 
ble  aocordtng  to  the  same  opinion. 

It  has  long  been  settled  that  all  contraband 
goods  are  subject  to  forfeiture  by  the  law  of  na- 
tions, whether  they  are  so  in  their  own  nature,  or 
become  so  by  existing  circumstances ;  and  even  * 
in  early  times,  when  this  rule  was  not  so- well  es- 
tablished, we  find  that  thoser,  nations,  who  s.6ught 
an  exemption  from  forfeiture,  never  claimed  H  upon 
grounds  peculiar  to  any  description  of  eontrabandj 
but  upon  general  reasons,  embracjing  all  ca^nB  of 
contraband  whatsoever*  « 

As  it  is  admitted,.  then>  not  only  by  the  order 
itself^  but  by  the  agent  of.  the  crown,  and  every  , 
member  of  this  Boards  that  the  cargoes  in  ques- 
tion were  not  subject  to  forfeiture,  as  oootraband, 
it  is  manifest  that  the  juncture  whioh  gave  birth 
tQ  that  order  is  admitted  not  to  have  been  suoh 
an  one  ^s  Vattel  bad  in  view,  or  in  other  wol^ds, 
that  the  cargoes  were  not  become  contraband-  ^t 
all  within  the  true  nieaaing  ^f  his  principle^  er 
within  any  principle  known  to  the  geaeral  Jaw  ^f 
nations. 

In  confirmation  of  the  above  observations  upon 
Vattel,  it  may  not  be  ,  unimportant  to  add  that 
Zouch,*  who  speaks  qpon  this  subject.  ,alQ[iott!tn 
the  very  words  used  by  Vattel-  in  the  foregewg 
quotation,  illustrates  and  fixes  ihe  extent  of  ^s 
general  doctrine  by  the  eade  of  the  investmest  af 
Athens  by  Demetrius. 


•  Bynkersfioek  too,  who  lays  down  his  general '  principle  even 
in  larger  terras  than  Vattel,  evidently  cenfiq^  its  applicatioh  to 
cases  of  siege  and  blockade. 
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'  1  have  urkderstood  it  to  be  supposed  that  Gro- 
tius  also  counteuances  the  position  1  am  now  ar- 
guing against. 

•  He  divides  goods  into  three  classes;  the  first  of 
which  he  declares  to  be  plainly  contraband,  the 
second  plainly  not  so,  and  as  to  the  third,  he  says  ; 
^^  In  tertio  ilio  genere  usus  apcipitis  distinguendus 
**erh  belli  status  :  oam  si  tueri  me  nan  possum 
^*  'ni»i  que  mittuntur  mtercipiam  necessitas,  ut 
"  alibi  exposuimus*  jusdslbit,  sed  sub  onere  resti- 
"  tutionis,  nisi  causa  alia  accedat."  (lib.  3.  c.  1.  s. 
5.)  This  ^^causa  alia''  is  afterwards  explained  by  an 
example,  '<  ut  si  oppidum  obsessum  tenebam  si  por- 
.  ^^  tus  clausos  et  jamdedith)  aut  pax  expectabatur." 

This  opinion  of  Grotius  as  to  the  third  class  of 
goods,  does  not  appear  to  me  to  proceed  at  all 
upon  the  notion  of  contri^band,  but  simply  upon 
that  of  a  pure  necessity  on  the  part  of  the  cap- 
Curing  belligerent.  He  does  not  consider  the 
right  of  seizure  as  a  means  of  effecting  the  re- 
dttction  of  the  enemy,'  but  os  the  indispensible 
i^neans  of  our  oicn  defence* 

He  does  not  authorize  the  seizure  upon  any 
sappofiied  illegal  conduct  in  the  neutral,  in  at- 
tempting to  carry  articles  of  the  3d  elass,  to  the 
pon^  of  the  enemy,  or  upon  any  supposed  cha- 
rabter  of  contraband  attached  to  those  articles. 
He  authorizes  it  upon  the  footing  of  that  sort  of 
absofute  necessity  on  tlie  part  of  the  belligerent, 
making  the  seizure,  which,  by  the  law  of  nations, 
suspends  in  .his  favour^  sub  modoy  the  rights  of 
ethers. 

*  Lib.  2.  c.  2.  s.  6.  S^e. 
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This  necessity  he  e^kiins  at  large;  in  lib.  9. 
c.  2  s.  G.  &>c.,  and  in  the  above  recited  passage 
he  refers  expressly  to  that  explanation. 

1.  "Videamus  porro  ecquod  jus  commuQiter 
'^  hominibus  competat  in  eas  res,  quce  jam  prop'Hse 
"aliquorum  factaa  sunt,  qubd  quseri  mirtini  foite 
**  aliquis  putet,  cura  proprietas  videatur  qfisoppn^sc  . 
**  jus  illud  omne,  quod  ex  rernm  eoifnmtini  statu 
'^  na^cebntur.  Sed  non  ita  est.  Spectandum  enitn 
"  est,  qu8B  mens  eorum  fuerit  qui  primi  dorainia 
*^  singularta  introduxerunt :  quae  eredenda  est  talifl 
*'fuisse  ut  quam  minimum  af>  eequrtate  natural! 
"recesserit,  Nam  si  script$e  etiam  leges  in  eum 
''  sensum  trahendae  sunt  quatenus  fieri  potest, 
"  multo  magis  mores  qui  scriptorum  vinculis  non 
"tenentur.*' 

2.  "Hiftc  prime  sequitur,  in  gravissima  ne- 
"cessitate  reviviscere  jus  illud  pristinum  rebu6 
**  utendi,  tanquam  si  communes  mansissent :  (juia 
'*in  omnibus  legibus  hurtianis^  ac  proinde  et  in 
"  lege  dominii,  summa  iila  neccssitas  videtur  ex- 
"cepta.**  3.  "Hinc  illud,  ut  in  navigatiode  fti 
^'quando  defecerint' cibaria,  quod  quisque  habet 
"  in  commune  oonfef ri  debeat.  Sic  et  defendendi 
^'mei  causa  vicint  cedificium  orto  tnceadi*o  tKs- 
^^stpare  possum:  et  .funes  aut  retia  discindefe 
'^in  qufiB  navis  tnea  impulsa  est,  si  aliter  explicmi 
"  nequit.  QufiB  omnia  |ege  civiU  non  intireduc- 
"  ta,  sed  exposita  sunt.'"     Lib.  %  c;  2,  s.  6. 

In  sections  7,  8  and  9,  Grdtius  Uys  down  the 
conditions  annexed  to  the  exercise  of  this  right 
of  neoMsity.     As   1st,  It  shall  a^t  be  exercised 
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uittiL  all  atlier  possible  means  hs^B  been  ftied ; 
ad-  nor  if  tlie  right  owoet  is  under  a  like  neces- 
sity ;  and  3dly,  restitutioo  shall  be  made  as  soon 
as  practicable.     Vide  also  lib.  3,  c,  1 7,  sect.  1 . 

.Gjrotjus  exaoiplifies  what  he  4ias  said  in  the 
Tor^going  passages,  thus,  (sett,  x,)  "  Hinc  coUi- 
"gere  est,  quoraodo  ei,  qui  belluip  pium  gerit 
•^*-Uoeat  lociitp  oQupare,  qui  situs  sit  in  solo  paca- 
<^to^;  nimirum.  si  .non  irmaginarium,  i$ed  ceftwm 
^^  sH  periculmny  ne  hostis  eum  locum  invadat,  et 
'^inde  irreparabilia  damna  det :  tleinde  si  nihil  su*- 
'^matur^  quod  non^ad  c^utionenr  sit  necessariutn, 
"puta,  nuda  loci  cuatodia,  relicta  domino  vero 
"jurisdlctione  et  fructibus :  postremo,  mid  fiat 
**  animo  rediendBe-  custoddce  simulatque  necessitas 
"  ilia  cessaverit.  *  Enna  aut  malo,  feat  necessa- 
^\  rio  facinore  retenta,'  ait  Livius^^Ma  vi<tlum  hUt 
"  qutcquid  vel  minimum^  ahit  a  vecessitaie,^^  &c. 
.  <^From  4^hese  quotations  it  must  be  evident  that 
Grotiud,  in  the  first  mentioned  passage,  does  not 
rely  upon  any  principle  similar  to  that  which  is 
attributed  t(^  Vattel,  and  that  he  does  not  hold  the 
seizure  of  articles  of  the  third  class  (among  which 
pro^sion&.are  included)  not  bound,  to  a  port  be- 
nded or  blockaded^  to  be  lawful  when  made  with 
the  mere  view  of  annoying  or  reducing  the  efie- 
my^'^Vii  solely  when  made  with  as  view  to  our  ovm 
preservation  or  defence^  under  the  pressure  of 
that  impcri(>u9  aiid  unequivocal  necessity,  which 
bteaks  down,  the  distinctions  of  property,  and 
iipon  cigrtaincoaditians,  revives  the  original  right 
of  using  thing«  as  if  they  were  in  comanmii 
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In  book  8,  db.  7,  aecL  f.X^fneuttah  in  war,) 
tbiB  aQthor/recapituteting  what  he  had  said  before 
on  this  subjeet,  further  explains  this  doctrine  of 
necessity,  and  fti6st  -explicitly  confirms  the  con-  • 
struction  I  have,  placed  upon  chap.  1/ sect<^  &* 
(Vide  also  Lee- on  Captures,  p.  15&,  where  the 
sjmie  constmciioA  is  put  upon.  Grotias.) 
•  Rdtherforth.jn  eoqifnenting  upon  lib.  2,  c.  1,^'Sfc 

^  5^  also  explains  what  Or^tiiis  there  says  of  thri 
right  of  seizing  provisions  upon  the  footing  of  ne- 
cessity— and  supposes  his  meaning  to  be  that  the 
seizure  will  not  be  'justi^ble'  in  that  view,  ^'  un- 
less the  eiLigency  of  afi&irsis  such  that  we  cannpt 

^o$sibly  do  without  thefik.''  ^  (2d  kulh.  p.  585.) 
And  in  commenting  on  lib.  5,  c«  17,  s.  1,  he  says, 
the  net^e^siaity  must  be  absoiute  and  unavoidable. 

'(Vide  Itath.  p.'58'6.)  •  . 

So  for  as  Grotius  considers  the  capture  of  arti* 
cles  of  the  J3d  class  as  {|  means  of  reducing  the 
enemy ,  he  con^nes  the  right  within  very  narrow 
limits  v-^or  he  suj^osea  the  trade  of  neutrals^  in 
these  articled,  to,  be  Lawful  even  to  a  besieged  or 
blockaded  port,  "  imless  a  surrender  or  a  peace 
is  quickly  expected.'*^     '     /.  '  *•     ,    ^ 

Instead  of  stating  provisions  to  be  c'ohtraband 
ki  any  case,  (other  titan  those  of  siege  or  block- 

'  sMie,)  he  declares^it  to  be  Uie  duty  of  neutrals  to 
supply  both  parties  tq  the  war  with  protfisi&rh ; 
(lib.  3,  c.  17,  s.  3 ;)  and  he  places  no  other  restrict 
^  tion  upon  this  duty  than  that  they  are  not  to  re- 
lieve the  besieged.    ,      .        *  • 
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l\hiDk.lhat,it  may  l^e  confidently  ccmduded, 
that  this  il^rtiter,  in*  plaqe  of  countenancing  the  or-  . 
4€fr»  of  1797,  upon  any  idea  of  contraband,  may 
.be  relied  upon  in  that  view  as  a  strong  authority 

against  them-* 

Every  other  writer  on  the  law  of  nations,,  so 
fartis  has  cdme  within  my  observation,  in  treating 
upon  the  subject  of  contraband,  liniits  the  right  of 
seizing  goods,  not  generally  contraband  of  war,  ^ 
(and  provisions  amon^  tbe  rest)  to  such  cases  .as  I 
have  stated  above.  '     . 

Rutherforth,  in  a  work  of  great  merit,  speaking 
particularly  of  the  article  of  provisions,  so  con- 
fines this  right.    (2  vel.  Inst.  Nat,  Law,  p.  583.) 


♦  Ei^en  if  it  were  proved  that  the  option  of  Grotiu^  (fib.  3,^* 
If  ».  5,)  applied  to  the  orders  of  lT95,  the  rule  of  eon^pensation 
'estaWished  by  the  majority  of  the  Ooard  wouldstill.be  proper. 
*  For  this  writer  tells  ais  in  the  sections  before  quoted,  as  well  as  in  ' 
'  the  section  which  contains  th^  opinioi^  relied  upon 'in  favour  of 
these  orders,  that  when  under  the  pressure  and  plea  of  necessity, 
we  appropriaie'ihat  which  belongs?  fb  otfiers,  we  must  make  resti- 
tution oir  cowpen>ation  io  the  owner,  and  of  coufse,  we  come 
a^aioto  the  question  in  the  case  of  the  Betsfi^j  Furionff^  "ought 
jK)t  the  «ompensatiQft  to  be  equal  to  the  damage  sustained  ?*'  Vat- 
'  (el,  speaking,  of  this  right  of  necessity,  and  puttipg  the  same  case 
with  GrpUW^*  tJi'>«  passage.  (Vattel,  b.  3,  c.  7,  s.  122.)    «  Ex- 
treme neqewityniay  eveli  authorisse  t.h*  tenaporarj  iej7.ure  nf  a 
place,  and   the  putting.^  garrison  therein    for .  defending  itwK 
against  the  enemy,,  or  preventing  him  in  hU  designs  of  seizing 
this  place  when  the  sovereiijn   is  not  able  to  defend  it.    But  when 
the  danger  is  t>ver,  It  must  be  immediately  restored,  pa}iup:  all  the 
charges',  inconveniences,  and  damages  .'caused  tJy  seizing  the 
pfece."     Dtarlamaqui^s  Pi'inclple3  of  Natural  and  polide  Law, 
Vol     p.    ,1  ftiilh-p.  8l5,a«d  luee.on  Captures  lo  the  same  effect 
»    — see  abo2  Ruth:  587,  and  Grotiu%  lib.  3,  c.  17,'^-  1. 
'   •     *     •      •       •   .  ^ 
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'    By»k^r«hoek(whkHiil^  at  larger  ^ 

dinc6  lyir.  Gore  has*al:rea<^y  cfbne  \ao)  also*  so  con-  4 

fines  it.  ^    :         -     .         •. 

Lee,  on  tJaptur^^  ch.  *^11   atid    12,  following  .    : 

Bynkershoek,  UpoB  a.  iulj 'cqpwderjuion  oi  the  •'.  • 

^actice  of  liatiods/  ilso  to  (^ohfine%  i  t ;  ^n  ^f  h  e  eon-   ^  ^ 
Ciudea  hi»  12tli  chapier  in  ih^ae,  wordsj  ^' E|-£>m   ^     ..^ 
wbat  has  been- said,  it  appears -tli at  tW.vvhoJe        ^     .^ 
q^dtter  tiirna^  uporir  tfie  place,  behag  l^tJ^ie^ed  ar  .  • 

aot.^  a^  to  the  £toods  whTcii  ofire  not  coatraBaud,      '     • 
.    •  (am^ng\whicft  he  recktm&groVlsioiii^J   cyr*4)no-  •m  •^^  ^ 

hibited  by  irealy.     Those  wliich'aje  ^so^  Bein^  ^%;  %  •» 
**  all  iriries  during  the  War Jaw*fttlpriz^,&^^^  •   i 

.  Speciin.  Jirf.  .\MaTk*   s^cti    II,   ha^*    jjie    i^m^  ^tf    ,4 

S^  ali^ in  ZfPixekit^d  Valiiys'Cfom men tar^  ^  ^^ftll** 

ttieofdiaaAc^  of IjOOIs  Ihe.XlV!^  fhe  aaiijip  jioji^r^tf*** 

taiix)6- \;     -  ;::.^  ••  -:V^  ">    iJ^^^i^. 

-^ '*        \     ,■'-;;•;        ;.^-  .;    ••.  ,'  '   V* v  •■^  ^»     ^jgi 

It  appears. ifaaV^  Ta^  ad  tbc^,  authont^.^t|P        .#?W 

.  -     •  wfitets  on  the  law  Hif '»atioTi»  Can  influence  i^i     ;^  r^J 

•  \  -  question,  tbe;orderS  of  1795  cannot  l>e>eateii,(>p-  ^*"  .  a ^|j 

•    -  •  on  any  just  notion  of  coi^raband  ;  ncVr  cife  tWy ,     V,t<[i 

•      IB  tfrat  view  be  jtistiiied  by   the  reason  oT  f^e  \>f  J*^ 

•  ^   ^ikig  or  the  approved  usiigeef  nations.*^  ^  *^'   !-iSL**  I 

.  •         — : ^ '  '^:.'  A^ 

•  '*  •Mr.  HammoncP*  justification  o/the  pr(wr5^ion  ordt  c  of  ^79C^^,^ 
to  th«  Amerkan  g<>vcttiii)i^t  ^eems  to  c^ry-  Mn«  ]irinq|*I«  to  f^"*'' 
ftil^ greater  e;ctenft :  forlbe  ^ays,  in  bis  letter  l()_Mr  ie^tt^Mof 

•  the  l2tb  of  Septemt)^!',  If 9?; (covering  a  copy  ul'  iUi>h«  k^rdJ^r/i 
.  •         *lhat  by  the  kw  of  lii^tlbns,  as  laid.JoWn.by  ibe  nitwt  ju^Jjkwi 

Writers;  it  is  expre^^y  9tat^  ihigL^  ^(^  proviti^]^  ^m  ^^^^P^^ 
«  *     i^eVed  to'coBtrabaM.  and  #a  sQoh  Vat^  W  CQlA^tre»il|  li  ^^ 

•  ^  ^      .  •  -    '         :    •  -^  1^    n  \  ■  '^^-^ » '*■  .git^e^byljogi 


.  K- th^   P^  >ojp^  '(.Ikaweiieri:  a^paf 49ti%  well     ^ 

;^  •.  ,\  ifiterpeplfn^  t6#«commeit;e  of  :neutraL8  iri  ejiftioieQ 

• .  •  '•"        .  of  pirowfsian,  (wljicb  |ite  no  tnore  cojtitirabaml t  in 

\  ] .     -. .  then^lve^  jlhcw^cqiwuftn.  menpliandiae,)  to  portii 

^  '  ^  *        •  ^j^j}^8i8^«dr\ir^  ^Hl  authpri^  thai  ia« 

.  %*  ^    ^  ,  tj^ll^tioQittlbini^tt  V^ 

^       ^L^ V4y  tiyiJ^pr^vent  (without^a  or  blockr    ' 


.  •  .  iie)*'aU  iKpc[(i^^^ 


I  ^     L  j.^ '  tiqii Vti iy  h^ ;%-^ow4rfiii  inetru,H]ient.  (ff /brijigifig  k  . 

;'#|6Gj^^^ry /'  *-^^  to  tine  tqC^-iUwi-  *  - 

f^^       *>afci^yr#td"stlo|.tb^^^^^^^  resirift.  .  There  is*  ^> 

iJRj^  ^     ^  ^9^^  di5rt«p<?tiQiij  m  ilie  vie.vv;  of  tl>is  pri^ict|>le, 

;1it*/  *C     S'^owystlifi  c)otbed  as  welj  as  ^d  ;  ai^d  Woii  tla^  ..  \ 
.■Tft.#       RnJ'^t**^  df  the.cQUveniepcea  gf  UfeU,  ^oViereW- 
•'•-.JC  v^  T^*y  ,th6i»exto\wh4^in  hal^t  j^^  ref^lefedl  llieip^  •   • 
Il'^4>hec'^^l^4ry.    3^4eaf  a  iia.|i09 ,  cU  li^ar^,  ill  prppi)i^  ■   . 
^   '       ^^oiiaji  it   ctui- be   debarred  of  its  accustomed  f' 
pfrtoieiieHil  intefcoorae  with  other  states,  jnust be  v. 
;^  ^  lifyc^j  ^  ^n^^Iiropoyerisjiecl,  ^is^A  if  it  js.allowabl^ 


a^ 


'JlAti^^J^C^J^P  4'*pi^vi9j^rthe  jmemj  ol^ttioseL  siigpHes,  is  one  oC' 


« 


*  iq  a  belMge^Dt  'tt  violate  the  fre^om  of  nj^trtA' 
-e^mmerce  \u  reflrpect  to  ieuiy  ooe'  article  o(  trade, 
notorioii^ly  not  contrftband  in  ac,  upon  the  ejcpec* 
taiion  or  imagined  praqticab^ltty  of  annoying  the 
enemy,  or  bringing  him  to  terma  by  a  seizure  df 
that  article^  and  preventing  it  from  reaching  liia 

'p^rtkj^hy  not  upon  the  same  ^peictatien  of  an^ 
noyance  (equally  rational,  and  indeed  mord  so) 
'  e»t  o&) '  M  far  as  :possible,  by  captured,  all  com- 
muniQationt  ^ith^  th.e  enemy>  |uid  thus  strike  at 
^oe  at  bis  power  and  resourced  in  a  way  which 
l^ould  not  often  fail  of  being  eifectiml  ?^ 

We  kuQff  that,  in  the  case  of  siege  or  block* 
^^y' there  is*  no  distinction  between  provisions 
andfbtber  *atlicres  of  merchandise;  The  besieger 
BkiLy J^of^  aU^cbmmoditie^  hound  to  the  place  be- 
weged,  K^d  if  this  barbaroue  mode  of  hostility  is  ^ 
admitted  to  extend  itself  beyond  its  ancient  lim*  • 

*  'n^,  V  know^  not  where  it  is  to  find  otberst  which,  ' 
while  they  leare  provis^ionsliB!^  to  seizure, shali 
exetnpt  other  commodities,  not  contraband  in 
tbemiielves,  from  a  similar  fate.    . 

..    The  principle  ia  question,  into  whatsoever  form 
.  itrmay  be  moulded,  will  not  allow  of  such  a  re- 
8lrtctio<i«     It  stands  simply  upon  the  pombit&y 
^f  irgi^fing  w  bringing  an  enem^  to  terms  by 
intercepting  provisions  on  their  way  te,his  ports ;, 
or^aa  w^.  find  .it  in  the  letter  which  I  have  just, 
meutioned  i&  a.  note,  ^'  Upon  the  intention  cfem-  * 
playing  ifie  mxmre  of  provinom  on  their  way 
t4  the  parte  of  uh'-efiemy  as  the  means  <f  redac- 
:  i^g  hiiiH  to  reaeoiudfl^  teisw^cf-pekeeJ^'.  Surely 

*»  .*  .    *  ".  .".■'*  ^ 

.•  \'     *.•*".        .    . 

'    ?l  •.*    '  .  •     . 


{ 

if  sijpji  a  foundation  be  sufflcietit  for  thia  ^rittcr- 
ple,  it  will  always  be  lHwfii|l  for  a  belligerent  to  do 
anyetctwhcUMereTf  or  commit  depredatipns  upon 
any  trade  iohaUoeoi^y  provided  it  shall  appear  to 
1)0  possible,  by  doing  so,  lo  annoy^  m  bring  the  . 
enemgf  to  terms^  or  provided  he  shall  only  inteild 
t^  doing  80  tjo  reduce  the  enemy  to  r^a^bnmble 
ternis  of  peace.  ^  .  . 

Hence  thi;s  newruleof  the  lat^  ofnationlswoaM 
forQish  a  cbmpletQ  apology  for  tfa^  Dutch  pji^eart 
of  1630,  by  which  they  prohibited  all  commerce 
with  Flandevs,  (doubtless  with  a  proe^ect/ land 
certainly  with  an  intention  of  injuring  bnH  bring- 
ing the  enemy  to  termey  by  enforcing  such  a  |>r6r 
hibition,)  and  for  the  convention  between  Eng- 
land and  Holland,  in  the  treaty  o(  Whitehally^jy 
which  they  agreed  to  prohibit  all' comnoerce  with 
France,  unquestipnaMy  with  the  ^ame  prospect 
and  intention.  V<et  these  attempts  have  bee^  re^ 
probated  as  lawless  and  oppressive  by  ^11  the' 
'world ',  and  in  the  last  instance,,  upon  a  counter 
treaty  being  entered  into  between  Sweden  and 
I>6nmark,  in  1693,  for  maintaimng  their  rights 
and  procuring  just  satisfaction^  Ae  parties  to  the^ 
convention  (says  Vattel)  perceiving  that  the  cora- 
{^aints  of  the  two  crowns  were  well  grounded, 
.  did  them  justice.  ' 

It  is  true  indeed,  that  these  attempts .  were  not 
made  with  any  reference  to  the  new>found  prin* 
ciple  ;  for  it  wafe  not  then  supposed  to  exist. 

Those  who  struck  so  deeply  at  the  <^mmerce 
of  Europe,  in  1630  apd  1689,.9eetn  to  htrme  be- 
lieved that  they  could  only  lend  a  colour  Co  their 
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.  eiiiterjprize  by  pretending  that  they  had  hloekddtd^ 
or  m^nrferf  to  Woc/^arftf  the  jK)rt8  of  their  enem 
The-  pfeteace   wae   manifestly  frivolous ;  btrt-  it 
wouJit  appear  to  be  at  lea»t  as  well  foim<Jed  as 

^  the  vague  allegation  of  a  hope^  or  pro»pect^^  orm^r 
tention  of  reducing  such  a  country  as  France  hy 
famine.  ' 

In  a  word,  if  a  belligerent  is  empowered  by  the 
law  of  nations  to* seize  the  property  of  neutrfils 
upoD  its  own  terras,  whensoever  that  belligerent 
fthair  believe,  or  alfeot  to  believe  that  by  such 
means  its  enemy  may  be  annoyed  ot  reduced,  few 
nations  would  choose  to  remain,  neuter.  .  A  state 
i)f;war  would  be  infinitdy  preferable  to  such  a 
state  of  neutrahty^  J  sdy,  **  affect  to  believe/- — 
because  the  priiiciple  now  contertded  for  is  liable 
to  be  thus  abused.  Who  is  to  be  the  judge  when 
there  exist«  a  prospect  ^  n^dwAng  ike  enemy  by 
violating  the  acknowledged  liberty  of  commerce  ? 

'  If  the  beiligerent  id  not  to  be  himself  the  judge, 
at  least  in  the  first  instance,  the  principle  is  an 
idle  one^  and  means  nothing ;  and,  if  he  is  to  be  tl^e 
judge,  i%  foUaws  that  tl^e  pjinqiple  i&more  than  an 
idle  one,  and  will  be  appiied  in  practice  upon  false 

.  ^  well  as  khislaken  grounds.  What  standard 
hav«  neutral  nations  to  refer  to,  for  the  purpose  .of 
a^ertaiaing  the  abuse  of  thia  limitless  discre^ 
tiop?  Tbe^Atandard  of  siege  or  blockade' is  4e* 
defted-^and  what  can  we  substitute  in  its  place 
but  sp^cililative  calculations  upon  prol)abit]ties 
which  will  be  as  yiiii;iqus  a^^t.1^^  j^terests,  ^he  hoj^es, 
aad  t}}Q  incJiiaatii^skiof  th^f^^ Wlti^^infdc^  t)aem,  apd 
never  can  pr^s^ii^^a  certain  result  until  ailer  they 
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Uft)^e  be€|ii.MGte4.  upoa  ?    It  is.  uf>on  thm  groi}|iit» . 
9iboog^tber8,  that  laoderu  writens  oa  the  hrw  of 
taUoQs  rejaot  the  idea  of  Grotiufi,  l^hiat  ail  trade 
to  d  .plaeo  besieged  oc  blockaded  is  Jaiwfdt,  umle$$ , 
«  surrender  or  a  pec^ee  is  qmddy  expeeUd^* 

Without  professing  to  entef'  into  much  detail 
Upon  this  Qocadibut  the  for^rgoing  copstderatiixng 
apjiear  to  me  to  prove  satiafaotorilyt  that  th^  or?. 
,dersi  of  |795^c$ttnot,  in  tite  ligbi  in  which  I  aai  now 
90J|aidef i  ag  thetti^  be .  }U3ti&ed  or  rexcuaed.*     .     . 

^Even  if  the  general  position  stfttetl  by.Vattel  be  admitted  in 
the  utmost  pos^tMe  btitude,  stitl  it,w6uld  not  follow  that  provf- 
ai6n3  i>e(ungtng  to  neittraU,  and  bound  Co  Fnmct^y  tovk\d  rigfift*'  . 
fully  be  se,ia«d|  as  the  ovders  o{  1795  directed.  '  Be^rfe  articht 
not  cofitrabaad  in  se  cao.^be  ^eized^  even  when  bdand  to  a 
besieged  or  blockaded  port^  the  per^n  atteBopting  to  catry  them 
there  must  be  apprised  of  such  «fege  or  blockade^  and  it  is  cwdy 
in  hiirparsMng  in  bi9  eflbitt  to  sti}ipfy  tfao  ptaoe  after  sodi  know- 
Tedge  ^hat  bis  cargo]  becoraea  liaUe  lo  seititrew  In  wfaat  wity  a 
n^$utnil  is  to  be  inforoned  of  the  hope  or  pfo^W^ts  of  onebelU* 
giToat  of  reducing  the  ctther  by  icuniney  oir  olits  intentions^  of  re*  * 
sorting  to  the  stoppage  and  seizure  of  aU  provisrons*  biimid  to  th^ 
enemy,  a»  a  means  of  reducing  him  to  terms,  I  k'oon^  not,  unless 
kba  from  tht  ^leetara^ntf  af  ffcat  belUgerait^  but  we  may,  I 
thjk^k^  safely  assunict  tb^  it  i^nidispensiiblctbat  he  shoalil  hava 
thi^  information  bei)re  his  cargo  of  provisions  on  its  Way  to  tb^ 
ports  of  the  enemy,  not  besieged  or  blockaded,  can  W  taken 
upon  any  terms  of  contraband.  In  cases  of  seizure  under  the 
ofdefs  of  lT95,the  American  trj^det^Miad  wo  informalkm  -of  this 
ssM.  <MrarJylMiR  iiad  m«de  to  4edflrMiaa  amniinting  tea 
nfl^aoe  of  iia  h<rpesr{»^»9^ts,  or  i^teiiijioas  in  this  yarttcular  }  aad 
how  athetwise  a  neutral  could  obtain  ^  kpbwjedgji  of  Ibem,  it  is 
not  cas3r  to  conjecture;  •  The  orders  themselves  were  i|oi  toade 
ptMfc;  They  wefe  tnef^s^erei  instnictiotes.to  commaixtors  of 
anii«d  tess%h,  wM  #eNr olbt^i^  salt  ta  ikc'CAitat  ^  AdmirsM^ 
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'  it  VB  now  to  W  86^11  whethe r  tlie  *1  ^tK  article  of 
the  treaty  gives  any  sanction  to  those  orders. 

as  is  usual.  Ev?|i  d<^  it  i»  found  imprsLC^ticable  t<f  pfocuf^^ 
copy  of  'tfaen^,  ct^kough. of  every  other  order  issued  during  ^e  w«r  ' 
copies  have  beep  easily  procured.  The  provision  ofd^r  of  179^.. 
.  (ijrhich  ^as  m^de  public)  contaiaed  an  alternative,  that  the  v^^sel 
siopt  might  (upon  giving  security)  proceed  upon  her  voyage  to 
the  ports  of  any  country  hr amity  wfth  his-Majesty.  Tbis^to  bd 
aiirtr,  wiis  little  B(M>re  4ian  a  Bowrtal  <iitert^^ 
appeav  ^at  the  orders  of  179^  coiitained  any  alternative  at  ail. 
How  cai|  it  be  imagiiipd  that  the, absolute  and  unconditional  sei**  ^ 

sure  of  these  provisions-cargoes  could  be  lawful  upon  the  footing 
of  iContrabanid,  when  those  who  were  conveying  tiiese  cargoes  to 
France  had  hot  apd  could  not  have  the  least  information  of  thii 
Irapes^&c.  of  Qi!eai  BriMin^  af  redudng,  that  c^unti'y  by  finnif^? 
They  coul4  ^  e^^iect  sypb  hpp^s,  Jpc..  ffom  any  facts  k^own  ip 
tbt'm  ;  for  ia  trut;h  there  was  hot  aiiy  state  of  things  to  produce  a . 
rational  prospect  of  that  sort ;  and  indeed  it  may  welt  be  doubt- 
ed whether  ihere  call^  be  sucb  a  state  of'  thing^  in  a  country  Me 
France.  To  starve  a  singlift  town  or  fortress  is  practicable,  be- 
cause it  cannot  raise  provkions  ta  supp^  itse)f^  ^d  beoauise  it 
may  be.a|ifficient)y  prevented  from  receiving  supplies  from  with- 
out ;  but  the.  fertile  soil,  the  extensive  territories  and  sea  jRoafts 
of  Prance,  would  seem  to  fix  lipdn  an  attempt  to  treat  it  like  a 
towfk  or  garrison,  the  character  of  wild  aftd  chimerical.  > 

^At  ai^  Me,the»  ttiasi  bea  concurpence  of  circumstaneeiy 
vUchbave  not.  lMi(;pe|i^  IP  thaicpuntr/  daring  the  presents  war,  ., 

to  authorise  the  f>ro8tpect  in  question*  r>^ 

fi  the  ord^cs  of  17^3  are  to  be  considered  as  an  experiment  o^i 
this  subject,  (and  we  arcT  told  tbat  tliey  are,)  that  experiment  has 
ptoired  Uie  rashtMM  ^  the  hope ;  but  in  ikct  these  orders  made 
not  ei^peinnieAt  wbich,  has  not  been  already  made  by  those  of 
1799^iiqde(  drfimoatances  eqoallj,  if  not  more  favourable  to  sucb 
am.enterprise.  I  bdieve  the  truth  to  be,  that  Great  Britain  io- 
tended  by  the  orders  of  1795  to  supply  its  own  wants,  and  had 
no  expectation  of  mraking  them  instruffnJF^ntal' in  (he  reducfiiMi  of  ^.        ^ 

the  enemy.  .     ;  ■  %'    •  •  *  ---  ^ 
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-  Upton  thki  ^aK  of  the  case,  hekM  <?«Bt«^  my- 
self with  transcribing  the  observaftions  of  a  v?Hter 
of  the  firat  emittence  in  Americay^jiubltt^ 
tho  treaty  S9p»  under  diseaesioft' tihidre.  it  will 
irot  be  necessary  to  subjoin  moria  tbaii  a  Ifew  f*e- 
^(^ctions  of  my  own,  because  it  happens  that  the 
topics  now  Urged  at  the  Board,  ia  reference  to  thss 
article,  are  WBubslaQee  the  same' with  those  which 
occurred  Vb  the  enetnies  of  the  treaty  m  th# 
United  fljtates;  and  are  conseguently  considlefre^ 
and  (in  my  judgment  satisfactorily  refuted)  in  the 
number  of  that  publicatloa  which  I  am  about  jto 
quote.  . 

Indeed,  it  may  safely  be  assiertedi  that  if  these 
objections  had  not  been  bettevecf  in  America  to 
be  totaHy  groundless,  we  should  not  now  be  sit* 
ting  here  in  the  ^^hairacter  of  (^mmissioiiejRS. 

'  "        N<>-  XXXn.—Of  Carnillus: 

"  The  1 8th  article  of  the  treajy*  which  regulates 
^  the  subject  of  contraband;  haft  beea  g^evoualy 
'^.mtsrepresented-^the  objeeti^M  «Bad  sigaiiMtk, 
'*  with  most  aerimoiiy,  are  dismgelftkimAi  an'd  uu- 
*'  founded,"  &c.  .        ; 

^*  The  most  laboured,  and  att  the  same  time 
*^  the  most  false  of  the  charges  agaioat  the  ISlhc^ 
^^artiele  of  the  treaty >  m,  <Aat  it  ^oMotn^  jm$9i^ 
*^9i&ms  tabebe  Mntrabaaidin  cMesnotkefrtofore 
*\  warranted  by  the  lam  of  imttoni^  and. refers  Jo 

•  Getmrai  Hamilton. 
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''cases  are.  This  is  the  general  form  of  the  charge. 
^.TSie;ilK»ftM  A  petition  to  the  iegisIatare^of.Vir- 
^'gifiift  i^iMfes  itto  this  shape-^^e  tTM^  ex- 
."  prasdjr  adimite  ^^  ^  provisions  are  to  b©/heM'  t^on- 
"  *  tr^iband  ja  cm«9  other  than  when  boimd  tOian 
^'^iofoMed  placte^  and  implvedly  adsuts  fhat  such 
f*  *  eases  exist  at  preseirt/  "! 

"  The  first  ia  9  patpi^bie  untruth)  which  may  be 
^'  detected  bf  aJbare  penrn^l  of  the  article.  Tiie 
« last  is  an  untrue  iiiferenoe,  impregnated  with  the 
<f  m^U^nant  insinuaHon,  t^at  tlie»was  a  design  to 
'f  sa^ctiofi  the  unwai^aiOAble  pretension^of  a  right 
^'  to  H^Ua  famine  <m  a  4BhoU  fiatifm. 

"  Before  ii^'prDceed  (o^an  analysis  of  the  ar* 
f^ticle,  let  us  review  the  prior  situation  of  the 
•*  parties/'     , 

''  Great  Britain  it  is  known  had  taken  and  act- 
^j&dup^n  the  ground  that  she  had  a  right  to^top 
'^^nd  detain,  on  payment  for  them,  provisions  be* 
^'ldfigi|)g  to  jaetttrals  ^oing  to  the  dominion  of 
ff  Fwtli^*  ;For  this  violent  and  impolitic  mea- 
'^ Air^' wbieh  die  final  opinion  of  mankind  will 
^^.oertlaaly  condainA,  she  found  colour  in  the 
^  sayings  ef  some  writefx^s  of  reputation  on  pub- 
^Kc.tew-'' 

'  ^'  A,  passage  of  this  kind  from  Vattel,  has  been 
'^taore  thao  once  quoted  in  these  terms^/Com- 
'^ '  naqdi^es,!  ^.    Heineccius*  CQuntenancea  the 

*-- ■■     ■'    ; r— : — ^— : ^ ^   .  >         . 

*  I  have  exanuied  Rein«ccuit,  md;  find  Aei  h^  rapki  proYi- 
Amm  aoioaf  tiM  artictef  geaenlly  coacrliband  of  war,  for.  which 
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^<  o|Hnion,  aqd^ven  iGrtotms  wMw  ta;lJiter  to- 
**  wards  it. 

, ''  The  United  States  with  reasw  diipute^l  thai 
'^ooDStruetioA.of  the  law  of  natiotw  restraining 
^^  the .  general  propositicma*  :whioh^  cippe^  to  fe* 
^'  voar  ity  to  those  cases  in  whic^  the  ^vAmfe  of 
^reducing  the  enelay  by  famine  was  manifesl 
''and  probable,  such  as  the  oases  of  palticular 
''places  bowf  fide  besieged^  bjdckaded,  or  in- 
"ve^ted.^  The  gpy^minent  «ccording>y  remon* 
«  strated  against  thepiroci^ediogs  of  Great  Britain, 
''  4ttd  made  every ^^  effort  against*  it»  which  pru- 
"dence  in  the  then  poatoce  of  ^  affiurs  would 
"  permit.  The  qrder  for  seizing  provisions  was 
"  aiter  a  time  revoked^  (i.  e.  the  order  of  1 798- 
"W.  P-) 

"  In  this  state  our  Envoy  found  the  business, 
"  pending  the  very  war  in  which  Great  Britain 
"  had  exercised  the  pretension,  with  the  same 
"  administration  which  had  done  it ;  ^aa  it  16  be 
''  expected  that  she  would  in  a  treaty  witbas  e^ien 
"virtually  or  impliedly  have  acknowledged  th^ 
"  injustice  or  impropriety  oCthe  oonduct  t  &c.  &c. 
"  On  our  side,  to  admit  the  pretaBsioos  of 
"  Great  Britain  was  still  more  impossible*  We 
"  had  every  inducement  of  charact^r^  rights  and 
''  interest  against  it.     What  was  the  natairal  imd 

he  cites  Bynkersb.  c.  9)  and  Grotius,  lib.  S,  c.  I7f  s.  3.  It  need 
not  be  stated  tbat  these  writers  prove  the  reverse,  of  this,  and 
that  the  reverse  of  it  is  universally  adiQitted.  Indeed,  the  I8di 
article  expressly  admits  the  reverse  of  it.  yf.T. 
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^toiisl^  iMm^'dirt:  df  thiB;  embirti4is(»fteiit  t  Plainly 
?  to  }etjve  the  point  urisettled,  to  g€t  ritf  'of  it,  to 
<*let  It  reiiiilif)<  sulmtaiitiilHy  where  it  ww  t)*fore 
**  the'  treaty.  ^  3SW*  /  kuve  goodgr^n4t6  Ikliefe,   ' 
^  warthiBf  reil  imderstahdhig  ofHf^  We.iiegooia- 
'^•tw»)»rirf'the  article  has  fiiifiUed  ttwrt  view,  v    / 
'<  After  etmmetBtmg'  6fpeci^e&\fy  mhtfX  arlicfecr 
^dball  be  tltonteA  corHrftbahd,  it  "^rdtoeda  thtl»t 
*^^€i;«dMMier6aif  Cti^  diffl^ttity  of  a^^reetUg  cm  the 
'^  lpreei9€  casi9  in  ,  lA^lnch  aUne  'ptmwiMU:  imd 
"^  ^  irfAcr  artideg,  not-  geh^fatty  ^Kmtmband;  arfay  . 
^^  ^  be  regarded'  86  *mehv  rend^&rf^  it  eocp^^mt  -tdr 
'^'proiSEtde'agareait  t^  mconfTemenced  ahd  ihla- 
^ '  uii^eratalidings  ^wbi^fa  imght  there  Mlse :  tt  ia 
"'further  agr^dj  that  ivfrbenever  any  such  arti- 
" '  desy  80  bee^tntng  ieontraband,  according  toHU 
"  *  laws  of  natUmsi  ^haU  for  tfaM  reacson  be  seiz- 
"  ^  ed,  the  s^iikie  idhaH.  iiot  be  confiscated,  but  the 
^^  Wners  tbWeef  ahirii  be  spaedily  and  complete- 
,u<|y  iQdem|ai#ed;  and  the  captbra,  or,' in  their 
^^'defeaft^'tlii^  ^ei-nfiient  under  whdse  utithority 
♦•J^fbffy  ^t,  saiftli^pi&y'to  the  masters  or  oirniBrs  of 
^^  auch  veMbels  thcf  fntl'  vfttad  of  all  the  anfeleiif 
<<  ^  wkk  a  reastoaable  mercantile  profit  thereoji, 
"  i  together  ^^^  the  freight;  and  also  the  d^mtur- 
**  *  rage  intitfenf  to  such  detention," ' 
*"    "The  difiiculty  of  agreeing  on   the   precise 
"^cases  in  which  articles  not  generally  contraband ; 
"  beoome  ao  from  particular  eirc^Bi|ita«ceb«  ia  ea^> 
^^'preaaly  aasigned  aa  the  Qicicive  to  tb^  ^(Mi|iit)iii^ 
^>wl^ab  •fcUoiWi  -:■' '  '- ''  -  •  i  ■  -••  •;     • '  *' ,  '* 
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'*  wjbftltei^'  iwra-  ii^lended  to .  b^.  •dmitta^f  <i^ 
^'HfMBd*  Out  tbiB  di;ffieiiity  .read«i«4  it^lpe^ 
'^jimeSb  to  |ijpmM«  ftfain9t4ti0  mconi^eiisiofm^n^d 
^'.rnkmimdm^findif^H^  wbhh  miglH  tfaeiuei^  aqw ; 
^^  prMiinott.  with  tbia  ?iQW  U^  t|HiBt|A»rft^  nwde> 
^*  w^icfa  « thftt  0f  ^  iifae^^  o<K^|iiM|Miiti0ii  £^  lite 

'.f  riaiw  i^;  that  in  dcmblftil;  (W9e%  ^  th^  aeomfe^ 
if,  jpi^tfe0jM  ^  ^^  iwwtrtil '  ptMy  bemg.  obvutted  or 
^^^M^O^  hf  i/ompmmii09!f  (fcere  q^ay  be  tbeieM 
f^^CMa^ipr  lei]0^pta^tiqfi'  to-4>iMitro¥0i^y  and  ivp* 
^^tiirei  jiftd.  (b^  ..aflSiir  amy  h^  ttie  JEjKtf^^auflccpti^ 
l^^l^iB  oif  ^i^oeietioa  .^d  QCOMQfii^H^oiar^  .More 
^^tll^a  tibis  canaac  b^^  pretefodedi  JbecwiBe  the 
^jimgfe^mevd  U»  ^*  tjia^»  Jwheueyei^  any  auch  arti- 
'^ '  cjefl^'  9o  ^beooiQu^  Qootrsiiband  a^^swding  to  the 
<^ '  cxjMtingJaw&of  aatioMi'sMI'fof  ^ibiA  reMoabe 
'< '  sei^d)  th»  a^io^  ^shaU  not  ,i)ii.4iilifiacatBd^  J^ 
"  *  the  owners^ /&c," ' 

''  Thm  the  eriterion  qf  tbe;/<Mka«iift  wii^.^^ 
V  cla%  not  geoeratty  oQfitnbimdi  ^si^y  -ifompBf^ 
<'tid«Ur  etrcum«taQaea/tmK>me;W!»  »  m:|^v«^ 
/ftfae  €a!;e^4i«f  io^i^/f  iiM|Ai(^ 
fSajfcirtiag  law  of  |i>|ition«(  f^  thier  tf||l9^t)|a, tn^ttf^o- 
^'tion  happens.  When  tbas^  kw»  j^90wmi 
"  them  contraband,  they  may  for  that  reasQn  be 
^'aeiMd  ;  when  otherwige^  they  may  not  be  sei?^ 
^tred^  >  Saefa  pifty  b  aa  free^ne  the  other  t€i  de- 
H^eid»mh^hi^T  the  kwiaofaMtipiiadt:^  l»  tike  fiten 
^l  ca&fe;-  prdttoimoe  eoatraband  of  ao^  avtf 
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•         •     •  •       •      - 

<'  w^^Mgeil  to  bef qi!«Med  bf  ,ti»^  ttpbif^  Vf  the.  - 
^'  other.  If  one  por.tyT<m  a  fyiw  pMte«t  «#  b^i&j^ 
''authorifM  by  the  iaw  of  natioiis^ -ttdtel^  a 
'^  BeiBwe;  the  olber  10  at  MlUheifHf  tec^tMt:  ft^ 
"^  to  9H[ieal  to  thbae  laiM,  ood  tf  W  ^hvifca  6t,  to 
''  oppose  '^v^  to  li^priaal^^aiid  war. '  Tkm  is  the 
^  expr^^as  tenor  of  t)b«  iHPo^MCui ;  them  is  mAing 
Mtolheooatrarf ;  il^jUUttg tiiatfiafrcmr the f roiind; 
^^  Qotteof  th«t  wttrraiita  «fitber  party  io  flidktiig  a 
"  s^isure  whipb  the  hnra  of  oationii)  /fBdepetid^iit 
'^  of  the  tmfiLtyf  donotfeumt;  ^othmg  whijph 
^^obligea  eithcNr  partfto^mibant  tp  o«e,  whtm.itis 
<^  of  o|Hiiioa*lftiit  the  law  of  naftions  has^b^n  w>-' 
«lated  tgrV  -  »      * 

'*  Bot  aa  Uhet^  aanaipeOTa^oii.  la  to  bo  amd^iii 
*'  every  eaae  of  aekurr  frh£sreof  dtfTeremtei^^  6pr- 
'^  Aioft  happen*)  «i  mU  beaome  a  questie^  of  pni- 
^deooe  a&d  expedteoey  whiBther  to^he  aatiafied 
'^wkb  the  coflftpeaMtion,  or  to  aeek  further  re-^  . 
-Vdi<es$^    Tlie<  proviaioQ'  will  iH' doubtfd  cases 
*^  render  an  accommodation  of  apittion  the  more 
'*esPtfiy^aa4  M^  ainmrnataofe  condiictog  to  the'  1 
ff  pveaervatioa  af  pieiaoe^  ia  a  wduablet  wgredienf ' 
^ift  (he  tseaty;    4  ^^^  difibrMft  phraseology 
^'  me($  (o  *^$gm  hmm  espMted^^  if  the  nrtentioii  IjHfed 
''  been  to'  leave  ea^  P^ty  at  fttll  liberty  to  iawe 
.  ^^  agreeaHilf  to  Us  own  opinumof  the  laws  of  tm- 
*^  HonSj  upon  the  conditio^  of  making  compen- 
"  B&tioa« ,  iHie  stipuletion  mNild*  not  then  hove 
'i  beeib    ^t'U  ia  a^eed  tbat  "wheii^ver  ei^er  of  ^ 
*' '  the  contracting  parties  sSall  «Jiz»  fttty  sobh'  at- 
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'<  not  tlae  ^/Mti&»  4>f  eitker  pmrhfy  but  the  fact  of 
'<  the.  aiticieii  having  beooma  oodtraband  by  the 
''  lair0  of  nafions,  the  condilton  of  the  seizore. 

^^  A  >  cavH  bM  arisen  on  the  tef m  '  existing/  aa 
*'  if  it  had  .the  eflfeet  of  enabKng 'one  of  the  par- 
*^  tiea  to  melke  a  Ww  of  Mtiona  for  the  occasion.* 
f^  But  this  is  mere*oaviL  No  one  nation  can  make 
^\  a  law  of  nationa,  no  positive  regulations  of^  one 
^  atate,  or  of  a  partial  nomination  of  states,  can 
<<  prejteiid  to  Uiii  character.  A  law  of  nations  is 
^^  a4aw  iflrhieh  nature^  agreement,  or  Usnge  has  es- 
^^'tabliiBlied  between  nations ;  as  this  may  vary 
'^  from  Qfie  period  to  another,  by  ^greemeut  or 
<^  usage,  the  article  f  ery  propcfrly  uses  the  term 
'^  ^  existing'  to  denote  that  law  ^hich,  at  the  time 
^  the  transaction  .may  happen;  shall  be  then  the 
**  law  of  nations.  This  is  a  plain  and  ob^ufi 
,  *^  use  of  the  term,  which  nothing  but  the  spirit  of 
^^  misrepresentatum  could  have  perverted  to  a 
,  ^^  different  meaning.^ 

''  The  argument  against  the  foregoing  constrae-  * 
^  tion  is  in  substance  this :  It  is  now  a  settled  doo<- 
«  ^  trine  of  the  law  of  nations,  that  provisions  and 
Mother  articles,  not  generally  contraband,  can  ea- 
Hi&ly  become  so  when  going  to  a  place  besieged, 
^'  blockaded  orinvested.  Cases  of  this  kind  are  fully 

■4i     ■   I  *■     ,    ■   - ■'■    t       ■..■■■*,,  ■     ■      ■  ■  j'> — ' ;  .  ■ 

*'niift  hat^Qot  been  wt^tA  at  the  Board  on  this  occasion,  but 
in  th«  ^Hm  of  Ike  Betsey,  Fvrlang^  Mr.  GostUng's  objection  to  the 
'^  juif|sd|ctioii  Wotfots  iQi  it.    W.  P.      .... 
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.         '       »         [317]  > 

'^  ptrovided  for  in  a.  ^ub«equent  part  of  the  chicle  ; 
^^the  impttealioQ^  therefore,  is  that  (Wmething 
'<  more  was  iafended  to  be  etnbraced  in  th6  aater 
"  cedent  part*'*  -      -\  • 

''  Let  4J8  rfirdt-exauine  the  fact  whether  all  the 
*^'icaaei0  of  that  kind  are  oomprebended  in  the 
^^ subsequent  part  of  the  article—-!  say  they  are 
'^not.  TheremuBiining  part  of  the  clause  divides 
'^itself  into  two  patt^.  The  first  dtocribes  the 
'^ea^e  of  a  vettdel  sailing  for  a  port  or  place  be- 
**  longing  to  an  enemyi  withoMt ,  knowledge  thai 
^  the  same  i^  -.either  besieged,  blockaded,  or  in- 
<<  vested  and  provides  that,  in  such  a  case,  the 
<^  vessel  ni^y  be  , turned  away»  but  not  detained^ 
<<iior  her  C9rf  6,  if  not  contrai^and,  <;onfiseated, 
'^unless  after. notice  she  shall  again  attempt  to 
''  enter.  The  second  describesthe  case  of  a  ves- 
^*  selor  goodii* which  had  entered  into  such  port 
<t  or  place  before  it  was  besieged,  &^.;  and  de- 
*[  olartsfs  that  neither  the  one  nor  the  other  shall  be 
'Mi^h)e  to  coafittcation,  but  shall  be  restored  to 
"tbc  owners  thereof.  Theeje  are  the  only  eases 
^^deseribed  or  proyided  for.  A  third,  which  oc- 
'.<  ettra  rathe  slightest  feflection»  is  not  meationedt 
**%he  case  of  a  r^^sel  going  to  a  port  or  place 
*l  which  ie  besieged,  blockaded,  or  invested;  with 
^'  notice  of  itfs  being  in  that  state  when  she  eoni* 


'  ^  Thtt  di^nment  at  the  Eoard,  stodd  thus  :^— case^  rehttive  to 
iBieg«v&^»  •rer<iH)r  ]kaWd«d  (6t  m  iht,MKi  pi^^f  tiieartick, 
«s4,  tbtr^kftt^jOp  fomer  j^n  h^'mtMi^it^^e9$bta£it.  mHaething 


■r-   ■■   •    ■  ■■ ;.  .^t 
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***inenctt  her  Voyage,  or  previouii  to  her  reoeiv* 
"ing  notice  from  the  b^egirig,  blucknrUng,  or' 
"  invesling  pariy.  This  is  left  to  the  operatioa 
*'  of  the  general  law  of  nations,  except  no  far  as 
"it  may  be  affected  in  ree»pect  to  compenfiatrrm 
^*  by  the  antecedent  clause.  Thus  the  fact  which 
^"is  the  foundation  of  the  argument  fails,  and 
"  with  it  of  course — ^the  argunvent  itsdf. 

**  But  had  this  been  otherwise,  tbe'concluston 
"would  still  have  been  erroneous/  The  two 
'''clauses  are'entirely  independent  of  each  other, 
"and  though  they  might  both  contemplate  the 
"  same  cas6s  in  the  whol6  or  in  part,  they  do  it 
"  with  an  eye  to  very  different  purposes." 

"  The  object  of  the  first  is  to  lessen  the  danger 
"  of  misunderstanding,  by  establishing  thi:^  gene- 
"  ral  rule,  that  whenever  articles  not  geilerally 
"  contraband,  beconie  so  fVoni  particular  circurti- 
"stances  according  to  the  law  of  nations,  tfiey 
"shall  still  not  be  confiscated,  but' when  seized 
"  the  owners  of  them  shall  be  inderhnified." 

"  The  object  of  the  last  is  to  regulate  some 
"  special  consequences  with  regard  to  vessiels  clnd 
"  goods  going  to,  or  which  had  pi-cvitMisly  g^^ 
^*  to,  places  besieged,  blockaded,  or  Invested  ;  rad 
"  in  respect  to  which,  the  dispositions  of  the  laws 
"of  nations  may  have  been  deemed  doubtful  or 
"  too  rigorous.  Thus  it  is  held,  that  the  laws  of 
"  natii)n8  permit  the  confiscation  of  ships  and 
"  goods  going  te  places  besieged,  blockaded,  or 
"  invested  ;  but  thirf  dause  decides  thatif  going 
**  without  notice,  so  far  from  being  confiscated 
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^Uhey  »hall  not  eveabe  detfti«ed^,  but  dhldl  pe 
^*  permitted  to  go  whitbersoeveF  they  please*  If 
^*  they  persist  after  notice, '  then  the  contumacy 
*^  shall  be  punished  With  cotifiscatien.  *  In  both 
'^ instances,  the  eonseqoence  is  emir'ely  different* 
•*  from  every  thing  in  the  antecedent  clansfs  Tbere 
/*  Aen '  fe '  seizure  with  compensation.  Here, '  in 
^  one  iuMance,  seizure  is  forbidden,  and*  permis- 
'•'  fhou  to)g€r  else  where  is  enjoined.  In  the  other  in- 
^stancest  the^  offending  things  are  confiscated^ 
^  which  excludes  the  idea  of  compensation. 
**  Again,  the  last  part  of  the  last  clause  stipulates, 
**  in  the  case  which  it  supposes,  the  restoration  of 
^'  the  property,  to  its  owners,  and  so  excludea  both 
^^seizAre  and  compensation.  Hence  it  is  appa- 
^*  rent  that  the  objects  of  the  two  clniises  are  on- 
**  tirely  foreign  toeach  other,  and  that  no  argument 
^or  inference  whatever  ciLBbe  drawn  from  the 
*•  oaie  to  the  other." 

**  if  it  be  asked  what  other  cases  there  -ean  be, 

*' except  thosp  of  places  besieged,  blockaded,  or 

• «  invested  ?  and  if.  none  other,  what  difficulty  in 

.''  diefining  theni  ?  and  why  leave  the  point  so  vague, 

^'and  indeterminate?    f)ne  answer,   which,  in- 

^  deed,  has -already  been  given  in  substance,  ia, 

."  thiat  the  situation  ^f  ofte  of  the  parties  prevent- 

^  ed  an  agreement  at  the  time ;  that  not  being  able 

**ta,agree,  they  could  not  define,  and  the  ahernp- 

^^  ti?e  waa:  to  avoid  definition;    The  want  of  defi- 

f^  nitioti  only  argu0i9  want  of  agreement.     It  is 

;  ^  strange  logic  that .  t&is  -or  (bat  in  admUtec^.  be- 

*^  cause  nothing  is  defined  T 
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^^^AAQibBt  Mwm^'itkf  that^even  if  the  pftittes  bad 
'<  been  agreed  Ibal  (hare  wf^re  no  other  ease»  than 
**  tJm^e  of  bediegedt  bloekadedy  or  invested  placeB, 
<"  atill  there  •would  hav  e  remained  mnch  room  Ibr 
^'dispute  about  the  preoise  eaaea^ nowing  to  the 
^^  impracticability  of  defiiuBg  what  ia  a  besieged, ' 
**  blockaded,  or  invested  place.  About  thia  there 
'^jhas  been  frequent  contro^eray ;  a&d  the^  faot  is 
'^  so  toinplicitted)  and  puts  o»  «ti€li  a  variety  of 
^  sbapjBSy  that  no  definition  ^an  well  he  devised 
^^  which  will  suit  alL  Thence:,  natioiis,  in  their 
'^^compacts  with  each  other,  frequently  do  not  at-> 
^Hempt  one;  and,  where. the  attempt  has  been 
<^  made,  it  has  ieft;atmost  as  much  roono  for  dis* 
^^pute  about  the  definition,  as  th%iie  was  about 
^nhe  thing/'  \ 

f''  Moreover^  is  it  impossible,  te^Mxiceiyp  odier 
f*  cas^s  than  those  mentioned  above,  in  wfaieh  pro- 
*^  visions  and  other  articles  not  generally  costra- 
i*  hand  mig^t,  on  rational  ground^,  be  deemed  «o  ? 
^  What  if  thby  were  going  expressly^ and  withno- 
"  tioe  to  a  besieged  army,  wherel^  it  might  ob- 
^'  tain  a  supply  esfential  to  the  suceeas  of  its  ope^ 
^'  rations^?  Is  there  no  ilbubt  that  it  would  be  jus- 
^^tifiaWe  in  such  case  to  seize  them?  Can  the 
"liberty  of  tradebe  said  to  apply  to:  any:  iostanee 
v"  ef  direct  and  immediate  add  to  a,  miKlmy  et- 
^^pedition  f  It  would  b»  at  least  a  singular  effsi^t 
*'  of  the  role,  if  provisions.  cquM  be  carried  without 
^  interruptieti,:  for  the  aupply  of  a  SpMiifa  army 
•«  besieging.  Gibreltens  ^Benv  if  destined  for.  the 
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"  stopply  of  the  gdrrisoiv  in  that  piaee,  they  taight 
**  of  right  be  seized  by  a  SpAntsh  fleet. 
•    ^  The  ca  ltim»iaCots  bf  the  article  iiave  riot  had  ^ 
^*  the  candour  to  notice  that  it  id  not  eO'nfined  to 
^pravisfong,  but  speaks  of  provisione  and  other 
**drticiei8.     Evcn-thisia  an^ngffediemwhid^lcom- 
^  bats  iigpb  !SUpposition  that  couDtenahce  was  to  be 
^^gryeir  t^  the  pretensions  of  Great  Britain  with 
"  regard  to  "provisions  which,  depending  on  a  riea- 
*^soft  pecwKar  to  itself,  cannot  be  d^eined  to  be^ 
''sQpported  by  a  clause  inchiding  other  articles 
'*  to  which  th&t  reason  is  Mtirely  inapplicable.*' 

"  There '  is  one*  more  observation  whicli  ha» 
^beeh  uHtde  against  this  palt  of  the  article,  which, 
'^tnay  deservb  a  minute's  attention..  It  h  this, 
'*  that  althotigfa  the  true  meaning  of  the  clause  be 
♦^snchas  1  contend  for,  still  the  existence  of  it.  af- 
^  fords  to  Great  Britain  a  )[H*etext  for  abuse,  which 
^she  may  improve  to  our  disadvantage*  .  I  an- 
^swer,  it  is  difficult  to  guard  agaiifst  all  the  per- 
^^Y^f^ions  of  a  eontra(^t  frhielt  ill  £iith  may  sug- 
^gest.  '  Bat  we  have  the  same  JBecurity  against 
'^  abuste  of  this  sort,  that  wb  have  against  tHose  of 
**  (^her  kinda^  the  right  of  jodgiiig  for  our^etveg, 
*nnd  tfce  powe*  of  Causing  oo*-  rights^  to  bie'>5^- 
♦'  spected.  We  have  this  plain  and  decisive  fe- 
•*ply  to  make  to  any  uracandtd  constructioii  which 
"^  G!reBt  Brttlun  tnay  at  any  time  eisid^avottr  Co . 
'^-raise.  *  The  article  |[K>intedly  and '«xplicft!y 
*'*  makes  the  existing  law  i  of  iitfti/m*yth^  stu* 
*<**dard  of  the  cases  in  which  fou  sifty  rtghtfiilly 
'<  *  seize  provisions  «ftd  othei'  w(t«lest  not  geii^^ 
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'^  *'  x^Wjr  £OBtrabai\d.  Tbis  law  does  not  ftutbo^- 
^^ '  rizo  the  seizure in  the  instance  in  question  ;  you 
\^  ^  liave  coQ^quen tly.no  warrant  under  the  treaty 

.  M  *  for  wh^t  you  xJo/'  *       .       / 

/'  The  same  disingenuous  spirit,  which  tinctqres 
*'  all  the  conduct  of  the  adversaries  of  the  treaty, 
''  has  been  hardy  enough  to  impute  rtp  Jlt  the  last 
**  order  of  Oreat  Britain  to  seize  provisions  goinf 
*' to  the  dominions  of  France/'  '..... 

"Strange!  that  an  order  issued /bjsifore  the 
"  treaty  had  ever  been  considered  in  ti^is  conatryji 
'^and  embracing  the  .otbex  neutral  powers  be- 
/^  sides  the  United  States  should  be  represented 
**a8  the  fruit  oZ  that  instrument!  The  appear- 
^^  ances  are,  jd>at  ^  motive  no  less  imperious  than 
/^tha^t  of  impending  scarcity  has  grei^t  share  in 
!^  dictating  the  joneadure,  and  time  1  am  persuaded 
^VwiH  prove .  Hiat  U  mU  not  toen  he  pretended  to 
*\  justify  it  hyuny,  thing  in  the  treaty  J*^ 

In  this  la^t  persuasion  it  appears  that  this  wri^* 
ler  has  been  mistaken ;  but. his  inducements,  to 
adopt  it  will,  hiardly  fail  to  i  convince  those  who 
shftil.  be  disposed  to  examine  them  with  candour, 
.  thfut,  although. ihQ  pervasion  haa* not  been  coun- 
tenanced Jby  the  event,  it  will  not  be  brofight  into 
discredit  by  it.  ^  \.  <      \      . 

There  is  one.  topic,  whicji  the  l$thartj|c1ie  ^f  the 

.treaty  has  produced^ at thq  Board,  U|H>a  whiph  Ca- 
miUushjis  not  <)bserved,  and; iipou' which  I  shall, 

,  (Vf  course,  .bestow  sonoie  alight  consideration. 
.  /Tb^ -article  j^ays^  t|iat  the  owners  of  the  cargoes 
becoming  cjontraUjaidi  by Jii^  hw»i.(^  nations,  and 
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for  that  ("eason  seized,  shall 4)e  speedily  and. €0?^-:  * 
pUUly  indemnified. 

It  is  argued  that,  as  the  article  gbes  on  to  e^rpress 
the  understanding  of  the  obntFarting  parties  as  to 
the  import'  of  the  te'rriis  tompletely  indemnified^  . 
by  prescribing  a  rule  for  the  attainment  of  com- 
ptote  inaenuiifieation^,  we  have  here  a  precise 
eolqlinoeniaiy  upon  the  words  "  full  and  complete  . 
^mpensation/- '  used  in  the  seventh  article  of  the 
treaty.  * 

"The  rule  16,  <* the  value  of  the  cargoes  and  ij  \ 
reasOnabre  mercantile  profit,  with  freight,"  &c.    . 

•  I  sliall  not  {rouble  mysfelf  to  inquire  irtto  the 
extict  scope'  of;  this  rule, — nor  shall  I  occupy- my- 
self with  an  inquiry  whether  the  words  indeinifii- 
Xatiori  and  compe^tsiition  are  so  far  synon^moufi^ 
as  that  we  should  be  justified  in  taking  the  seiise^  , 
of  the  contracting,  parties  upon  the  import  of  the 
former,  as  conclusive!  evidence' of  the  import  <Jf 
Hhe  latter.     For,  surely,  a  rule  which  should  com- 
pletely indemnify  or  compensate  the  owner '  of 
goods'  become  epittrablind,  and  '  for  that   redsdn 
rightfully  taken 'from  htm  by  the  IdtM.of  naiiapil 
itiight  still  be  wholly  inadequate  tollie  cbraptet6 
ecmp^nsation  tif  the  owners  of  a  cargo  «?riwi^- 
fully  captured  or  cbndemned:        '/   '^ 

The  term  complete  indemnification  or  compen* 
gntiim  depends,*  for  its  sciope  and  for  the  rule 
which  shall  attftin  it,  upon  the,  tiatiire  of  the 
case  to  be  redressed.  We  are  required  by  the 
.  Vllth  article,  in  all  case^  to  g/ant  *^  complete 
eoftipeosatibh^^'wlierar  Wc^'gWint  any  thiitg — toit 
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do  we  apply  tbe  sawe  rule  in  eyerjr  easel  or  <}e 
we  not  rather  understand  by  '^  complete.  OQmf^B^^ 
sation"  that  retrfbution  wliich  is  commiensurate 
with  the  injury  received?  • 

In  short,  it  can  never  be  satisfactory  to  at^tract 
the  words  ^^  complete  indemnification^' in  the  18l)i 
article  from  the  subject  to  which  tbay  ar^  f^ptied* 
and  then,  reasoning  upon  their  abstract,  n^eanic^ 
to  draw  an  inference  from  them  <  that  ^aU  affect 
•  an  entirely  different  subject.  There  is  not  a  mea-- 
ber  of  this  Board  who  has  heretofore  aeted  upon 
this  idea.  We  have  all  agreed  thatin-gwating 
**  comfJete  compensation'^  We  ariJ  not  always 
obji^ed  to  give  freight  or.demurragec;  hut  the  rule 
in  the  18th  article  gives  freight  a^d  deaiurfage 
uhiverBQliy ;  and  if  that  rule  is  proper  fpr  our  go- 
veximteiEit  at  ail,  we  must  adopt  it  unifbrmiy,  for 
wd  are  ^ompe^lledta  grant  eomplfte  compensation 
jti  every  instance  in  which  it  is  proper  for  us  to 
relieve.  This  libsordity  woul^.  follow,  that  w6 
should  appl^  tVe  s^m^i^measore  of  redress  to  case^ 
wholly  different  in  prmciplq,  and,  indeed  of  suit* 
tnigthe  cbihpen.sation  to  Ihe  injury  ui^der  all  its 
i^r^oistances,  should  treat  alike  a  claimftnt  whose 
case  was  liable  to^QO  exception,  an^  one  whose 
case  was  attended  with  such  facts  a^  nat  only  to 
warrant  the  or^nal  capture  .for  tbe  purpose  of 
judicial  investigation,  but  ta  destroy- (hjB  ecpiitable 
«laim  to.freight  and  all  title  to  d^guirrage. 

2<J1y.  We  are  pext  to  inquire  whether  tjiese  qr- 
dei»  were  jusCifi^,^y  ne^ew^y^  .Gtest.But&inhe^ 
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tag  as  alleged  at  the  time  of  issuing  them,  tbrea- 
teofed  with  a;  scarcity  of  those  articles  directed  to 
J)e  seized'. 

I  ^11  not  deny  tb£|t  eoctreme  necessity  may  jus- 
tify such  a  measure.  It  m  only  important  to  as* 
certain  whether  that  extreme  necessity  existed  on 
this  oecalsioB, .  and  upon  what  terms  the  right  it 
co<nmunicated  tnight  be  carried  into  exercise. 

We  axe  told  by  Grotius,  that  the  necessity  must 
not  be  imaginary— that  it  must  be  real  and  press- 
mg,  aiid.that  ^v^n  .then  it  does  not  give  a  right 
of  appropriating  the  gcwde  of  others  until  all 
other  meaa&  of  relief,  consistent  with  the  neces- 
sity, hav^  been  tried  and  found  inadequate*^  Ruth- 
erforth/Burlemaqui,  and  every  other  writer  who 
consideirs  this  subject  at  all,  will  be  found  to  con- 
cur in  this  opinion. 

No  facts  are  stated  to  us  by  the  agent  of  the 
crown,  from  which  we'  might  be  justified  in  in- 
ferring that  Great  Britain  was  pressed  by  neces- 
sity like  this— or  that,  previous  to  her  resorting 
to  the  orders  of  councU,  other  practicable  means 
were  tried  for  averting  the  calamity  she  feared. 
It  is  not  to  be  doubted  tfiat  there  were  other 
means.  The  ofiqr  of  an  advantageous  market, 
in  the  diiSerentporto  of  ;the  kingdomyWas  an  ob- 
vious expedient  for  drawing  into*  them  the  pro- 
duce of  other  nationdL^  Merchants:  do.  not  require 
to  be  forced  into  a  prafitable  commerce.  ,  They 
will  smid  their. cargoes  where  interestinvites,  and 
if  this  inducement  is  held  out  to  thentin  time,  it 

will  alwayc^  {[^oduce  th^  'efiect  intended*^ 

42  •       '      • 
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But  fro  long  as  Great  Britain  o&eted  \em  for 
the  necessaries  of  life  than  coald  hzve  been  ob- 
tained from  her  enemy,  was  it  not  to  be  ^xpeoted 
that  neutral  vessels  shoatd  seek  the  ptfrts  of  tbat 
enemy  and  pas&  by  hef  own  ?  Can  it  be^  said  that 
r  under  the  apprehension  (not  under  the  actual  ex-« 
perience)  of  scarcity,  she  was  authoi'ized  to  bitve 
recourse  to  the  forcible  seizure  of  pro?isieiii'  be* 
longing  to  neutrals,  without  attempting  those 
means  of  supply  which  are  cob^listieixt  with  t^e 
rights  of  others,  and  which  were  not  ttseompatibie 
*  with  the  exigency  ? 

After  these  orders  had  been  issued  and  carried 
into  execution,  the  British  goine.rnmeat  dul  what  tt 
should  have  done  before.  It  ofifered  a  bounty 
upon  the  importation  of  the  articles  of  which  it 
was  in  want.  The  consequence  was,  tbat  neutrals 
came*with  these  articles,  until  .at  length  the  mar* 
ket  was  found  to.  be  overstoeked.  The  same  ar- 
rangement, bad  it  been  made  cit  an  earlier  period^ 
would  have  tendered  wholly  useless  the  orders  of 
1795. 

I  do  not  undertake  to  judge,  for  I  have  no  suf* 
ficient  data  upon  which  to  judge,  whether  at  tha 
time  of  issuing  these  orders,  there  was,  or  was 
not,  reasonable  ground'for  apprehei^ding  thatsort 
of  Scarcity  which  producer  severe  -national  dis* 
tress,  or  national  despcmdency,  unless  extraordi* 
nary  measures  were  taken  £br  preventing  it. 

But  it -will  not  admit  of  -  a  question^  itfaat  there 
waa  no  ground  for  apprehending  that  such  a  ca*> 
lamity  would  happen, /t^t^^  tke  goeef^Mmt  re- 
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^ihrUd  to  iSUpridEUi^ms  %pon  neutral  trade,  0/nd 
Mieized  by  violence  thd  property  of  its  friends. 
\  That  sHeli  a  resource  dhould  not  be  placed  in 
the/ftojpit  of.  the  expedreuft  for  warding  off  an  evU 
}ike  thii^f  seen  only  >n  perspective^  is  too  plain  for 
argument. 

I  do  not  desire,  on  this  occasion,  to  determme 
ittore  than  is  necessary  to  the  formation  of  a  cor- 
rect judgment  upon  the  case  before  us :  aaiid 
hence  it  is  that  I  content  myself  with  the  limited 
ri^w  I  have  here  taken  of  this  part  of  the  subject. 

Let  it  now  b.e  supposed  that  the  alleged  ne- 
cessity was. such  as  Warranted  the  orders  pf  1795^ 
a^d  the  seizure  under  them.  How  doe3  this  Vary 
the  rule  of  compeqsation  1  Upon  this  suppo^itijcm 
no  more  will  be  proved,  than  that  Great  Britain  * 
might  by  force  assume  the  pre-emption  of  the  ar- 
ticles in  question ;  but  pati  it  be  imagined  that  she 
could  assume  this/ pre-emption  upon  any  othefr 
terms  than  givinjp;  to.  the  neutral  as  jmiQh  as  he 
could  havaobtMned  from<  those  to -whom  he  was 
carrying  them?  -  •       .  '  ;  \  . 

Great  Britain  mi^ht  be  able  to  say  to  neiiti'als, 
"  you  shall  sell  to  us  f  but  (foes  it  i&>lio\ir  that  she 
cou(d  aisp  9jqr,  you  sbadl  sell  tp  na.upon  worse 

'terms  liMui  you  wo<dd have procdred elMH^heve in 
the  lawful  prosecution  of  your  cctmIllerce^? 

The  authorities  already  cited  iii  a  note  willan- 
«wer  these  4ua0tiens  satisfactpdl^^    : ,  . 
-OrodttSiiik  2^  c*  2,  9.  €;  &tc.— lib-  3^  is.  1,  s.  5, 

'  c.  17,  8.  I.  feCi'^i  Ruth.  86,  and  j^urlemaqui — 
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Vattel,  b.  3,  c.  7,  s.  12^—1  R«rkK.  465—2  AntfaV 
586, 7.  '      . 

But  upon  such  a  subject  nekh^t  ^ulborities  nor 
arguments  can  be  required. 

WM.  PlNKNEY. 

London,  25M /ufM,  1 797.. 


THE  MOLLY— ro«*»g^^. 

Mr.  Pinkney. — The  information  given  to  the 
Board,  by  Joshua  Johnson,  Esq.,  in  relation  to 
this  case,  has  satisfied  me  that  the  memorial  ought 
to  be  dismissed.  / 

'    But  for  that  information,  I  should  think  the 
claimants  entith^d  to  demurrage.* 
'  UlikFeb.  1797.  WM.  PINKNEY. 


*  It  may  be  nqcessa^ry  to  add,  by  way  of  explanation,  that  the 
demurrage  above'alluded  to  is^  n<yt  on  Account  of  the  detention 
of  the  vi'ssel,  j^/^  the  purpose  of  giving  effect  to  the  eaptoji^t  right 
to  the  eargp,  tot  <tii  Mfcoimt  of  h&r  detention,  lohen  it  was  na 
longer  necesseuy:  in  reference  to  the  cargo^  And  irhen  the  object 
of  It  was  solejy  ttie  vessel,  herself. 

The  papers,  boiti  false  and  true,  and  all  the  evidence  in  the 
iJkust* ,  concurred  in  showing  ihe  property  of  the  vessd  to  foe  as 
dalmed;  •ftd^'biA  for  ther  informati^i  of  Mr^  Johnson,  I  «hoiild 
kaYe^-detemio'ed  that  laqoi/'y  into  that  property^  iifter  «K!h  a  con- 
currence •  of  .testimony,  Was  unreasfQ^pably  protracted,  and  that  • 
much  of  the  intermediate  detention,  from  the  appearing  of  that 
testimony  until  the  decree  for  restitution  was  wrongful. 

Tht'  capture  was  on  the  8th  of  August,'  »793t  The  cargo  was 
condemned  2d  of  May,  17^;  hut  the  vessd  wai  n«t  restored  tin- 
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THE  SALLY— GAaafe,  Master. 

Mr» ;PiNKNKY,~I  am  of  opinion,  1st.  That 
ike.  claimanta  a^*  ^entitled  to  the  costs  below>  to 
damages  and  demurrs^^.  2d.  That  tfiey  are. 
^titled  fb -the  costs  of  appeal,  and  to  be  reimburs- 
ed sueb  costs  as  wer.e  adjudged  against  them  to 
the  captors; 

There  wcks  no"  probable  cause  of  Seizure  or  de- 
tention. .; 

The  orders  of  the  6th  November  1793,  relied 
upon  in  the  respondent'/^  printed  case,  might  have 
excut^d  dbe  captor  ia*  a  controversy  between  him 
and  the  claimants,  but  pan  have  no  weight  in  a 
question  betweeD  the  claimants  and  t&e  Britirii 
government  under  the  treaty.  The  complaint  is 
now  to  be  considered  independent  of  those  orders. 

According  to  V;atte|;,  credit  should  have  been 
given  to  the  ship's  papers  produced  by  the  neu- 
tral master  at  the  timeofjthe  captqrei  ^i^^^^  any 
Jraud  appeared  in  them^  or  tiure  wert  v^  good 
reasons  for  suspecting  their  validity. 

ist.  The  ship's  papers  upon  the  face  of  them 
bore  no  marks  of  fraud,  and  afforded  no  reason  .ttt 
all  to  justify  a  doubt  of  their  v^lidlity  and  fairness. 

-, --: 'v     '    .     .     " ^^ ''    '     '    "      '     ' — *-^ 

til  the  5th    of  July  fonowiog— althoug)i  >o  .ii6w  lights  W6f«  ' 
thrown  upon  the  property  of  the  vessel,  - 

This  explanation  is  made  long  aft^r  the  filing  of  the  foregoing 
opinion,  the  inexplicit  natofe  of  which  did  not  sooner  strike  me* 
In  fact,  it  is  only  inexplicit  to  those  who  are  not  acquainted  with 
the  circuvMUacei  of  iii^icn^  in  winch  it  was  filed.         W.  P. 
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The  want  of  formal  bills  of  lading  could  not 
affect  their  credit,  a&  there  were  papers  on  board 
in  substance  equivalent  to  .tbem.'> 

Invoices  to  which  the  mastei^s  acknowledg- 
inentd  were  subjoined,  stating  explicftty  for  whose 
account  the  good&  were  ^hipped,  and  engaging  to 
follow  the  shippers'  Instmetionis  by  which  they 
Were  accompaniiBdy  and  to  wltich  they;  refer;  an- 
swered every  object  for  which  biHa  o/  lisiding  are 
calculated. 

The  invoices,  acknowledgment  and  instructions, 
taken  together,  formed  a  body  of  clear  arid  une- 
quivocal evidence  of  the  ownership  of  the  cargo, 
its  place  of  destihatioi!^,  the  perscm  to  whom  it  was 
consigned,  and  the  manner  in  whichthe  proceeds 
were  to  be  disposed  of  Bills  of  lading  coufd 
not  have  done  more,  nor  indeed  so  much  ;  and  if 
in  point,  of  injormation^  they  would  at  Qiost  have 
been  barely  equal  to  thesd  (documents,  ih  point  of 
law  they  could  not  in  any  respect  lay  ^^laim  to  su* 
perior  efficacy. 

'"Indeed,  as  the  whole  cargo  was  consigned  fo  the 

.  master  .en  board,  the  'manner  in  which  it  was 

documented  was  better  suited  to' the  nature  of  the 

transaction  than  bills  of  lading  in  the  customary 

form.     An  engagement  on  the  part  of  the  master 

-  to  deliver  the  cargo  to  hiMBt^  upon  his  arrival  in 

Iport,  could  htfrdly  be  so  proper  as  ap  engagement 

to  follow  the  instructions  of  th<^  cofisignors  either 

endorsed  upon  or  accompanying  the  invoice. 

It  is  alleged  in  the  printed  cas9  of  the  respoo* 
dents  that  there  ii  in  this  reapeetan  «rrflWfit>AMiM0 
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inconsistency  between  the  letter  of  instra<^io 
Sfom  the  ship  owners  to  the  master  and  the  oth 
papers  relative  to  the  ealf'go.  It  is  true  that  ik 
lettQT  does  direct  the  master  to  take  his  fretg 
fof  gbods  not  shipped  on  their  account,  accordif 
ioUlis  ofJtfding^Jb^  it  k.so  obvious  that  tfa 

,.  was  mew  inacooriRsy,  that  it  ought  not  to  ha^ 
been  meisCioiied  as  a  ratioha}  gfouiui  ofstispicioi 
*  The  instructioos  of  those  who  shipped- the  |[Ooc 
on  freight  prdve  universally  that  ih^te  was  n 
bill  of  lading  srgned  fov  tfaem,  for  they  refer  to  a 
invoice  and  to  that  only ;  which  mvoioe,  havin 
the  masterV  acknowledgment  and  engagemei 
as  above  stated^  aubjojined  tegetber  with  tl 
freighters'  ins^etiea?  therein  referred  to  endo^ 
sedj  was,  to.  ev^ry  purpose  of  fow  or  espU^Une^ 
f^ual  to  fk  bin  ofiadtxig,  and  might  well  have  bee 
called  so  by  the  sbip-ownei^  (putting  inadvertenc 

-   mtt  of  the  question)  without  hazarding  the  ored 
of  the  ship^s  papers-with  those,  who  should  be  dii 

'   posed  to  place  upon  them  a  just  and  liberal  coi 
struction.  ♦    *    ..      .  * 

But  surely  if  a  bill  of  lading  was  purposely  omi 
ted  with  dishonest  views,  the  sajine  views  woul 
have  induced  the  ship-owners  to  say  notbin 
about  bills  of  lading  in  their  insiruetions  to  tli 
master,  which  doidkless- wete  not  intended  f< 
•oncealment.  <  ' 

If  biUs^of  lading  were  actually  si^ied,  but  meai 
to  be  concealed  irofii  British  or  other  cruizers,  f< 
fraudulent  piif|ioQee,  it  was  the  perfection  of  sti 
pidity  to  vejot  tQ  lihem  )n  that  very  paper  whic 
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flUre  to  eome  cruder  tM^  inspectixm  of  tbpde 
ag^siinst  whom  the  fraud  was  meditated.     If  H  ^m 

^  desigiied  to  carry  on  ft;|^aild  4)y  meAOi.  of  show* 
)ng  false  papers,  and  coaoealing^  true  oae«,  what 
cea0OB  can  be  imagined,  why  the  aiaster  sltonld 
m>t  have  signed  and  tajken  with  bint  fi^Ue  biib  of 
U^ingn  9^  well  as  rpceiye  fin.  board,  as  Jnstru- 
medts.Qf  dec^ptioQ^/a&e  i!UM]f  coiourabk  'inmoi^f 
V>  which  be  -^lade  himself  41:  party  as  effidctdallf 
4s  he  eottkt  be.t^  bills  0/  lading?  There  can  be 
no  reason,  uqIoss  we  suppose -that  fraud  Voasitlts 
to^toi  in  what  it  iat^iu^s  to  beep  out  4of  sight,  but 
aeglects  it  altogetber in  what  it  fabricates,  astkie 
only,  means  of  nni^Qsition,;  that  it  i^.sciidpulously 
tecbnical  when  it/is  of  no  use  t^be^o,  Ixut  is 
siov^Dnly  and  fiegUgeiit  when  its  own  object  pfcf- 
seribes  to  it  a  nine  attention  to  regularity  and  ao- 
cUracy.     He  who  adopts  aiiob  a  supposition  must 

.  rtjec^  all  experience/  lo  short,  the  objeation  ap* 
pei^  to  be  manifestly  captious. 

it  is  further  objectfed  by'  -Mr*  Gosling,  that  the 
'  ^  master's  pretence  of  tlm  Tessef's  destination  from 
Roehelle  to  Amstordam  is  contradicted  by  the 
fetter  o^  instructions  from  the  ship-owners,  &.c. 
If  we  are  to  take  the  letter  of  instructions  with- 
out the  post9eript  und^r  the  saofie  date,  this  allega- 
tion is  true*.  But  wby  it  is  that  we  are  to  reject 
the  postscript,  (which  expressly  aothorizes  the  des- 
tination to  Amirterdam,)  it  would  have  bl»e»  well 
for  th«  objector,  to  have  explainadf. 

2d.  If  (as  I  hold  to  be  most.^Mr)  thespapera 
on  board  were  free  from  any  loifMlUltibii  wfoet  tlie. 
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fiice  of  them,  it  is  to  be  considered  whether  the 
preparatory  examinations  furnished  anything  up- 
on which  to  impeach  them. 

The  law  of  nations  requires  that  a  belligerent 
making  prize  of  a  neutral,  in  the  teeth  of  proper 
written  documents,  shall  have  very  good  reamm 
for  his  conduct.  The  reason  in  this  case  (evcm 
admitting  it  to  have  been  known  to  the  captor  at 
the  time  of  the  seizure,  which  is  not  at  all  likely) 
was  simply  that  Anduze,  a  Frenchman,  who  hap- 
pened to  be,  among  others  of  his  countrymen,  a 
passenger  on  board  the  Sally  from  America  to  ^"^ 
France^  did  not,  as  the  others  did,  leave  the  slnp 
at  Rochelle,  but  was  proceeding  in  her  to  Amster- 
dam. That  be  had  no  interest  in,  or  control  over 
the  cargo,  appeared  from  the  ship's  papers,  and  *' 
(if  the  captor  made  any  inquiries  on  the  subject 
without  which  he  could  have  known  nothing  of 
this  alleged  probable  cause)  it  must  also  have  ap- 
peared from  the  declarations  of  the  master,  male 
and  Anduse.  -* 

It  was,  however,  possible  that,  notwithstanding  ^ 
these  papers  and  declarations,  Anduzejut^Af  he  in- 
terested in  the  ship  or  cargo,  or  both ;  and  if  the 
possibility  of  such  an  interest  be  a  very  good  rea- 
son for  distrusting  the  papers,  Slc.  then,  and  then 
only,  had  the  captor  probable  cause  of  seizufe  on 
this  occasion.  But  possibility  is  not  probable 
cause.  There  must  be  an  apparently  well-found- 
ed presumption.  The  presumption,  here  relied 
upcMi,  was  that  Anduze  would  have  landed  at  Ro- 
chelle, if  interest  had   not  att&cl^d  him  to  the        %J 
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ship ;  but  this  was  an  arbitrary  and  fanciful  pre* 
sumption^^a  mere  surmise^  rested  upon  the  selec-^ 
tion  of  one  motive  out  of  many,  all  of  them  equal- 
ly, and  some  of  them  infinitely  more,  probable. 

Anduze  had  been  for  many  years  an  inhabitant 
of  America,  and  the  West  Indies,  and,  of  course^ 
bad  tj^een  in  no  situation  to  calculate  with  certain- 
ty how  far  a  residence  in  France  would  suit  his 
views  in  life,  his  political  opinions,  or  the  part 
he  might  have  acted  previous  to  his  arriyal.  It 
was  not  practicable  for  him  even  to  ^ascertain 
whether  he  could  be  in  safety  there,  during  that 
turbulent  sera  of  the  Revolution.  At  Rochelle  he 
might  be  enabled  to  malie  this  estimate  more  con- 
elusively — and  the  result  may  be  supposed  to  have 
been  a  conviction  that  it  would  be  more  prudent 
to  go  on  to  Holland.  Rochelle  too  was  at  that 
time  in  a  state  of  much  disturbance,  as  appears 
by  the  pi^f,  and  this  might  have  influenced  him 
to  prefer  proceeding  with  the  vessel.  In  short, 
without  enumerating  them,  it  must  be  evident  that 
various  causes,  in  no  shape  connected  with  the 
Sally  or  hv  cargo,  might  have  induced  him  to  re- 
embark,  and  as  the  fact  was  thus  fairly  attributa- 
ble to  so  many  strong  and  probable  reasons  con- 
sistent with  the  ship's  papers,  and  the  declarations 
^f  the  captured,  if  the  captor  would  persist  in 
carrying  the  vessel  into  port  upon  mere  possibi- 
lity and  surmise  to  the  contrary,  he  did  it  at  the 
peril  of  indemnifying  the  neutral  if  his  surmise 
should,  turn  out  to  he  groundless. 

In  taking  Anduze  to  Amsterdam,  the  neutral 
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master  was  doing  a  perfectly  innocent  act ;  tuad  it 
would  be  strange  if  the  consequence  of  this  inno- 
cent act  shouM  be  to  subject  him  to  the  heavy  loss 
he  has  incurred,  although  he  had  taken  every  pre- 
caution to  manifest  the  neutrality  of  ship  and  car- 
go which  could  be  supposed  to  be  necessary.     If 
such  doctrine  be  according  to  the  law  of  nations, 
it  will  be  impossible  for  a  neutral  to  provide  for 
his  security.     Let  his  vessel  and  goods-  be  docu- 
mented how  they  may,  let  his  conduct  be  ever  so 
unexceptionable,  some  solitary  conjecture  may  al- 
.  ways  be  conjured  against  him  which  shall  be  suf- 
ficient to  ruin  all  his  prospects,  and  compel  him 
besides  to  sacrifice  his  time  and  money  in  an  ad- 
miralty contest,  by  which  every  thing  is  to  be  lost 
and  nothing  to  be  gained.    I,  for  one,  think  better 
of  the  law  of  nations — and  I  am,  therefore,  of 
opinion  that  when  Sir  James  Marriott  pronounced 
for  restitution,  he   should   have   granted  ta  the 
claimants  costs,  damages  and  demurrage,  unle;9S 
he  was  restrained  by  the  orders  of  6th  November, 
1793,  which,  however  they  might  have  bound  him, 
are  no  rule  for  us.     And,  further,  that  as  the 
claimants  were  obviously  aggrieved  by  his  refusal 
to  grant  these  costs,  &>c.,  and  were  compelled  to 
carry  their  case  before  the  Lords  for  redress,  the 
expenses  attending,  or  consequent  upon  the  ap- 
peal, are  due  to  thetn  from  the  British  government, 

WM.  PINKNEY. 
Gray's  Inn  Square,  July  ISth,  1797. 
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THE  DIANA— <?ard«er. 

Mr.  Pinknet.-^I  am  of  opinioD  that  the  vessel 
and  cargo  were  seized  and  carried  into  port  with*- 
out  probable  ground  of  suspicion,  that  either  vessel 
or  cargo  were  lawful  prize ;  and  that  the  facts  af- 
terwards disclosed  in  regard  to  throwing  papers 
overboard,  which  were,  at  the  time  of  such  dis- 
closure, proved  to  be  wholly  immaterial,  and  to 
have  been  destroyed  under  apparently  well  found- 
ed impressions  that  the  privateer  in  chase  was 
French,  did  not  furnish  any  surh  ground.  I  think 
of  course  that  the  claimants  are  entitled  to  full 
ilnd  complete  compensation  for  the  loss  and  dam- 
age occi^sipned  by  this  capture,  including  expenses 
and  demurrage. 

WILLIAM  PiJNKNEY. 

February  2Sd,  1797. 


THE  SALLY^Hayes. 

Mr.  PrNKNEY. — The  question  proposed  in  this 
case,  and  the  decision  it  has  received,  have^  drawn 
from  the  British  commisioners  a  declaration  ^*  that 
*^  ibey  do  fiot  think  themselves  competent,  Ufider 
*^the  words  ofJhe  treaty j  Of'tke  commissiim  by 
*^4t)hich  they  act,  to  take  any  share  without  the 
*^  special  instructions  of  Ike  king* s  ministers,  in 
'^  the  decision  of  any  cases  in  which  the  judicial 


Digitized  by 


Google 


[  387  } 

^^  proceedings  itre  sttU  dependiiig  10  the  ordinary 
"course  of  jualice." 

Thi;?  declaration,  which  at  their  instance  has 
been  r^orded^aaaunes  for  its  basis  that  our  pow- 
ers, as  thej  are  to  be  found  in  the  treaty,  du  not 
embrace  complaints  in  which  the  judicial  remedy 
is  yet  depending,;  afid  further  tbut  a  contrary  opi- 
nion, pronounced  by  a  ma^rity  of  the  Board,  con- 
sisting of  the  two  American  commissioners  and 
tl^e  ^flh  comniissionert  is  so  far  front  being  obli- 
gatory on  the  minority,  consisting  of  the  two 
British  commissioners,  that  they  (the  Brtti«h  oom- 
mission«^rs)  ate  bound,  without  9p€c*al  in$iruc* 
Honsfram  one  only  of  the  contracting  parties^  so 
to  oppose  themselves  to  that  opinion,  as,  by  re- 
tiring fVom  tbe^Board,  or  otherwise  impeding  its 
progress  or  suspending  its  functions^  to  prevent 
the  effect  to  which  the  ^^cision  of  the  majority 
may,  on  such  a  subject,  be  entitled. 

Upon  the  points  thus  involved  in  this  declara- 
tion^I  have  already  given  my  opinion;  but  the 
course  which  this  transaction  has  taken  makes  it 
proper  that  I  should  file  the  reasons  upon  which 
that  opinion  has  been  formed.     . 

Staled  in  ^s  few  words  as  possible,  they  are  as 
follows:' 

1st  The  principle  that  in  the  interpretation 
ef  oiir  poweri,^  the  m^ijority  of  the  Board  cannot 
conclude  the  minority,  (upon  which  I  shall  6ret 
remark,)  is  not  a  new  one. 

It  occurred,  though  perhaps  in  a  difierent  form, 
was  much  canvassed,  and  finally  abandoned  in  the 
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ease  of  the  Betsey,  Furlong.  I  had  supposed 
that  the  inadmissible  nature  of  this  pl-ihciple  bad, 
on  that  occasion,  been  fu)ly  understood,  and  that 
the  principle  itself  would  never  be  *  revived. 
This  supposition  wai^  evidently  authorized  by  the 
issue  of  that  claim,  hi^  well  as  by  the  circumstan- 
ces that  marked  its  progress,  and  has  since  t>ee& 
repeatedly  confirmed  in  practice  by  both  of  the 
British  commissioners.  T  allude  particularly  to 
their  doiiduct  on  thatt  class  of  complaints  called 
proviision  cases. 

When  those  cases  were  preferred  to  us,  the 
most  promioent  question,  to  which  they  gave  oc- 
casion, wasSvbether  the  judicial  remedy  had  been 
sufficiently  prdsecuted  according  to  the  intent  of 
tlie  treaty.  It  was  obviously  impracticable  to  de- 
termine that  question  without  looking  to  the  ex- 
tent and  quality  df  pur  powers,  and  interpreting 
the  instrument  creating  them.  The  British  com- 
missioners were  of  opinion,  that  those  complaints 
were/not  within  our  cognizance,  because^  as  they 
contended,  the  judicial  experiment  reaching  no 
farther  than  the  Court  of  Admiralty,  had  not  been 
completely  made.  Yet  they  acquiesced  in  the 
opinion  6f  the  majority,  and  did  not  scruple  to 
take  all  the  share  that  was  required  of  them  in  the 
several  subsequent  steps,  by  which  that  opinion 
wai  made  to  result  in  various  awards  to  the  per- 
fection and  authentication  of  which  they  lent 
their  names.  We  have  not  been  told,  nor  can  it 
be  pretetaded;  that  the  revival  of  this'  discarded 
principle  can  be  referred  to  any  reasons  bearing 
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peculiarly  od  the  ca^cB  whicli  are  now  to  be  af- 
fected by  it,  so  m  to  account  for  that  revival  at 
this  period  more  than  at  another  appearing  equal- 
ly to  demand  it.     - 

2.  It  can  hardly  be  denied,  or  if  denied,  it  is 
manifestly  true,  thfit  tlie  P*oard  \ma  the  power  to 
ascertain, /or  the  regulaiiori^  of  iis  own  conduct^ 
whether  a  claim  preferred  to  it  falls  within  the 
deseriptian  of  the  complaints  committed  to  it  for 
examination  and  decision. 

Without  such  a  power,  the  authority  expressly 
conntnunicated  by  the  treaty  to  decide  the  merits  of 
the  claims  and  the  fimount  of  compensatitni  to  he 
awarded,  would  be  merely  nominal  and  illusory. 

We  are  directed  by  the  7th  article  to  proceed 
with  diligence  to  a  certain  specified  end,  viz.,  tp 
determine  claims  presented  to  us  under  that  arli- 
elcj  according  to  their  merits,  and  to  equity,  jus- 
rice,  and  the  laws  of  nations.  We  cannot  proceed 
to  that  end,  without  considering  and  determin- 
ing whether  the  claims  so  presented  to  us  are 
within  the  article  or  not:  of  course,  it  is  not  pos- 
sible to  doubt  our  competency  to  this  incidental 
inquiry  and  determination. 

It  is  not,  however,  to  be  admitted,  that  the  treaty 
does  not  in  terminis  empower  us  to  interpret  for 
ourselves  the  submission  it  contains ;  although  it 
would  be  of  no  real  importance,  if  it  were  other- 
wise. In  stating  the  manner  in  which  this  Board 
is  to  proceed,  the  7th  article  refers  to  the  6tk. 
The  6th  article  says,  that  *'  the  said  commission- 
ers, in  examining  complaints  and  applications^  are 
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empowered  and  required^  in  pursuance  of  the  true 
intent  and  meaning  of  this  article^  to  take  into 
consideration  all  claitna^''^  &c. 

If  the.  words  "  in  pursuance,"  &c.,  mean  any 
thing,  thejr  mejAn  thsat  the  oommiseioners  are  to 
consider  the  nature  and  scope  of  the  submission, 
the  qufttity  and  size  of  their  powers,  and  are  to  act 
accordingly  in  the  execution  of  their  trust. 

In  a  word,  the  Board  haa  authority  to  determine 
its  own  jurisdiction,  •    . 

.  3d.  If  the  Bofird  possesses  this  authority,  it 
will  foliowy  inevitably,  that  it  may  be  exercised  by 
Br  majori^  of  its  members  present,  when  *  the 
Board  is  duly  formed  For  the  treaty,  after  de* 
daring  that  three  of  the  cornmissieners  shall  con- 
stitute a  'Board,  and  shall  have  power  to  do  any 
act  appertaining  to  the  said  commission,  provided 
that  one  of  the  commissioners  named  on  each 
side,  and  the  fifth  commissioner  shall  be  present, 
proceeds  thus: — '^And  aii  decisions  shaU  be 
made  by  the  majority  of  the  voices  of  the  com- 
miswynets  then  presenV^ 

I  have,  indeed,  heard  it  suggested^  that  a  dis- 
tinction is  to  be  taken  here  between  decisions- upon 
the  scope  of  our  powers,  and  decisions  upon  the 
merits  of' complaints. 

I  -cannot  <;onjecture  upon  what  grounds  such  a 
distifnction  cdn  be  rested ;  but  I  believe-  it  to  be 
plain;  that  there  is  no  warrant  for  it  in  the  treaty^ 
where  <Mity  I  think  it  material  to  search  for  it. 

4th.  If  the  Board  has  this  power,  and  if  it  is 
proper  to  be  exercised  by  the  majority,  then  wBl 
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it  also  follow,  that  the  minority  must  submit  to 
9uch  exercise,  and  cannot  rightfully  control  or  pre- 
vent its  efiect  by  seceding  from  the  Board  or 
otherwise.  ,      ♦ 

To  say  that  the  majority  have  the  power  to  de- 
cide, and  yet  that  this  power  may  be  resisted  or 
evaded  by  the  minority,  so  as  that  it  shall  wholly 
depend  upon  their  will,  is  an  incomprehensible 
solecism.  It  would  be  a  waste  of  words  to  argue 
against  so  flagrant  an  absurdity. 

But  if  the  British  commissioners  can  nn  this 
occasion  rightfully  retire  from  the  Board,  to  de- 
feat the  will  of  the  other  commissioners  compos- 
ing the  majority,  who  does  not  sec  that  they  can 
do  so  on  every  other  question  of  jurisdiction,  or, 
to  be  more  explicit,  in  every  case  that  can  occur  ; 
and  thus,  althdtagh  but  a  minor  portion  of  a  Board 
directed  in  the  instrument  of  its  con.stitution  to 
act  in  all  instances  by  a  majority  of  voices,  ren- 
der the  whole  authority  and  activity  of  that  Board 
dependent  upon  their  individual  judgment,  not 
only  suspend  at  their  pleasure,  but  annihiluti'  its 
functions,  not  only  retard  its  advances  to  a  result 
which  each  member  of  it  has  sworn  to  endeavour 
with  diligence  to  reach,  but  raise  an  insurniQuiua- 
ble  barrier  to  the  possible  attainment  of  that  re- 
auk? 

Nor  is  it  certain  that  the  evil  and  the  absurdity, 
if  pushed  to  their  utmost  extent,  would  stop  here. 
It  is  not  clear  that  it  would  be  open  to  the  United 
States  to  complain  of  such  a  nullification  of  the 
seventh  article  of  the  treaty  by  the  two  British 
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6ortfti»ii8ioit6rs9  as  a  breach  of  that  article  by  the 
Britinfa  goverqment.     Let  it  be  supposed,  for  the 
sake  of  ilJustratin^  this  idea,  that  we  are  right,  and 
the  British  commissioners  are  wrong  in  the  con- 
struction of  our  pOFwers,  but  that  the  British  go- 
vernment does  not  choose  to  direct  its  commis- 
sioners to  accede  to  -our  oonstruction;  or  to  take  a 
share  in  giving  efficacy  to  it,  by  attending  to  form 
a^  Board,  could  the    United   States,   upon    the 
ground  of  the  treaty,  remonstrate  against  this  to 
the  governmt^nt  of  Great  Britain  as  any  violation 
of  its  plighted  faith  ?  The   British   government 
might  reply  to  such  a  remonstrance,  that  it  lost  no 
time   in   appointing  its  commissioners,  in  com- 
pliance with   its   undertaking;  that  those  com- 
missioners have  the  treaty  for  their  guide,  and  are 
left  to  decide  as  that  and  their  oAisciemses  shall 
dictate ;  that  it  is  not  bound  to  control  them  in 
favour  of  any  olilss  of  claimants,  or  to  point  out  to 
them  what  is  or  is  not  their  duty ;  that  it  has  done 
all  to  which  its  stipulation  engages  it,  and  that  it 
is  for  the  commissioners  themselves,  under  the 
sanction  of  their  official  oath,  to  look  to  ahd  as- 
certain the  scope  and  complexion  of  the  trust  com- 
mitted to  them  by  the  two  countries,  and  the  man- 
nec  in'  which  that  trust  is  to  be  discharged. 

I  do  not  at  present  perceive  that  to  such  a  vin- 
.  dication  any  satisfactory  answer  could  be  given, 
provided  the  British  government  did  not  by  its 
own  interference  prodlice  the  secession  of  its  com- 
missioners. 
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And  herie  it  w  proper  to  remark  that  the  decla* 
ration  of  theee  coaimitn»oner8  is  so  far  from  as- 
cri)>ing  its  imagined  incompetency  in  thrs  and 
similar  cases  to  any  interference  on  the  part  of 
•  their  government,  or  to  any  superinduced  obctacle 
whatsoever,  that  it  rests  it  exclusively  on  the -words 
of  the  treaty  and  the  commisaion  by  which  thejr 
act.* 

I  do  not  doubt  the  power ^  whatever  maybe  my 
opinion  of  the  right  of  the  British  government,  to 
restrain,  its  commissioners  from  attending  the 
Board,  or  from  performing  any  other  act  of  duty. 
But  it  will  not  admit  of  a  question  that  such  a  re- 
straint, if  injurious  to  the  other  party  to  the  treaty, 
or  to  its  citizens,  would  be  a  clear  and  unequivo- 
cal breach  of  it,  and  might  be  so  considered  and 
proceeded  upon  by  the  government  of  the  United 
Skates.  ^ 

We  are  not,  howevefr,  arrived  (and;  I  devoutly 
hope  wo  never  may)  at  a  state  of  things  so  much 
to  be  deprecated.  The  threatened  secession  is 
aanounced  as  the  intended  act  -of  the  armmis' 
sionert  thenuehes^  the  propriety  of  which  they 
profess  to  have  deduced  from  the  terms  of  the 
treaty  and  their  commimon. 

'  In  what  parts  of  both  or  either  of  these  docu- 
ments they  have  been  able  to  find  the  justification 
of  a  step  so  extraordinary  in  itself,  and  bo  imporr 
tant  as  to  its  possible  effects,  they  have  not  thought 


J'-  *  ;. 


*  There  is  nothing  restrictive  in  the  commisaion^  it  it  co-ex- 
tensive with  the  treaty.    Vide.  Journals. 
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it  neoesrar^  in  any  sort  tb  explain ;  but  in  de- 
claring  that  they  infer  their  supposed  incompe- 
tency to  take  any  thare  in  our  decision,  and  of 
course  the  necessity  of  their  secession,  from  these 
sources  oiily,  they  have  sufficiently  explained  that 
no  share  in  producing  it  is  to  be  attributed  to  their 
government 

There  cannot  in  fact  exist,  on  the  part  of  their 
government,  any  inducement  to  such  an  interpo- 
sition. For  even  if  our  decision  in  this  case  on 
the  import  of  the  treaty  should  ultimately  prove 
to  be  erroneous;  no  wrong  would  be  done  to  the 
British  government,  since  an  award  in  pursuance 
of  such  a  decision  would  be  merely  void. 

Our  deteripination  on  the  extent  of  our  powers, 
cannot  take  away  or  lessen,  the  indefeasible  right 
of  the  ^  high  contracting  parties  to  interpret  their 
own  act,  when  the  occasion  shall  be  such  as. to  in- 
cline them,  and  make  it  proper  for  them  to  exert 
that  right. 

But,  on  the  other  hand,  a  forbearance  on  our 
part  to  determine  on  our  powers,  so  as  to  place 
ourselves  in  a  situation  to  decide  the  merits  of 
claims,  and  to  fix  the  amount  of  compensation,  if 
we  shall  believe  any  to  be  due,  (according  to  the 
commands  of  the  treaty  and  the .  tenor  of  our 
oath,)  would  reduce  the  article  from  which  we  de- 
rive our  appointment  to  a  dead  letter,  leave  it 
without  any  inherent  capacity  to  operate  or  be- 
come effectual,  and  make  the  Board  rely  in.  every 
stage  of  its  progress  (jf,  indeed,  it  could  make 
any  progress  at  all)  upon  the  occasional  instruc- 
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tions  of  the  contpaeting  parties,  which  neither  is 
obliged  to  give,  or  the  uneertain  event  of  supple- 
tory  negociationsj  over  which  we  can  have  no 
control,  afid  for  which  the  article  contains  no 
provision. 

In  nhort,  I  believe  it  to  be  clear  that  it  is  the 
duty  of  this  Board  to  proceed  by  a  majority  of 
voices,  in  the  execution  of  the  seventh  article  of 
the  treaty,  according  to  the  eetimate  which  the 
majority  shall  make  of  the  true  intent  and  mean- 
ing of  the  article,  leaving  the  validity  and  effect 
of  their  proceedings  to  the  judgment  of  those  by 
whom  they  were  appointed  :  and  [  believe  it  to  be 
peculiarly  evident,  that  no  minority  of  this  Board 
can. of  right  control  or  prevent  decisions  apper- 
taining to  the  commission  by  the  majority  upon 
any  idea  of. their  own  incompetency ,  or  the  col- 
lective incompetency  of  the  Board  ;  and  further, 
that  any  actual  want  of  power  in  the  Board,  or 
any  of  its  members,  cannot  be  supplied  by  the 
special  instructions  of  one  &nly  of  tfie  contract-',, 
ing  partiei.  i^^ 

I  come  now  to  the  other  question  involved  in  th« 
declaration,  vias. — Whether  the  Board  is  now  au- 
thorized by  the  seventh  article  of  the  treaty  to 
examine  and  decide  cases  in  which  proceedings 
we  still  depending  in  the  ordinary  course  of 
justice? 

On  this  question,  the  argument  lies  within  a 
very  narrow  compass.  v.  ».     ♦ 


Digitized  by  VjOOQ IC 


*   •[  346  ] 

The  article  stipulates,  ^^  that  til  all  the  case#  91 
irregular  or  illegal  capture  or  condemnation  com- 
plained of  in  its  recital,  where,  for  whatever  rea- 
son, adequate  connpensation  could  not  at  the  time 
of  making  and  concluding  the  treaty  be  actually 
obtained,  had  and  received  in  the  ordinary  course 
of  justice,  full  and  complete  compensation  for 
the  same  will  be  made  by  the  British  government 
to  the  complainants." 

For  the  purpose  of  rendering  this  stipulation 
elFectual,  the  same  article  provides  for  the  appoint- 
ment of  a  Board  of  Reference,  (consisting  of  five 
commissioners,)  to  whom  the  complaints  in  ques- 
tion are  to  be  preferred  and  submitted  for  exami- 
nation and  decision  according  to  certain  rules ; 
and  it  declares  that  the  award  of  this  Board  shall 
be  final  and  conclusive,  both  as  to  the  justice  of 
the  claim  and  the  amount  of  the  sum  to  be  paid 
fo  the  6laimant. 

The  article  further  provides,"  **  that  eighteen 
months  fVom  the  day  on  which  the  said  commis- 
sioners  shall  form  a  Board,  and  be  ready  to  pro^' 
ceed  to  business,  are  assigned  for  receiving  com- 
plaints and  applications  ;''  but  that,  nevertheless, 
tbe  said  commissioners  shall  be  authorized,,  tn  any 
particular  casen  in  which  it  $hall  dppea/r  to  them 
to  he  reasofuxhU  and  just^  to  extend  the  siaid  term 
of  eighteen  months  for  any  term  not  exceeding 
six  months  after  the  expiration  thereof. 

The  article  further  provides,  that  each  of  the 
aaid  commissioners  shall  take  an  oath  or  affirma- 
tion "honestly,  diligently,  impartially,  and  care- 
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fully  to  examine,  and  td  the  best  of  his  judgment, 
according  to  the  mcFits  of  the  several  cases,  and 
to  justice,  equity,  and  the  laws  of  nations,  to  de- 
cide all  such  complaints  as  under  the  article  shall 
be  preferred  to  the  said  commissioners.^^ 

On  the  10th  of  April  last,  the  term  of  eighteen 
months,  limited  by  the  airticle  for  the  exhibition  of 
claims,  expired  ;  but  previous  to  its  expiration  (on 
the  last  day  of  the  term)  the  present  complaint, 
with  a  variety  of  others  in  which  the  judicial 
remedy  was  not  exhausted/  was  preferred  to  us. 

As  it  is  my  intention  to  meet  the  general  ques- 
tion arising  out  of  the  declaration  of  the  British 
commissioners,  I  shall  not  .here  state  or  advert  to 
the  particular  circumstances  by  which  the  present 
,  complaint,  in  relation '  to  the  point  before  ihs, 
might  possibly  claim  to  be  distinguished. 

My  opinion  is, — that  Jn  all  the  cases  of  irregu- 
lar or  illegal  capture  or  condemnation  recited  in 
the  prei^mble  of  the  seventh  article,  in  which, 
without  the  manifest  delay,  or  negligence,  or  wil- 
ful omissioD  of  the  claimants,  adequate  com  pen* 
sationhlia  not  bc^en  obtained  in  the  ordinary  course  • 
of  justice,  within  the  term  assigned  by  the  article 
ibr  the  reception  of  claims,  we  are  authorized  to 
proceed  to  an  examination  and  decision  of  their 
merits,  and  to  award  compensation,  if  we  shall 
believe  it  to  be  due.  . 

The  f<$llowing  are  in  substance  my  reasons  for 
that  opinion : 

Ist.  tt  is  obvious  that  complaints  thus  circum- 
stanced i^re  properly  before  us,  or  to  speak  more 
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correcdy,  have  been  duly  preferred  under  the  ar- 
ticle. If  they  have  not  been  duly  preferred,  they 
never  can  be,  and  of  course  can  never  in  any  event 
become  the  subject  of  our  consideration,  which 
none  of  us  maintain. 

The  article  assigns  eighteen  months  for  the  re- 
ception of  claims^  and  regularly  every  claim,  to 
be  entitled  to  the  benefit  of  the  article,  must  be 
presented  to  us  within  that  term. 

We  have  authority,  it  is  true,  in  particular 
cases,  for  the  advantage  of  claimants,  and  upon 
special  grounds  of  reason  and  justice,  to  extend 
the  terms  six  months  longer,  but  a  claimant  is  not, 
therefore,  under  any  obligation  to  pass  by  the 
general  limitation  for  the  purpose  of  throwing 
himself  upon  our  discretion,  and  hazarding  the 
total  exclusion  of  his  application. 

If  he  slips  his  time  in  the  first  instance,  the 
treaty  still  allows  him  to.  ask  to  have  his  com- 
plaint received,  upon  showing  sufficient  cause  to 
justify  the  indulgence  ;  but  it  c^annot  be  imagined 
that  h<^  is  bound  to  pretermit  the  exercise  of  his 
right  of  coming  within  the  eighteen  months,  in 
order  to  put  himself  in  a  capacity  to  ask  a  favour 
in  relation  to  the  extension  of  that  term,  which  he 
does  not  know  that  we  shall  grant. 

Every  claimant  then,  whose  case  is  or  can  be- 
come proper  for  our  cognizance,  (and  we  all  ap- 
pear to  agree  that  every  case  may  sooner  or  later 
become  so,)  may  file  his  application  within  the 
eighteen  months,  and  if  it  be  manifestly  in  his 
power  to  do  so,  must  file,  it  within  that  period. 
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2d.  If  tlie;f  biEii:e  1|]^  pt^firred  under 

the  artkie,  iiw\\\i^^  to  prove  by  the 

ea^presfc  letter  of  it,  that  H  i^ngto  pvfdnt?y  to  pro- 
deed  tiD  the  examination- axid^:<}eclaioii ^^ 
aocard|mg  to  their  merits,  and  to  joacice^  eq^iitf^ 
9&d  the  ijiwa  of  ntaliop^.    .     *•  . 

*  It  16  not^  I  thiak^rta  be  doubted  Ifrat  the  framers 
.ol^.thi!!i^  treaty,  in  adj'oMing  the  ternis  of  bur  official 
oatlivbave  taken  care  that  they  sdd^Hlii^  iuCtable 
to  their  ;Own  views,  add  to,  Mr  |K>#er^;  nor  can 
it>ii^  fc^  OHich  to  assume  that  wl^^teOever  we  find 
i^ja-'th^Et  X^  iaifylbe  f&fely  reKcfd  vpon,  so  far  as  it 
f^ij^^9Bit^  evidlwcBe  df  dur  di^ty.     ', 

; :  iP^eV^atit  eo«maiids  <id  diiigei^fte  exafMtk 
tvifirif^  BfiCol^xn^  to  their  m^tls;  and  to  jus- 
tice^ «i|tiity«  iifiA'^.f\h^  af' Ji^hc^s^'  iM  such 
complaints  a»  ^tndi^F  tfoe  seventh  attfcte  shall  be 
preferri^^  to  tts.  ^     ■    >  '  '  . 

ThuS)  ^^keii,  a  diligeM  ^i^mdruMon  and  deci*^^^ 
fion  t^  eomplaints  is  r^^ired  to  follow  their  due" 
4^^iu4^6^V  a'  comn^^  Y^hic^  assuredly  cannot 
be  IMII|edy  in  regard  to  tb^  class  of  cases  in  ques- 
tityQ>  %  ^Wftjridg  all  c^aminatiQilf  and  deciatefn 

Sir  lances'  Marriott,  and  after  hiih  thei  Ldrds) 
BhiM  bave  iSkR^miiied  1^^  and  uh^^tbe 

tardy  anddrettitMiid  f^^  tribtirmi  t^Hldt 

btm  ^n  ifisM^  apefii'  ieg^tttft'  captdnp, 

^ymieMt  atiid  M9^  Ht«  eiforee .  tbdr  ^^IftnaiMltidn . 
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Noth^isg  -a«i  b^  n^ore  cooclofliite  thaii  the  lau- 
'  guage  of  this  oatli  lo  shorn  that  the  aiiiikers  of  the 
treaty  did  not  mean  to  aafhoriKe^  far  leasf.  enjoin, 
^e  indefinite  pi^oorastiiuttian  ii(W. contended  for ; 
hm  tm  the  eoptrairy  ibnt  (iiey  desigiied  to  secure 
to ;  the  artkie  ^h^  prompt/ and  readj  e:VdotttiiNi 
whHl^  j^oae^^^iNd^  it  either  just  or  ^ttiifan- 

3d.  But>  independent  of  the  expMeit  lan^mife 
of.the  {>ath»  thf^  whole  schejotie  of  theprG^on 
Itself  peiffte  tp  a  eertain  epipeh,  beyond;  whioh 
there  ahajl  not^of  necesalty,  be  any  delajr^   . 

-.Tlie  fixing' of^  period  within  whi(-h.(;}i^nii^»f^ie 
to  be  preferred,  a^d  the  (NF^eise  ttHJI  very  %arrQ!f 
Jimits  imposed  upon  the  ppver.  to  Wteatd.  it.^ 
.particular  caae^b  ia  unequivoQal  propf  tint  the 
complete  folfiliffi^t  of  our  fuaetioas  ww  iiot  to 
depen;!  upon  events  which  4mght  nut*  happen  fi»* 
years,  and  Hfiight  never  happen  at  alt. 

It  is  hot  practiqabte  to  conceive  anf  vduable 
object  that  eoitld  be  exported  to  be  answered  by 
compelling  olaimants.iio.inake  their  applleetions 
within  a  certain  time,  or  to  «be  barred  ifor.ever  i^^ 
jredresSf  if  these  appUi^toas  were^flenn^ds  is 
Jif.  dprmfMit»  ^^^t.QnlynoCil  the  determiiMttion  of 
.  Afsl9ik/iliy..miit«,  hut  natil  jthe  exertion  of  Adnu- 
.r^ty}i^9ei$^  .     ,   -  \\   y    -  - 

'  Ifi  th^  reqnirinf  .^.  preeeMMtfon  of  eonih 
irfeints  withia  ftitieftQed  limit,  the  ftamers  of  the 
treaty  cle^ly  sappese  thatsJ}.'0m«ipUunts>  aapa- 
Ue  (4  )mski.f^iUttieA  at^idU  wanU  -he  perfoied 


Digitized  by 


GoQgle 


[Mi} 

by  the  lapM  ol  it,  that  ttejr  wmiA  m  its  eolirge 
obtain  tbe  ingf^dtent^  titidii^peiiisfible  U>  dietr  var 
Hiiity,  ami  tbat  they  would  ikeaar  never  be  tiiii^ 
ih  all  tluJM  miHenal  aitegfi^B8;e^ 
title  to  cjoMid^rati^b  attd  cediieear       ;    ^ 

In  any  other  view  they  calt  tipon  parties  to 
coi^laifi  before,  the  ihjuTftaeottmf^ 
when  tt  »  uncertain  tb«it  It  etiBt  WiH  bt  ^so,  aivii 
ip6Ki0^aii4  them  -  to  atlegW  ikM  W\nei^M  iaise^ 
md  nx9^  never  b0  lAlierwiiier,  for  no  cottceivaUi^ 
pilr|iM6rr'\*  r'*^'         -'  '"  y    ^    ' 

:  I^  is  not  to  be  b0(tev6d  tlmt  ^UW-irosM  b^ 
thoe  forced  before  iiB  with  8U€fb  anxtpni^  hMi/^y 
m4  Itt'^th^  risk  of  «o  «eri0m  a  penahy  as  fiture 
bx6hiitfd<i,  if  the  jftegoeiattirs  .had  offt  meant  ifc&t 
ib&y  tvtight  b6  ^eiei  ^pon  as  peHeet.     ;      - 

^*Phey/wtmW^  ha^  goarded^  against  the 

e^iiaeciwaQbes  to  igfhich  this  pi'eifiiatiire' exhibition 
of  them  (if  such  they  intended  it  to  be)  ifras  plain*  ; 
ly  calculated  to  lead* 

Theiy  wotf  d  have  protsicted  those  «niii(brmed 
^  and  defiftoti^  applicattoofi  from  xUsHnissal  duritig 
Uieir  progresr  to  com^eUM,  if  they  had  conoeived 
that  they  were  to  rely  lor  their  perfection  on  m 
tmn  of  eiiHsiliMtaiioe's  t6  occur  long  after  they 
«}M«ild  be  preferred.  &tit:&ey  ktiv^  nM  don* 
dlM^  i  ad  tliai  4f  tltese  iippfioatte^  do  in  fflM  want 
file  dMuraet^uttie  featureef  a.obmp4amt  imder  the 
afliiete,  tfmte  is  nothing  to  binder  M  ih»m  rn*^ 
jecttog  themtif  s^nos  asirrelevaotand  groandh^/^i 
and  thus  sbntt|iiiq(  ihem  mut  ttoia  afi  pMiiiiHiity  of 
relief.  ^  .  . 
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^tb«  The.  article  provid^p  tbtstt  faU  Britannic 
Majesty  wiU  cause  the  .ieb«peiii9i90ooi»  adjudged 
bjT  VLB  to  be  paid^.at-  such  placen.  a&ji  tiCDen  ba  \v^ 
shall  awards.  ''«M  on  oemiiti<>b^Qf  ^tlii^  Keieaaes 
**or  Ormgmmerits  etb  hf  the  said  ppioiniBsiooera 
"  Ofay  be  directed.'* 

i  Jf  i|  ^sB  iQ.tbe  cocitemplation  of  the  eetrtroet- 
ii$g  partiofr  that  th^  judicial  remedy  shotnkj  ii^nA 
it^  stages  be  efth^yated  by  every  claimanC  befpiia 
he  should  be  authorised  tp  demand  dlir  aid,  kifi 
n^  easy  to  fiscribe  to  thia.  provision  for-amgni: 
mfintsMj  ipotive  worthy  of  i^ntering  into  a  ;ptt- 
tibnal  attpitlattoa.  .      . 

.  But  if  it  be'  sopposed^  that  a11  cama  in.  whidb 
the  judicial  remedy  could  net  be  ejcfaausted  iritfaiti 
the  time  limited  for  preferring  <!iompbih(8»  wtm, 
at  tbeexpiratioB  of  that  time^to  bfe  subjeet. jte  otir 
cognizapce,  an  adequate  view  is  immediately  feim4 
for  this  proTlaicjii..  ,    .  /      .-*:,:. 

;  5th«  If  the  British  cpmmissionera  are  rigbt  vn 
their  construction  of  the  aHicle,  theria  never  was 
a  aiipulation  formed  upon  mo^e  inadmissible  or 
more  discordant  principles. 

Acpurding.to  that  conatructiout  the  ^article  re- 
fers the  elaimaftt  in  the  first  inata^ee  to  the  Cou^ 
pC  Admiralty  of  this  cottntry  in  a  way  so  absolute, 
aa  only  to.  aUow  him  to  come  to  ua  for  an  award 
when  :they  sbaU  ha'^e  finally  refused  him  redress^ 
or,  having  decr€ied  hink  redresa,  when  it  shall  have 
been  found  impracticable,,  aflier  a  thorough  triaU 
to  enforce  that  decree. ,  . 


But  although  ^yeiy  ihmg  '»  tlitts  1tn&^  *  to  de- 

;P^d  on  the  9^^^^  ^  "^^l^n^i^^^y'  &Bt)  although 

w<i  are  to   4i»ave  no  jurMic^oii  until  they  shull 

have  thought  proper  to  6^rm}ue,  thefc  19.  no 

part  of ^^6  .Article  whieh  giv^p  to  the  'olaiiQ^nt 

any  assfrraBce^thatt^eseeoiii^^  ^iUi 

i^asoDabfe  diligence,  or  eveita^t  all,  what  ia  thus 

'0^i}e  ^.depend  on  them^  >:   ^  .  ... 

•   ,  The  ca^  of  the  Betsey^  Piirfcp^ng^jgty^nie,  au- 

il^>rf|y  n0w4P^8ay  that  thi^  iipfdi^i  coiifidence 

IQ  the  maritiipe  tribonala  of  Grec^  Britftii>,  (what- 

09^  titles  they  may  have  to  the  re^speoVof  neutral 

.Batioii8v).i^  ^1  fftr^froiii  disting^ 

a¥tia^t)f;the  tveaty,:.t^  eveja  after  a  <jeejc»ipn  by 

Aite  higli0atPdj|p  t^outt  in.  th^  fioattixf  ag^inf^  the 

cUdinanty  we  are  authorized  to  ent^itaia  his  claim, 

ini]^ire  iiito  the  omenta  of  it^  and  graAt  coinpen- 

iftUaa/itgafinst  the  British  goveriiijrieiil>;ir  by  the 

.la«i^a  of  nations,'^ as  applied  to  the  easef  we  shall 

>Hifikit  right  tp  do  si>f  * 

But  If  the,J[mtf  qj^  4m«ton  is  thtiS/tobe  left  to 
these  Courts  of  Pri^e,  without  any'  limitation 
whatsoever,  why  is  it  tiiat  the  confidence  which 
this  impjiea  ijs  jnot  extended  to  the  decision,  itielff 

If  the  time,  of  i;edress  is  to  be  entirely  with 
them,  why  is  it  that  the  redress  Useif  is  not  ex- 
^qsively  submitted  to  the  same  discretion  ? 

In  fact,  the  qiost  impor^c^t  point  to  be  guarded 
against,  and  that  which  it  was  most  i^uri^  to  an- 
ticipate, wasdeli^:  for  it  wfM^  not  probably  that 
the  decrcies'of  so  enlightenetj  «  trihimai  as  the 
Lords  Gommtss^Q^ra  oC  Appeal,  fo^4n;fnany 
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'iiistaneesr  be  ^^  Mih|eof  of  Welirfounded  com- 
plaint ;  but  it  ww  not  at  all  fm]^9ohi|ble^  that  rach. 
ft. tribunal  should  Bomctiteea  adtdiolatier  justiiee 
ikiith  more  wisdoai  tbap  despiitcb. .  .  , 
r  The  preamble  to  the  treaty  d^areer  tfae^  ioten* 
6iM0f  th«^parti«^.«[  to.  it,  Xb  tetiAiifate^heir  cPfer- 
ence^)  (among  which  the  eaptuirea  and  ccmihwcfe^ 
nath>im  recited  ip:  the    «^veitth  article  Pm€  fv 

'  fronrbeitig  tbeiea^t  ebdsiderafaie/) in 49006  ni^noer* 
ia  ^hovAd  r  be  best  -  catbuleted  to  pr^uce  imitiial 
sittisfaetfoh  and  good  QDderstandjla^ 
' '  f  ii  the  dphit  of  thia  preamblev  nnd  in  the  nature 

^  ^  the  thing,  it  ae^md  ju^  to  <ioil8td0r  ^e  Aefetydi 
artici^as  a  self-efficient  definite  arrangwi^dit^  is^^ 
trinsically  adequate  io  the  acobnip^iahilMnAr  x/t  tfaft 
object  it  professes  tia  aim  at. 

»'  But  the  interpretation  put  upon  it  by  the  Bri*- 
ti»h  commiBBfonerBwhoHy  deprives  it  of  this^cha* 
raeter,  by  denying  to  it  all  activity  apd  sflbct  un* 
til  the  Courts  oT  Prize  of  oni6  of  the  contkvfefing 
parties  sliaH  have  done  what  the  article  doei^i  not 
stStmlate  that  thtfy  shall  do,  either  within  a  specie 
tfed  period,  or  generally  wi|hiA  a  reasonable  time. 
Such  an  interpretation  )>Iaces  the  pfomisjg  con- 
tained in  th0  article  in  the  power  of  the  party 
making  kf  and  thus  leaves  it  a  promise  mc^rely  id 
name  and  form,    i  cannot  form  an   idea   of  a 

'  scheme  of  redress  m^re*  ridiculously  feeble  and 
inoperative.      - 

»  '  On  the  Other  hand,  if  our  constmation  be  re- 
ceived, the  article  ^^  be  rendered,  not  only  con- 
ei|t(eat  m  aH  I|b  fmrto,  ^aad  simple  and  uniform  in 


»    DiaitizedbvVJiQOQlC 


.         £t»5J 

it^ .  prindplf ,  hot  ^pable  of  fellUUng  ita  9Wti 

destiimtioD.  ..    * 

Nor  (}pes  tbta^coii^ltructTotii  AA  has  4>eenV6fip- 

posed,,  in  apy.  iraape^_  violate  the  letter  of,  ;thi^ 

The  vrords  of  the  agfeiraaeht  are>  '*  that  in  jilt 
^faichcasea  where  adequate  compeiteetiop  cantiot, 
'^  &f  whatever  reaaoo^  be'ifro^.  actually  obtaiaed, 
^  had  and  received  by  the   smd  juerchantis  aild 
V  qtber^^iii  il|e  ordMiary^eptjirae  el  juditice,  full  and 
".  coQ(i[^i(e  eoiBp^psatioii  mil  be  made/'  ijfcc. ,  \^  : 
\  ThM  the  impFactip4>iUty  of  obtamitiEg. jiuJU 
^dreBs,  aa  qoieiitioJEiedj  in  thia^  agr^teiB^rm/  pQvild 
pptyl^  ^|fl^dili^ed  by  aaj^e^e^i  BVepita^^ 
freaii^t  of  actual  exp^eriBdeitfaihoa  n^iagi  or  to  be 
sn^ade,  by  ifae  claimantjSr-4a  {idmiUed  by  us  alL 
;^The  judicial  reoK^dy^  waa  to^be  tcfed;  9tidj 
dpubUesd,  it  wa^  piQaot  that  it  ahould.  he^  &irly 
^ied.  "T^ua  far  it  ia  clear  ;  but  it  doei3.iK>t  foHow 
jthat  the  duralioa  of  the  prescribed  e^C|i^tnenf 
WM  Id  tended  tp  Wixidefinite. 

The  negociatora  npo^t  8U(4>Qse^  and  c^vMeqtliy 
did  suppose,  that  a  term  might  be  f{xed»  tt  the 
close  of  which  that  e^perimeht  should  b^e  a^iid  to 
be  complete,  aod  the  inadequacy  o^  the  ]i|c|lictal 
jremedy  sufficiently  mauifestefd. ..  - 

The  efficaqy  of  the  arraqfement  , they' were 
ibrmiog  demanded  that  snch  a  tocm  ahonld^  be 
4gireed  on.  It  could  not  have  the^jitanip  atidqu^l]- 
ty^  of  a  cpnclusive  stipulation  withotcit  ;i^«  It  cootd 
not,  a^a  cmdra^y  be  said  to  hiiye  4i^imm>m^  Jhmg 
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ti^care  or  obligatory^  uotii  8aoh  k  limitation  was 
*    iaserted  in  i^. 

That  limitation  is  according^  Its  protnihent 
l^iQitura.  .It  is  to  be  seen  in  m.leUgr^  6»dU>  be  in^ 
^rr^d  A'oni  every  portion  of  the  article,  as  J  have 
alr^wwfy  sbown.    '      ••  ^  -  . 

Nor  is  the  limitation  such  a  one,  as  ft  was  im- 
proper for  the  JJnited'  Stages  to  askV  or  Great 
Britain  to  grant.  • 
.The  treaty ;  was  framed  in^ '  Nov^inlws^,  1 794, 
,     Wh^  the  great  maeft  of  th^  cases  were  sub' judice.. 
Our  Bpaf d  w«s  orsfanized  M     1796^  and,  conse- 
t)uently,'tfae  eigbteeh  rabnihs  assigned  for  the  re* 
•  eteipt  of  blainis  did  not  expire  till  April  last :  so 
iShat  the  limitation  Was  not,  Could  not,  be  tottch 
short  of  three  yeaf»  and  a  half. 
'   It  oui^bt  to  be  remembered,  too,  that  the  ckses 
were  not,  in  general,  those   of  ordinary  capture, 
^ .      but  seisupes  tinker  the  immediate'  instructionj^  of 
*     ;  the  Britkh  government ;  ip$tr4ictrons  Qf  which  it 
is  moderate  to  say,  that  ^onle  were  of  highly 
'questionable  legality,  while  atfaers  were  plainly 
.    nhla^wfuL   -    ' 

It  was  {fot  to  bd  required  (especially  in  a  plan 

whose  object  was  concitiatory  and  accommoda*- 

ting)  that  the  neutral  claimant  should,  under  these> 

and  perhaps  other  circumstances  of  aggravation, 

be  compelled/ for  ati  indefinite  length  of  time,  to 

^  follow  the  emptors  for  retribution  through  all  the 

'  ^    <itiatory  ibrms  af  Admiralty  proceedings,  before 

9  k  tile  re^fUMiiNbility  of  the  British  government  should 

.   *«  ^beooitt^  an   avfiilable  means  of  compeni^atioa. ' 
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.  Tiiat  goyernment,  being  originaUy  a  partjr  to  the  ^1 

wrongs  could  ask  only  a  qualified  resort  to  the  or-  I 

dinary  remedy  in  its  courts  of  judicature. 

The  foregoing  sketch,  which  has  reached  a  ;' 

size,  I  did  not  wish  or  intend,  contains,  the  out-  ^ ;. 

line  of  my  reasons  on  the  subjects  herein  pro-  ; 

posed. 

It  is  not  such  as  I  could  desire  itto  be,  for  it  has 
been  hastily  made;  but  I  put  it  upon  our  files,  in 
the    confidedce  .that  it   will   be   received   with 
candour.^ 
'       '  WILLIAM  PINKNEY. 

London,  June  26thj  1798, 


r 
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EXTRACTED  FROM  THE  MINUTES. 

16th  of  Ajn^l  ISOS. 

Mb.  PiNfcNEY  observed  that  the  nature  of  the 
motiori,*  and  the  circumstances  connected  with 
it,  made  it  proper  that  he  should  explain  at  some 
length  the  view  he  had  taken  of  the  questions  in- 
volved in  it.     These  questions  are, 

1st.  Whether  the  Board  is  conrpetent  tindei 
tiie  treaty  and  convention,  to  include  in  the 
amount  of  compensation  to  be  awarded  to  claim-  f||^ 

ants,  if  it  shall  appear  to  be  just  and.  equitable  to 
do  so,  interest  during  the  late  suspension  ?  ? 

■ _ ^— ^ -^—  A 

•A  mQ|ioD  made  by  Mr.  Gore,  that  thfe Ciwiiittssionerg  sIuhiUI  r  j 

proceed  to  subscribe  tlie.  awards  ready  fdr  tbeir  siignatare.  _  .  H 
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2d.  Whether  jk  would  be  just  and  equitable  to 
do  Ao? 

Ou  the  first  qoeatioiit 

It  is  understood  that  no  doubt  is  entertained 
as  to  our  power  on  tbe  subject  of  interest  general- 
ly. Tbeactua!  doubt  is  confined  to  interest  firoa 
^ly,  1 799;  when  our  proceedings  were  interrupt- 
ed by  the  interference  of  tbe  I'ritish  govemniettt 
until  the  resumption  of  our  duties  in-  January  or 
Fei^ruary  1802»  after  tbe  making  of  the  oonvan- 
lion,  it  is  not  easy  to  ascertain  tbe  exact  foua- 
datiori  of  this  extraordinary  doubt;  but  sd  far.^ 
lam  (ibie  to  collect  it  from  the  entry  oh  the  Jour- 
nals of  the  17th  of  l^ast  month,  snde  at  the  ia- 
slonce  of  Dr.  Swabey,  I  understand  it  to  be,  that 
the  treaty  did  not  contemplate  such  ah  iucideiit 
as  thin  interruption  of  our  proceedings,  and  there- 
fore could  not  intend  to  authorize  the  allowance 
ofinjterest  during  that  interruption,  and  moreover 
that  such  interest  is  not  the  subject  of  any  pvoFi- 
-^^  sion  in  the  convention  subneqiiently  conchided : 
It  is  of  epui^e  supposed  to  be  cam9  immmw. 

In  the  examination  of  this  ground,  (which  Dr. 
Swabey  now  admits  to  be  eorrectly  stated,)  I 
might  certainly  decline  to  perplex  myself  with  aa 
inquiry  whether  the  framers  of  the  treaty  did,  or 
did  not  foresee  that  our  progress  might  be  occa- 
<  sionally  sU8.p' aded  by  the  occurrence  of  di£B.c«l- 
ties  growing  <i!at  of  the  novel  and  complicated  cr»'' 
rangemeiits  contained  in  the  sixth  and  seventh 
articlesi  «  It^ould  be  sufficient  to  say.  that  the 
assumption  of  the  fact,  that  such  a  duspeiunon 
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could  not  be,  or  wu  iiot*  coBteniplated  at  tke 
making  of  the  treaty,  is  purely  gratuitous :  but  I 
cannot  forbear  to  add,  that,  of  all  gratnitoua  as- 
somptionSi  it  is  the  least  suited  to  the  pse  that  has 
been  n^ade  of  it,  as  it  is  not  only  highly  improbar 
ble  in  itself  but  would  be  of  no  importance  in  the 
argument,  if  it  were  trne.  It  b,  undoubtedly^  to 
ascribe  la  the  makers  of  the  treaty  a  singular  and 
most  discreditable  want  of  foresight  to  suppose 
that  it  never  occurred  to  them,  that  obstacles 
fligainst  which  no  humaa  tvisdom  could  guardi 
might  in  the  Qourae  of  this  before  untried  experi- 
ment, temp(yrjD^Tily  arrest  our  proceedings  tidth- 
otit  d0$trnying  (mr  f unctions ;  and  this,  supposi- 
tion will  appear. to  be  more  peculiarly  inadmissi- 
ble when  it  is  considered  that  independent  of  the 
difficulties  in  America,  by  which  the  commission 
under  the  sixth  article  was  constantly  embarraMssed 
so  as  that  it  might  almost  be  said  to  be  in  a  per- 
petual state  of  susjpensioB,  we  ourselves  had 
sparcisly  assembled  in  1796,  before  our  proceed.- 
ings  in  a  ^b^e  class  of  cases  of  the  greatest  valu^ 
aed  extent  were  entirely  suspended  ;  nor  did.  the 
iaterruption  cease  until  the  British  government, 
in  a  way  which  it  ought*  to  be  confessed  was  high- 
ly honourable  to  it,  thought  proper  to  direct  its 
eommi:*isioners  to  go  on*  Soon  afterwards  (early 
in  1798)  we  were  reduced  to  a  similar  predica- 
ment in  another  class  of  cases,  then  compreheitdr 
iog  the  whole,  or  nearly  the  whole  of  the  com- 
pTa  nts  before  us.  Ho  that,  in  truth,  the  suspension 
in  queation  was  the  third  by  which  the  com- 
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miasioii  has  been  retarded  since  its  fir^  organiza- 
*  tion.  Of  such  an  event,  therefore^  whieb  thSs  new 
4nd  delicate  scheme  of  adjustment  was  naturally  to 
be  expected  to  produce  not  once  only,  but  frequent- 
ly, and  which  accordingly  it  did  produce,  from  time 
to  time,  as  difficult  topics  presented  themselves 
for  discussion,  it  cannot  be  allowable  to  say,  tbfit 
it  was  om  incident  not  in  the  contemplation  of 
the  treaty^  or  of  those  by  whom  it  was  framed. 

But  admitting  it  to  be  true  that  the  exact  case 
of  a  suspension  was  not,  at  the  making  of  the 
treaty,  contemplated  as  a  possible  incident,  does 
it  therefore  follow,  that  if  a  suspebsion  should 
nevertheless  occur,  every  thing  connected  with  it, 
or  arising  out  of  it  should,  upon  our  resuming  our 
proceedings,  be  considered  as  casus  omissus  f 
One  should  rather  be  disposed  to  think  that^  be- 
fbre  we  could  venture  upon  such  a  conclusion,  it 
would  be  our  indispensable  duty  to  go  a  little  fur- 
ther and  examine,  whether  the  actual  provisions 
of  the  treaty,  reasonably  interpreted  with  a  proper 
view  to  their  spirit  and  object,  were  sufficiently 
ample  to  reach  and  embrace  the  subject  so  con- 
nected with,  or  arising  out  of,  the  suspension  t 

The  7th  article  of  the  treaty  is  not  an  arrange- 
ment of  detail.  It  would  not  have  been  made, 
if  detail  had  been  practicable.  Accordingly, 
after  reciting  complaints  of*  loss  and  damage 
^stained  by  the  citizens  or  subjects  of  the  con- 
tracting parties,  it  submits  these  complaints  with- 
out limit  01^  exception  to  us.  It  makes  us  the  ex- 
clusive arbiter^,  not  only  of  the  justice  of  the  com- 
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plaints,  hut  also  of  the  anunmt  of&yv^penmtiihh 
to  be  paid  in  each.      '    ' 

Of  wljatthe  itemd  of  campensatioB^haH  con- 
sist,* orby  what  process  it  shall  be  asoertained^  M 
does  not  profess  to  state.  It.  defclares  otrfy^  ^at 
.  the  compensation  shall  he  full  cmd  Mmpliitei  and 
l^i^ves  the  rest  to  this  Bocu'd,-  in 'eonrfidencd- that  it 
will  do  joiitice ;  and  so  far  is  that -CoiifideMe  car- 
ried that,  in  the  cases  -  submitted  '^o  os/  our 
award  is  declared  to  hejinal  etnd  toncbu$ix^€>. 

In  such  a  provision  it  WouM  be  vain  to  search 
for  the  •  traces  of  any  atiticlpation  of  tlie  inei- 
dents,  to*  wbtoh  its  ene^ion  tni^bt  give  birth, 
with  any  ?iew:'to  the  niocfHicatioii  of  the  ^powers 
communicated  by  Jt.  .  Such* modtftoattGin. was ^ in- 
compietible  yrtth  its  gmiius  a»d'  character.  Its 
prominent  Ibatare,  which  it  would  seein  to -iN^ 
impossible  to  mistake^  is  a  cleaf  intention  to  au- 
thorize the  tribunal  erected  by-  it,  »tdki?^w««*?* 
wikd  under  whdtever  tircumstanees'  it  should  /be 
occupied  with  the  claims*  committed  lorit,  to  deal 
with  those  claims'  according  to  its  oWn  <Kpinien 
honestly  formed  of  thehr  title  lore^lress^  and  the 
proger  measure  of  that  redress.  Whether  this 
com  mission  should  endure  three  years  ot  eight— 
whether  it  should  proceed  without  imp^^iment, 
or  at  times  be  prevented  from  proceeding  at  all, 
were  points  which  the  treaty  could  not  settle  ;  bul 
it  could  determine,  and  it  Aa«  determined,  ftt:  (he 
most  explicit  manner,  that,  when  allowed  ttr  ex- 
eirt  oiir  pidwers,  we  should  fitid  in  them  no  defi- 
eieocy  In  regard  to  the  justice  of  aAy  dajmregll- 
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\fjt\y  hefew  «ti  or  die  amouiit  of  ilie  sum  to  be 
^wnrded.  On  these  two  )>oint8,  tlierelbre,  viz. 
.the  ju9tiCB  4kS  a  clatmB  witbjii.  our  cognizance, 

;*  avd  the  ^iimamd  ef  the  jcffrnpensatton^  mo  emphati- 
cally adrd  coeiptetel]^  referred  to  qs  by  words  of  the 
wideat.eiieiH  iMid  moat  comprehensive  import^ 
evidenUy  in  snieott  t^kb  the  whole  plan  of  the 
proviaie^  itself^  diere  can  be  no  umw  omM9l» 
in  the  treaty*  * 
Inde^  the  c^metiieai  of  this  conclufi^n  is  in 

*  oflReret  admUted  hf  tfaoae  v^ho  deny  it«  They  ad- 
mit that  we  are  eittpoitc^red  U^  grant  intfgre«t  hoA 
before  the  interval  of^  lb»  ^mapenaioii  and  since. 
Whence  60  me  derive  that^pMri$r  t-  Ctertoiniy  not 

.  from  aay  wor<fai  w  the  treaty,  taking  notice  of  in* 
teif^st  eo  nomiiUf  or  giving  a  defiried  or  modified 
aothority  ofi ' thid  mpbjoct  <^fr  iu  W:e  der im  it  sim- 
ply fropi  tho«a  words  in  the  treaty^  whii^h  sabmk' 
the  amauM  of  the  compea$ation  to  our  dedfiion. 
.T%e  conceded  power,  thereftiKe ,  to  give  tater- 
eat  Oft  either  side  of  the  anspeneioUi  rests  upon 
d|iA»  that  attch.a  poweni^  necessary  to  enablt^  oa 
to.  settle  the  rnnofvnt  cf  tomp^mmiien  according 
to  onr  QOtiooa  of  |uatiee  i^nd  equi^^*  HMt  is  not 
this  reason, undoidbtedljr' the  only  on^  that  can  be 
Msignecl  in  favour  <^f  the  power  to  grant  interert 
htforeihmAUnce  ,tke!M$pefmon,  broader  than  the 
j^wer  itoelf ;  ftod  does  it  not  discredit  and  falsify 
ttie  pretottded  exception  t  In  other  words«  does 
it  notv^ ill  allfatr remoning  inoontrovertibjy  prove 
that  W€^  have  the  power  to  grant  interest  during 
the  miispefisioft  .t»  well    as  ifefore   and  after. 
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Buch  a  power  being  just  aff  necesdjarjr,  Wi  the 
one  ease  ^  in  the  other,  ''to*enaMe  us  to  Mt* 
'<  tie  the  amount  of  compensatiofi  apc^rdiog  to 
"  our  notions  of  justice  and  equity  ?^'  'It  is-qutte  ^' 
impossible  to  avoid  the  force,  af  thtd  argument 
otherwise  th»n  by  showing,  that  there  is  an  ex- 
ception, of  i^ome  sort,  either  in' the  treaty  or  the 
conveQtion,  in  regard  to  ibis  obnoxious  ioterestj,^  ^. 

an  attempt  which  would  prei^uppose  an  ab^indoil-  ^^i 

ment  of  the  ground  of  ta^us  (yimsius  in  *  feveur 
of  another^  still  less  capable*  if  thMWer^  possi- 
ble, of  being^  defended  In  ihe^  fruUifj  I  think  I 
bave  already  shown  that  no  such  e^eef^ipn  exists ; 
and  we  tfbatl  soon  pee  that  it  is  nat  to  be  foufid 
in  the.canve/9itoii,whe8eproi3!m(mtitis  nowtii^ 
4;o  exiamiii^. 

The  <^onvention  directs  us  to  proceed  iathe  exe- 
eiitimi  of  our  duties,  according  to.  the  pw^iiom 
of  the  seventh  mUcle  of  ihe  treaty;  except  oa^y 
that  we  are  to  make  our  awards  jmyable  in^  thri^ 
jequal' annual  instalments.  Subject  to  thjfs  bx- 
t^ptioui  therefore,  our  powMv  centiftue  to  b^/it 
least  as  ample  as  under  the  treaty.- 

The  convention  inay  be  considered  a8>  re^^o;^ 
mwiicatifigin  1802,  by  refemnce^o^^he  seventh 
article  of  the  treaty,  the  ^powert^  :ojrigtnalfy  ciom- 
municftted  by  that  article  in  1794^  with  the  single 
modification  above  meniioned/  We  bave»  #f 
course,  the  same;  power  now,  as  lariiierly,>'<k>A- 
dusively  to  fix  the  amoiiM  ofcoibpeosat^  in 
elaims  which  we  have  decided  toba  jifot«v  But 
we  not  oivly>bave  thirt  power  (in  frhioh it  iaadbnt- 
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ted  that  a  power  to  give  interest  is  iacluded)  ua- 
impaired :— :W6  hfttve  it  freed  by  the  convention 
from  0r.  Bwabey's  objection,  even  if  that  objec- 
tion wap  a  sound  one,  as  applied  to  the  treaty  on- 
ly. The  objection,  as  applied  to  the  treaty,  does 
net  rely  upon  the.  inadequacy  of  the  language  of 
it  to  give  .the  power  in  question,  but  from  a  loose 
inference  drawn  froni  a  loose  speculation,  diat 
such  an  incident  as  the  suspentfibh  was  not  coa- 
tefnplated  foy  it.  Can  IhU  objection  be  transfer- 
red from' the  treaty  to  the  conventicm  t  Manifestly 
not.  The  convention  was  jeio^forior  to.thesus* 
pension,  rtsicites  it,  and  removes  it.  The  suspen- 
sion was  conisequently  in  (he  contemplation  of 
that  instrument.  To  whatsoever  objection,  there- 
fore, the  original  communication  of  the  power  in 
question  may  have  been .  liable,  on  the  mere  sup- 
pOfsition  that  such  an  event  as  the  suspension  was 
not  then  in  view,  the  recomnnunioatUm  of  this 
power^  nnce  the  suspension,  and  with  particular 
feference  to  It,  must  be  free  from  that  objection. 
In  a  word,  there  is  not  in  my  judgment,  even  the  ap- 
pearance of  a  reason  for  questioning  the  authori-^ 
iyofthe  Beaird  on  thila  occasion. 

On  the  second  question; 

Th$  power  of  the  Board  to  grant  the  interest 
in  queMibn,  being  thus,  as  I  think,  obvious,  I  will 
now  say  a  very  fqw -words  on  the  matter  of  equity. 
I  have  not  Jbeen. able  to  discover  upon  what  pre- 
cise grounds  it  is  supposed,  that  in  this  riew,  in- 
terefst  during  the  suspension  is  distinguishable 
from  interest  before  and  nnce*    It  cannot  be.  upon 
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the  naked  foundation  of  a  temporary  want  of  ca- 
pacity in  this  Board,  from  July  1799  until  1802, 
to  relieve  the  claimants:  for,  independent  of  the 
gross  absurdity  of  allowing  to  such  a  fact,  singly 
taken,  so  impoKant  an  influence  on  the  mea- 
sure of  the  ^relief,  what  shall  we  say  ot  interest 
from  1793  to  1796,  ^hen  this  Board  was  not 
even  in  existence  ?  If  the  mere  cessation,  for  a 
season,  of  our  capacity  to  act  undjsr  the  treaty' 
renders  it. unjust  to  allow  interest  during  thiB  pe- 
riod of  that  cessation,  surely  the  argument  is  in- 
finitely stronger  against  the  allowance  of  interest 
during  a  period  when  we  had  no  official  capacity 
whatever ;  and  yet  it  tiever  occurred  to  any  of  us, 
or  to  either  of  the  high  contracting  parties,  that 
the  interest  before  1796  was  inequitable.  A  no- 
tion must  therefore  be  entertained  that,  in  regard 
to  this  suspension,  soine  peculiar  considerations 
exist  by  which  interest,  during  the  interval  occu- 
pied by  it,  ought  to  be  held  to  be  affected.  What 
these  considerations  are,  I  am  lefl  to  conjecture, 
since  they  have  not  been  explained. 

It  is  perhaps  imagined  that  if  a  claimant  should 
receive  such  interest  from  the  British  government, 
the  former  would  be  placed  in  a  better  situation, 
and  the  latter  in  a  worse,  than  if  the  suspension 
hfid  not  happened.  If  this  should  appear  to  be 
true,'!  agree  that  it  would  be  of  great  weight. 
It  is,  however,  so  totally  erroneous  as  to  be  the 
exact  reverse  of  the  truth  ;  the  fact  is,  that  the 
claimant  'wifl  be  a  loser,  and  the  British  govern- 
ment a  gainer,  by  the  suspension/even  after  this 
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interest  shall  have  been  paid  and  received.  A 
-  vety  short  examination  will  make  this  apparent. 
^As  to  the  cldimanU  If  the  suspension  had  not 
taken  plaoe^  his  complaint,  supposing  it.  to  be 
r^ady  for  decision,  would  have  been  decided  by 
thQ  Boardy  so  as  that  an  award  would  have  been 
made,  in  his  favour^  payable  in  the  spring  of  1800, 
for  principal  and  interest  then  due^  He  loses,  of 
•course,  by  the  suspension,  the  use  from  the  spring 
of  1800)  not  only  of  his  principal,  but  pf  such  in- 
terest upon  that  principal,  as,  but  for  thesuspen- 
sion«  would  at  that  tin>e  have  come  to  his  bands. 
To  put  him;  therefore,  in  any  thing  like  so  good  a 
situation  as  he  would  have  been  in  if  the  suspeii- 
sion  had  not  occurred,  it  would  be  nei^essary  not 
only  to  give  him  interest  upon  his  principal  during 
and  after  the  suspension,  ad  we  propose  to  do,  but 
also  to  give  him  interest  from  the  spring  of  1800 
upon  the  amount  of  such  interest,  as  the  suspen- 
Bipn  prevented  him  from  then  receiving.  A  clainii* 
ftnt,  whose  case  was  ready  for  decision,  will  con* 
seqently  be  so  far  from  being  a  gainer  by  the  sus- 
pension, if  the  interest  in  question  be  allowed  him, 
that  even  after  the  receipt  of  that  Interest,  be  will 
still  have  sustained  a  considerable  loss,  for  which 
it  is  not  intended  by  any  member  of  this  Board  to 
give  him  aqy  compensation  at  all.  In  addition  to 
this,  it  is  to  be  considered,  that  the  claimantB 
b(.'ing  merchants,  are, not  adequately  compensat- 
ed for  the  privation  of  what  ought  to  h^ve  formed 
a  part  of  their' capital-,  at  a  time  wHim  commer- 
0VdX  capital  was  ^mora  than  usually  active,  by  a  re- 
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tribiitton  granted  with  a  view  to  the  mere  orate  of 
interest* 

The  foregoing  observations,  it  is  to  be  admit- 
ted, £tpply  solely  to  claimants  whos6  cases,  in  re- 
gard to  the  judicial  remedy,  wei'e  ready  for  our  de*- 
cisioti  at  the  eonimencement  of  the  suspension,  or 
would  have  become  so  in  the  ooiirse  of  it;  and 
they  apply  Undoubtedly  with  less  or  gr^bter^foFce, 
according  as  the  time  ]v^hen  the  case  ^a&,  or 
would  have  been  ready,  shaD  be  taken  to  have 
been  lat^  or' eatly.  As. to 'the  other  claimants, 
(not  many  in  number,)  they  were  certtiinly  not 
losers  by  the  suspension  ;  for  it  produced  no  ef- 
fect at  all  upon  th^ir  clainis.  But  it  must  at  the 
ga^e  time  be  seen  that^  for  precisely  the  same 
reason,  Great  Britain  could  not- be,  as  to  such 
Claims,  in  the  $lighte$t  degree  injured  by  the  sus- 
pension r  and  indeed  it  is  understood  to  be  ad- 
mitted that,  on  the  footing  of  e<Juity,  the  suspen- 
sion does  not  anect  these  claims  in  the  same 
manner  as  it  is  supposed  to  affect  the  others- 
Let  us  now  see  how  the  account  stands  on  the 
part  of  the  British  government. 

The  gain  of  the  British  government  may  safe- 
ly be  affinried  to  be  at  least  co-extensive  with  the 
elaiittants'  loss.  In  cases  ready  for  decision,  or 
4jkat  would  have  beisome  60  during  the  suspension, 
it  has  alreiady  been  slibwn  that  it  has  enjoyed  the 
use  of  th^  c^knants'  principal  by  reason  of  the 
Muspension  only  .*  and  if  this  'Were  the,  whole  bene- 
fit, it  would  se^m  to  be  obvions  that  the  suspen- 
sion rather  furnishes  an  argument  in  favour  of  th^" 
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payment  of  interest  than  the  contrary.  But  the 
suspension  has  also  given  it  the  use  of  the  claim- 
ants' intereM  due  at  the  time  of  it,  which  intereet 
must  have  been  paid  in  or  about  the  year  1800, 
and  upon  which,  if  it'  bad  been  paid,  the  British 
government  would  now  be  payings  as  well  as  upon 
the.principfdy  an  annuity  to  some  public  creditor. 
The  whole  fS»undation  of  the  argument,  then, 
against  the  e(]^ity  of  granting  against  the  British 
government  interest,  during  the  suspension  oh  the 
claimants'  principal,  is,  properly  understood,  nei- 
ther more  nor  less  than  this,  that  during  that  in* 
terval  it  has  Jiad  the  use  of  both  principal  and 
interest^  so  far  as  interest  had  then  accrued* 
There  cannot  be  a  better  foundaticm  on  which  to 
grant  this  interest. 

To  what  has.  been  said  it  ought  to  be  added 
that  the  British  government  has  been  benefited 
by  the  suspensipn  to  a  considerable  amount  in 
another  respect.  Large  sums  have  been  recover- 
ed by  the  claimants  from  the  captors  durhig  the 
suspension,  whiqh  might  otherwise  have  been 
wholly  or  in  a  great  ^measure  lost.  The  eflect 
has  been  greatly  to  lessen  the  aggregate  of  the 
.  sums  to  be  awarded.  *Upon  the  whole,  the  sus- 
pension is.  not  an  pventby  which  the  British  ga- 
vernment  hassuffcred.  or  jpan  suffer,  so  as  to  create 
an  eqiiity  in  its  favour  on  this  occasion^  It*  has, 
on  the  contrary,  been,  and  wM  continue  to  be, 
^^vantageous  to  it,  chid  prejudicial  to  tjbe  claim^ 
ants,  let  this  question  be  disposed  of  as  it  niay- 
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In  what  other  view  this  subject  can  be  consider- 
ed, [  am  entirely  at  a  loss  to  conjecture.  'We  do 
noty  I  take  tt  for  grantee),  think  ourselves  at  liber- 
ty to  go'into  an  endless  and  odious  inquiry  by^hose 
faulty  if  by  any  fkuit/ the  suspension  wasproduced. 
Nor  do  we,'  I  also  take  for  granted,  inmgine  that, 
even  if  such  an  inquiry  could  now  lead  to  any  reaaJt^ 
the  Hitility  of  that  result,  as  it  might  be  made  to 
bear  upon  the  question  before  us,  would  m^ke 
amemkrfor  the  time  and  attetition  employed  upon 
it.  *  The  convention  is  either  a  dead  letter,  or-  it 
has  put  such  an  offensive  •  discussion  *fbr  ever  at 
rest  both  here  and  elsewhere  :  and,  if  it  had  not, 
where  are  our  means  of  agitating  it,  with  any 
hope  of  arriving  at  a  correct  conclusion  ?i  To  6n- 
deavour  at  thiis  late  hour  tq  influence  eithen  the 
0^nse  or  the  practical'  operation  of  the  convene 
tton,  by  an  arbitrary  and  invidious  imputation  of 
an  antecedent  Wame  avoided,  and  therefore  re- 
jected^ by  the  convention  itself,  and  which,  if  not  so 
rejected,  it  would  now^  be  impossible  to  fix,  would 
be  so  extraordinary  and  monstrous  aq  irregulari- 
ty, that  I  am  ^entirely  confident  it  has  not  been 
thought  of.  The  <5onvention  has  told  us  all  thai 
it  was.  intended  we  should  know  on  this  subject^ 
and  alt  that  either  of  the  contracting  parties  can 
at  this  time  be  free  to  insist,  upon,  vi2u  th^t  the 
sMpension  was  produced  by  tUk  inimediate  act 
of  the  British  governnientyi»  consequence  of  diffi- 
xsiilttes  having  arisen  in  America^  under  the  sixth 
article  of  the  treaty. 
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With  this  character  conclusivelj  ^iven  to  that 
transai&tion  by  the  convention,  it  would  be.  worse 
than  idle  to  attempt  to  give  it  another,  in  which 
the  presamed  misconduct  of  either  of  the  two 
governments  should  be  an  ingredient.  But  give 
to  it  what  character  you  will,  anH  ascribe  it  to 
what  fault  you  may,  still,  if  the  situation  of  the 
British  government,  in  reference  to  the  claims 
depending  under  the  seventh  article;  is  no  worse 
than  it  would  have  been  had  not  the  suspension 
happened,  it  is  iiiconceivjable  in  what  way^  or  upon 
what  intelligible  principlesi  it  can  give  an  equity 
agcunst  those  to  wHom.thQ  suspension  or  its  con- 
sequences cannot  be  attributed,  to  whom  it  has 
be^n  so  far  from  being  advantageous,  that  the 
most. liberal  compensation  which  they  are. likely 
ta  procure  will  not  repair  the  injury  th^y  have 
sustained  by  it. 

I  will  cnake  but  one  observation  nM>re  on  this 
subject.  If  we  should  enter  into  an  inquiry 
whether  either,  and  which  of  th^e  two  goveratnents, 
was  in  fault  as  to. the  suspension ;•  if  we  shquld 
even  be  disposed  to  think,  as  most  certainly  some 
of  us  would  not,  that  the  American  government 
was  so  in  fault;  if  we  sbotild^ go  on  to  infer  that 
t^^or^  the  Briti$h  government  waa  not  to  pay 
interest  during  the  suspension  to  AMerieandHim- 
ants,  there  would  still  remain  a  most  embarrassing 
question  which  we  should  find  it  difficult  to  Mt* 
db,  i.  e.  whethdr4he  Afneriean  goeernme^ft  should 
pny  interest  during  the  suspension*  tO' J3rifts& 
claimants? 
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To  give  to  British  claimants  a  larger  mea8^re 
of  redress  in  this  respect  than  we  give  to  Ameri- 
can claimants,  upon  a  vague  charge  of  nfiscon- 
duct  against  one  of  the  high  contracting  parties, 
for  which  no  countenance  is  found  in  the  contract 
itself,  would  be  to  set  up  a  distinction  which  the 
convention  does  not  acknowledge,  but  disclaims  { 
which  the  contracting  party,  outraged  by  the  ac- 
cusation[,  would  hold,  and  justly  hold,  to  b.e  inde- 
cent and  e^rrogant ;  and  which,  as  regards  the  in- 
npcent  complainants,  would  be  too  inicjuitous  for 
any  honest  man  to  tend  himself  to. 

On  the  other  hand,  if,  withheld  by  these  or  other 
considerations,  .we  should  forbear  to  make  th^ 
distinction,  what  will  have  beeome  of  our  princi- 
(^6,  or  our  title,  to  consistency  ?  This  iis  a  dileni^ 
ma  on  which  I  Will  not  Enlarge,  biit  on  which  it 
might  be  welf  to  reflect!  It  9tiows  the  utter  inad- 
mfssibility  of  the  objeetipn  which,  if  listened  to 
and  acted  upon,  would  produce  it. 

Mr,  Pinkney  concludes  by  seconding  the  mo- 
tion ;  but  at  the  request  of  Mr.  Trumbull,  it.  was 
postponed  for  a  few  days,  and  on  the  30th  of 
April,  the  Boar^  proceeded  to  make  awards  on 
the  pHnciple  contended  for  by  Mr;  Gore  and 
Mr.  Pinkney. 
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N^-  II. 

MEMORIAL  ON  THE  RULE  OF  THE  WAR  OF  1756. 


To  the  President  of  the  United  States^  and  the  Senate. and  House 
of  Representatives  of  the  United  States  of  America,  in  C&m- 
*gress  assembled: 

THB  MKMORIAL  OP  THB  MBECHANTS  AICO  TRAD|E|LS  OF  THE   CITT 
•    OW  BALTiMOR|B. 

Your  memorialists  beg  leave  respectfully  to  submit  to  your 
oonsideration  the  following  statement  and  reflections,  produced 
by  the  sttuaiioa  of  our  public  fiffairSi  in  a  high  degree  critical  and 
perilous,  and  peculiarly  ^ectitig.  the  comndecce  .of  their  country. 

In  tlie  early  part  of  the, 'late  war  between  .Great  Brildn  aod 
France,  the  former  undertook  to  prohibit  neutral  nations  from  all 
trade  whatsoever  witli  tlie'^  colonic^ .  of  the  latter*    This  exorbi- 
tant pretension  was  not  long  persisted  in.    It  was  soon  qualified 
in  favour  of  a  direct  trade  between  the  United  and  these  colonies^ 
and  some  years  afterwards  wa&  ivther.  relaxed  in  favour  of  Eu- 
ropean neutrals.     The  United  States  biM^g  tkns  admitted,  by  die 
eypress  acknowledgment  of  Great  Britain,  to.  a  direct  trade,  with- 
out limit,  between  their  own  ports  and  the  colonies  of  the  opposite 
belligerents,  another  trade  natiirndly  and  necessftrily  grew  out  of  it, 
or  rather  formed  one  of  its  prinelpal  objects  and  inducements. 
The  surplus  colonial  produce,  beyond  our  own  ooiisiimption,  ioi- 
ported  here,  was  to  be  carried  'elsewhere  for  a  market;  and  it 
was  accordingly  carried  to  Europe,  s<^neiiines  by  the  original  im- 
porter, sometimes  by  other  American  merchants,  either  in  the  ves* 
sels  in  which  the  importation  was  made,  or  in  others.     lo  the 
course  of  this  traffic,.k  was  understood  to  be  the  s^nse  of  Great 
Britain^  and  was  ex|4icitly  declared  by  her  courts  of  prise,  that, 
although  she  had  not^expressiy  allowed  to  the  merchanls  of  the 
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Vrnted  States,  by  the  fetter  of  her,  relaxatiopiy  and  iittmediaie  I 

trade  between  the  colopies  of  her  enemies  and  the  markets  of 
Curo|)e,  a  circuitous  trade  to  Europe^  in  the  production  of  theste  ' 

coloniefly  was  unexceptionable ;  and  that  notlling'  more  was  neces- 
sary to  make  it  so^  than  that  the  continuity  of  the  voyage  should  I" 
be  broken i>y  an  entry,  and  payment  of  duties^  and  the  landing  of 
the  colonial  cargo  in  the  United  States.     During  the  greater  part 
of  the  late  war,  and  the  first  years  of  the  present;  thia  trade  was* 
securely  prosecuted  by  our  merchants^  in  the  form  which  Great 
Britain  had  thus  thought  fit  ta  give  to  it.  i 
'  The  modification  of  a  traffic,  in  itself  entitled  to  be  free,  wai  7 
submitted  to,  on  our  part,  without  repining,  because  it  presented  a                              ^ 
clear  and  definite  rule  of  conduct,  which,  although  uitauthoriaEed  in 
the  light  of  a  restricthon,  yfras  not  greatly  inconvenient  in  its  prac- 
tifel  operation ;  and  y6^  memorialists  entertained  a  cnnfidenf 
hope,  that,  while  on  the  one  hjand,  they  sought  nu  change  of  aysteqi 
by  which  the  assumption  of  Great  Britain  to  impose  terms,  how- 
y^ver  mild  in  their  character  andeffect^  upon  their  lawful  commerce,. 
shouTd  be  repelled;  on  the  other  hand,  it  would  not  be  desired, 
that  the  state  of  things  which  Great  Britain  had  herself  prescribed,  I 
^td  Vhicli  tise  and  habit  had  rendered  fhmiriar,  and  inteUigi- 
bk  to  iait,  should  be  disturbed  by  oppressive  innovations ;  far  less 
diat- these  innovations  should,  by  a  tyrarniical  retrospection,  be 
made  id  justify  the  seizure  and  confiscation  of  their  property, 
commitl^  to  the  high  seas,  under  the  protection  of  the  existing 
rule,  and  without  warning  of  the  intended  change. 

In 'this  iheir  just  hope,  yoiir  memorialists  have  been  fatally  dts-^  \ 

appointed.  Their  vessels  and  eflTects,  to  a  large  amount,  have 
lately  been  captured  by  the  commissroned  cruizers  of  Great 
Britain,  upon  the  fooadatiori  of  ne#  principles,  suddenly  invented, 
and  applied  to  this  habitual  tiiaffic,  and  suggested,  and  promul- 
gated, for  the  fact^  thne,  by  sentences  of  condemnation ;  by  which, 
unavoidable  igoi>ranoe  has  been,  considered  as  criminal,  and  an 
honourable  confidence  in  the  justice  of  a  ft'iendly  nation,  pursued 
with  penally  and  forfeiture. 

Toor  memorialists  are  in  no  situation  to  state  the  precise  natiuv 
of  the  rules  to.whi^  their  niost  important  interests'  have  thus 
been  sacrificed :  lUid  it  is  not  the  least  of  their  coditilaints  againal 
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them,  that  tbey  areundebwd,  an^d  undefinabley  equivocal  iathe^ 
form,  and  the  fil  instruments  of  ojppression  by.q^sc^  of  their 
ambigoity. ..   ,  . 

Your,  m^mprialist^  know  that  tlie  circumstance^  which  haye 
heretofore  been  admitted  to  give  JegaUtj  to  their  tradu,  in  colo- 
nial productions^  with  their  European  friends,  protect  it  no  longer* 
But  they  have  not  yet  been  told,  and  are  not  soon  likely  to  team, 
.what* other  jpircuipstances  will  be.  suffered  to  produce  that  con- 
sequence.   It  is  supitosed  to  fafivebeen  judicially -declared,  in 
general,  that  a  voyage  undertaken  for  the  purpose  of  brining 
into  the  Uidted  States  the  produce  of  the  belligeoeBt  colonies, 
purchased  by  Aaaerican   citi^as,  shall,  if  it  appears  to  be  in- 
tended that^is  produce  shall  ulti^nately  go  on  to  Europe,  and 
an  attempt  is  actually  made  to  re-export  ai\d  send  It  thilber,  he 
considerec^,  on  account  of  that  intentttin,  as  a  direct  voyage  to 
«  Europe,  and  therefore  illegal,  notwithstanding  any  temporary  in- 
terruption or  termination  of  it  in  jthe  United  States. 

Your  .memorialists  will  not  here  stop  to  inquire  upon  what 
grounds  of  law  or  reason  the  same  act  is  held  to  be  legal-wfaep 
commenced  with  one  intention,  and  illc^l  when  undertaken  witfi 
another.  But  they  object,  in  the  strongest  terms,  aga^  this 
Dew  criterion  qf  legality,  because  of  its  inevitable  tendency  to  in- 
justice, because  of  its  pecuUai:  capacity  to  embarrass  with  sei- 
zure, and  to  ruin  with,  confiscation,  the  whole  of  our  trade  with 
Europe  in  the  surplus  of  oiir  colonial  importations. 

The  inquiry  which  the  late  system  indicated  was  sliort  ai^d 

»mple,  and  precluded  error  on  all  sides ;  but  the  new  refinement 

•     substitutes  in  its  place  a  vast  field  of  speculation,  overshadowed 

with  doubt  and  unpertai'n^^  and  of  which  the  feint  and  shifting 

boundaries  can  never  be  distinctly  kyioitrn. 

Intention,  as  to  the  object  of  ogr  colonial  voyages,  may  be  in- 
ferred from  numerous  circumstances,  more  .qr  less  conclusive. 
To  anticipate  them  all  is  obviously  impracticable  ;  an4  of  course 
to  guard  against  the  inference,  in  this  jre^pect,.  which  British  c^ 
tors  and  British  courts  may  be  disposed  to.drfl^,  will  .be  impossi- 
ble. Our  property  is  therefore  menac^  by  a  great  and  formida- 
ble danger,  which  there  are  no  means  of  ^ding  ;  fbr,  even,  if 
it  should  chance  to  escape  the  condemniUion  wbich  this  pe^nifiioqs 
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novelty  prepares  A)r  it,  the  wound  idflicted  npoii  our  commerce 
by  fiirrestations  on  suspicion,  and  detentions  for  ac^dioation,  will 
b^  deep  and  fatal.  The^efibrts  of  o«ur  merchants  wifi  be  check- 
ed a^  discouraged  by  more  than  ordinary  Inq0isk}6}i8';  our  best 
concerted  enterprises  broken  up>  without  th«  h|>pe  of  r^ribtitioni 
or  even  reimborsement  for  actual  costs,  upon  4be  footing  of  an 
intention  arbitrarily  imputed ;  and  the  only  alternative  which  will 
be  presented' to  our  choice  will  be,  either  to  refrain  at  once  from  a 
traffic  which  enriches  our  country  while  it  benefits  ouO'selves,  or  to 
s^  h  wasted,  and  in  the  end  destroyed,  by  a  noxious  system  of 
nlafkime  depredation.     .      *     "^  .  . 

Your  memorialists  are  the  more  alarmed. by  this  departure 
-  4rom  a 'plain  and  settled  rdle,  in  favour  of  a  ptfant  and  myste* 
rions  doctrine,  so  eminently  suited  to  the  accomplishm^t  of  the 
worst  purposes  of  commercial  jeaiousy^  beceuise  the  injwious  and 
veiatious  quidities  of  the  substituted  rule  must  have  beeniuiown 
to  those  who  introduced  it^  aird  because,  if  these  quaKties>did4>o| 
recommend  it  to  adoption,  it  is  difficult  to  conceive  why*  it  .was 
ad^ted  atdh  If  it  is  meant  that  our  trade  to  Europe' shaU, 
aotwtthstanding  thft  rule,  be  allowed  to  continue  without  being 
subjected  to  e^rttabrdinary  difficuities,  op^atii^'  asac^al  reduc- 
tiob^and  mischievous  restraints  ;  if  it  is  m^i^mt  that  a  tf^facU^ 
kn^wii  and  comprehended,  shall,  a^  heretofore^  form  a  standard* 
by  wl^cfa  the  lawfulness  of  our  European  vpyages  -may  be  une- 
<)divocaUy  ascertained  ;  if  a  wide  tange  has  not  been  designed 
^r  the^  inquiry  after  intemion,  and'n  Jteal  effect  expected  from  that 
•oquhry;  if,  lA  a  wovd,  t^e  late  k-egulatiod  has  not  been  supposed 
to  be  OBpable  of  bearing  on  our  trade  in  a  manner  new  and  im- 
portant, we  ^oul4>hardly'^have  now  ioeeo  called  4ipon  to  remo«i- 
strate  against,  a  ehaHge.  -ftisirotp^tended  that  the  rule  now  en> 
forced  against  us,  is  levelled;  agatpst  any  practke  to  which  we 
may  be  supposed  t6  have  lent  outrsetves,  of  dfegiiisiof  as  our  own 
J  he  .property  of  the  enemies  oi^  Great  Britain.  That  is  nbt^itt 
object^  and  if  it^wevi^^  we' are  tabled  to  assert,-  solemnly  and  con- 
Udettt^,  tbtft  dor  ftoodiiot  'has  a Abr<ted  90  ground  for  the  injuri* 
cos  tfospieloa  which  stoJch^aii  object- W4:>uld  impfy.  IThe  view  is 
pro^ert^j  tfi.regitk^' mniSi  eStci  oortraffic  in  articled  fairly  p^-^ 
chas6d  fa^  OS  ffldinr  others  ;  and  if.  the  consequences  to  ttet  ti^ffic 
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irore  not  iDteniled  to.be  serious,  and  (^xtenrnve,  and  permanent, 
your  meidorialists  search  4n  vain  for  tbe  motive  by  wbicb  a  state, 
in  amity  witb  our  tiwoi  and  moreover  'connected  w'ftb  it  by  the 
lies  of  comgion  iaterest,  to  wbicb  many  considerations  seem  to 
give  peculiar  strength^  has  been  induced  to  indulge  in  a  paroxysm 
of  capricious  aggressioo  upon  our  rights,  by  which  it  disfaononrs 
itself  witbout  promoting  any  of  those  great  interests  for  whicb 
an  enligbtened  nation  may  fairly  be  solicitous,  and  which  only 
a  steady  regard  for  justice  can  uhimately  secure.  When  we  see 
A  powerful  state,  in  possession  of  a  commerce  of  which  the  world 
affords  no.examples,  endeavouring  to  interpolate  into  the  laws  of 
nations  casuistical  niceties  and  wayward  distinctions,  which  for- 
bid a  crtizen  of  another  independent  commercial  countiy,  to  ex- 
port from  that  country  what  unquestionably  belongs  to  him,  oniy 
because  be  imported  it  himself,  and  yet  allow  him  to  sett  a  right 
of  exporting  it  to  another ;  which  prohibit  an  end  because  it 
arises  out  of  one  intention,  but  permit  k  when  it  arises  out  of  taoe; 
wliich,»^iividing  an  act  into  stages,  seslrch  into  the  mind  for  a  cw- 
respoAdent  division  of  it  in  the  contemplation  of  its  author,  and 
determine  its  innocence  or  criminality  accordingly ;  whicb,  not 
denying  that  ^he  property  acquired  in  an  authorised  tn&y  by 
neutral  nations  from'  belligerents,  may  become  incorporated  Mito 
tbe  national  stock,  and  nnder  the  shelter  of  its  iKutrd  character} 
dins  superinduced,  and  still  preserved,  be  afterwards  transported 
to  every  quarter  of  tbe  gibbe,  reject  the  only  epoch  which  can 
distincdy  mark  that  incorpciralion,  and  point  out  none  other  in 
its  place  ;  which,  proposing  to  fix  with  accuracy  and  precinon 
the  line  of  demarcatinn,  beyond  which  neutrals  are  trespassers 
npon  tbe  wide  domain  of  belligerent  right9,'inyolv€Si  every  thing 
in  darkness  and  confusion :  there  can  be  but  «ne  opinion  as  to 
the  purpose  wbith  all  this  is  ip  accomplish. 

Your  meBiortalists  have  endeavoured,  with  all  that  attention 
wbieh  their  natural  anxiety  was  calculated  to  produce)  to  asj;er* 
tain  the  various  shapes  which  the  doctrine  in  question  is  likely  to 
assimie  in  practice^  but  they  ha^ifr  fo^ind  it  imposmblfe  to  cooiectare 
in  wha^  way,  consistently  with  this  doclnnev  Hle:«xcess  of  ^onr  hn- 
ports  A'om  tbe  belligerent  colonies  can  find  its  way  to  fo]'eig:n  mar- 
kets.    The  landing  t»f  the  cargo,  and  a  cOmpllnnfee  with  aU  die 
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fonns  and  sanctions,  upoB  which  our  reionue  depends^'willpotsu 
terminate  the  voyage  from  the  colonies,  as  that  the  articl^^s  may 
be  imtiiedUaely  re-exported  to  Eiiro]lelrf  the  original-  importer. 
But  \i  they  cannot  be  exported  immediateTy,  ^at  lapse  of  ilme 
will  give  them  a  title  to  h<^  sent  abroad,iifind  tf  |i6t  by  the  oritji- 
nal  importer,  how  is  he  to  devolve  upon  another  a  power  which 
be  has  not  himself?  And  if  by  a  sale  he  can  communicate  the 
power,  by  what  evidence  is  the  transfer  to  be  manifested,  so  ci!$ 
to  furnish  an  answer  to  the  ready  accusation  of  fraud  and  e^  a- 
sion?  In  proportion  as  this 'doctrine  has  developed  itself,  it  has 
been  found  necessary  to  invent  plausible  qualifications,  tending  to 
conceal  its  real  character  ff-om  obaervation.  It  has  accordiriizly 
been  surmised,  that,  not witd^anding  the  obstacles  which  it  pro- 
vides against  the  re-exportation  of  a  colonial  cargo  by  the  im- 
porter, such  a  re-exportation  may,  perhaps,  be  lawful.  Attempts 
on  his  part  to  sell  in  the  United  States,  without  efieetj  (whirh 
iDtjat  often  happen,)  may,  it  is  supposed,  be  sufficient  tesn^r' 
hiih  from  the  peril  of  the  rule.  But,  admitting  it  to  "be  cert h in, 
instead  bf  being  barely  possibky  that  these  attempts  would  form 
any  thing  like  ^ectttity  against  final  condemnation,  it  is^tiU  most 
material  to  ask,  bow  ihey  are  tb  afford  protectkin  against  sei^un^  r 
By  what  documents  they  can  be  proved  to  the  Sfitisfaction  i^f 
thos»  to  whom  interest  suggests  deubts,  knd  whom  rmponity  *  ii- 
coarages  to  act  upon  them?  The  ic^al  transactions  of  iUr. 
€iisK>m<^house  once  deserted  as  a  criterion,  the  cargo  mtist  be  foU 
krned,  tfaroogh  private  transfers,  i^to  the  warehouses  of  iodivi- 
ddal  raevchants;  and  wh^n  proofs >h^ve  been  prepared^  iv^h  tin 
4itino8t  regularity,  to  establish  tbfse  transfers,  or  the  other  facts 
which'  may  \Se  d«^med  to  be  eqalval^ni^  they  arc  still  liable  to  bt 
suspected,  and  win..be:9nspected,  as  lictitioufl  and  colourable,  and 
capture  will  be  tbecoobequence.  For  the  loss  and  damage  which 
•capture  brings  alojfig  with  it,  British  ceurta  of  pcii^  grant  na  adr- 
4uate  indemnity.  '  Redress  to  «^y  exieQt.is  difficaW;  tda  trnnpe- 
tent  extenty  impoAible.  And  even  the  ^idsts  which  an  jniqukoiis 
seizure  compels  a  neutraKmereham  to  hieur^  in  the  defrftcf  of 
his  viaaki^ttfd  riglits,  before  Uieir  own  tribattals,  ai^e'afkl6«  dc^ 
Cfeed,  antt.ii(Aver.-paid.        •  V 

Your  mpttMVialisDS  ha^^d  th^a  fyt  complained  only  of  the  recpiu 
abaildBiiaMiily  by  Great  BHlaiti>  of  a  kfipwn  ruie^  by  which  rlir 
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.oppressive  cbaraeter  of.  ao  knportaoi  pckiciple  oi  her  meritifiie 
(io<ie  has  beretofort^  b«*eH  gremly  mitigated.  But  they  now  beg 
leave  to  enter  their  SB^enin-pfotesi  against  the  principle  itself,  as 
an  arbitrary  aniJtiuifouii4ed  pceienstony  by  which  the  just  liberty 
of  Aeutral  conunercejs  impaired  and  abridged^  and  may  be  whoi« 
ly  destroyed. 

The  reasons  upon  which  Great  Britain  assumes  to  herself  a 
right  to  interdict  to  the  independent  nations  of  the  earth  a  com- 
mercial intercourse  with  the  colonies  of  her  enemies,  (out  of  th^ 
relaxation  of  which  pretended  right  has  arisen  the  distinctiaB 
in  her  courts  between  an  American  trade  from  the  colonies  to 
the  United-  States,  and  from  the  sane  cobnies  to  Europe)  will,  ^ 
we  are  Confidently  persuaded,  be  repelled  with  firmness  and  eA 
feci  by  our  government* 

It  is  said  by  the  advocates  of  this  high  bdligerent  daifflj  that 
neutral- nations  have  no  right  to  carry  on  wHh  either  of  the  par- 
ties at  war  any  other  trade  than  ihey  have  actoally  enjoyed  in 
time  of.  peace.  This  position  forms  the  basis.  «pm»  which  Great 
Britain  has,  heretoibre,  rested  her  supposed  title  to  prevent  alto- 
gether, or  tp  modify  at  her  discretion,  the  interposition  of  ne»* 
trals  in  theicolooy,  trade  of  her  adversaries.  •  . 
:  But^  if  wea^e,  called  upon  to  admit  the  truth  of  this  poati<«i, 
it  seems  reasonable  ihat  the  converse  of  it  should  also  be.  ad* 
mitted.  That  war  sh<mld  not  be  allowed  to  disturb  the  wstih  * 
mary  trade  of  neutuds  m  peace ;  thait  the  peace-trafiLc  should,  in 
every  vfew^  be  held  to  be  the  measute  of  the  war^trafllc ;  and 
tbett  fS'oa^  the  one  hand  ttefe  can  be  noenlargemeiit,,on  the  other 

.  there^hld)  be  no  restricden.  *  What,  however,  is  die  fact  ?  The 
irst  moment  of  hostilities  Mmhihitei  the  ^mnmereifc*  of  4he  na- 
liwns  act^.  peace,  in  artioiiM^eescied  eoal!«band'of '«^r ;  the  pro^ 
peltyof  the  I^Btgeredtsean  no  ledger  be  carnedrinneO^lsliaps; 
thrjr  are  sufajeel  to* Visiiatian  on  the  Idgh  seat;  -to  hlM^hsdo^  and 

^v^atiOBS  seardr^  tP  4^ntion  4or  judicial  iuqui^;  tod  to  the 
peril  of ^'Uaiust'CoftfiBflatioa:  they^are  shueoet^om  their  uand 
metiheti»  nol  only  hy  miiitaty  eqterpris^^gainsi  par^lar  places, 
casrriadoiimtli  a.YJew^rto-their  reducttof^i^dt  hy,»  vtHrsgratenr  of 
hlockade,  afiectiog  and  closing  up  the  emhrerportS  df  ft  wMe 
nwli^  I  sueh'liave  been  the  reaent.efikate'Of.an  £arepea»  war 
u|ibn.  die  trade  of  this  nedtpil-  cdntttry ;  and  the  *  tja»t|Jtfct:oCthe 
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iUture  affords  no  consplatioR  for  the  pdst.  The  triumphmit  fleets 
of  one  of  the  Contending  pow.ers  coyer  the  <iceaQ  4  tbe  navy  <»f  hei 
enemies  has*  fallen  before  her ;  the  conuDunieatroii  \jfy  sea^  wttli 
France,  and  Spain,  and  Holland^  ^eemsJoJtlepeml  upon  her  will, 
and  she  asserts  a  right  to  destroy  it  at^  her  pliiasocr :  she  forbids 
us  from  transporting,  in  our  vessels,  as  in'.p^ace  we  could,  th'^ 
property  .of  her  enemies  ;  enforces «gaio^  us  a  rigorous  U^t  01 
contraband ;  dams  up  the  great  channels  of  our  »ordi nary  trade  ; 
abridges,  trammels,  and  obstructs  what  she  pf^mits  us  to  prose- 
cute, and  then  refers  us  to  our  ^accustwned  trixfie  in  time  of  peace  j 
ibr  the  criterion  of  our  conuDercial  rights,  in  order  to  justify  the 
C0li8ummation  of  that  ruin  with  which,  our <  lawful  commerce  i> 
menaced  by  ^er  maxim  aod-l^er  conduct. 

This  principle,  therefore,  cannot  beja  sound  one ;  it  wants  unU 
formtty  and  consistency ;  is  parfial,  unequal,  and  delusive :  h 
makes  every  thing  bend  to  the  rights  of  war,  while  k  afifecta  to 
look  back  to,  aoid  to  recogniaie,  the  state  of  thingB  4b  peace,  as 
,tbc  iQundatioa  atid  the  meiasure  of  tbe  rights  of  neutral^.  Pro^ 
lesaing  to  respect  the  established  and  habitual  trade  of  ihe  na- 
tions at  peace,  it  affords  tio  shadow  of  ^curityfor  any  part  of 
i^ :  {>rofessing  to  b^  an  «4uit9ble  standard*  for  the.  aSGertainmenr 
o^,  neutral  rights,  it  depriVes  them  of  adl  body  and  suh^ance,  an  ft 
leaves  them  only  a  plausible  ahd  unreal  appearanee  of  magnitude 
and  importance:  It  delivers  ^m  over,  ia  a  word,  to  the  mercv 
of  the  states  at  war,  as  objects  0/  legitimate  hostility  ;  and  whiU? 

-  it  .seems  ta.di?fine,  does,  m  fact^  extingaiah  them.  Such  isv  the 
faithflil  picture  of  the  4l|(eory,  and  practical  open^n  of  thl^ 
dpfctrine, 

,  ifut,  independent  of  the  considefations  thus  arising  out.  ^[  tliv 
immediale  Interfereaceo/  beUigerent  rigbu  and  belligerent,  con- 
duct ^ith^e  freedom  fit  Bieut^al  trade,  by  wluch  the  faUft^y  01 
the  appeal  to  ^e^urecise  st^e  of  our  peaee-(nide»<as  limidn{|[.  thf^ 
iiftufe  and  exteBt;pf>  cnr  tr^4n  war,  is  sufficiently inaoiAi|ted. 
there  are.  othec^consideralioas  which  satwfttcta^  prove  the  iiiad- 
missibilii^of  tbispfi»eiple.'  c 

;  It  is  l|np0suble  that  wai^  aibong  the  pfioliU'y  powers  of  En- 
.Kope  should  not^  IB  an  endless  ranety  of  shapes,'.materiaily  afleci 

.  thei  whole  dvUized  vorid.    Its  (operation  upon  the  p^ces  of  la- 
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.  beuF  and  Gommodities;  upon  ibe  valoe  of  money;  upon  ex- 
change; upo^  the  ram  of  freight  and  msurance,  is  great  and  im« 
portant.  But*  h  does  moch  more  than  all  this.  It  imposes  upon 
commerce  in  the  gross^  and  in  its  details,  a  new  character;  gives 
to  it  a  new  direction,  and  places  it  upon  new  foundations.  It 
abolishes  one  class  of  demands  ;  creates,  or  revives  others  ;  and 
diminishes^  or  augments  the  rest.  And,  while  the  wants  of-  man- 
kind are  infinitely  varii^  by  its  powerful  agency,  bfith  in  ob- 
ject and  degree,  the  modes  and  sources  of  supply,  and  the  means 
of  payment  are  infinitely  varied  also. 

To  prescribe  to  neutral  trade  thus  irresistibly  influenced,  and 
changed,  and  moulded  by  this  imperious  agent,  a  fixed  and  nnal- 
terabl€(  station,  would  be  to  say  that  it  shaH  remain  the  same, 
when  not  to  vary  is  impossible ;  and  to  require,  since  cbangv*  is 
unavoidable,  that  it  shAll  submit  to  the  ruinons  retrenchments 
«and  modifications  whidi  war  produces,  and  yet  refrain  from 
indemnifying  itself  by  the  fair  advantages  which  war  offers  to  it 
as  an  equivalent,  cannot  be  warranted  by  any  rule  of  reason  or 
equity,  or  by  any  law  to  which  the  gr^t  community  o(  nations 
.  owes  respect  and  obedience. 

When  we  extroine  the  conduct  of  the  maritime  powers  of 
Europe,  in  all  the  ^ars  in  which  they  have  been  engaged  for 
npwards  of 'a  century,'  we  find  that  each  of  them'  has,  occasi<Mi- 
ally,  departed  from  its  scheme  of  colonial  monopoly ;  relaxed 
its  navigation  laws,  and  othefe-wise  admitted  neutrals,  for  a  kng^ 
or  shorter  space,  as  cfi^eumstances  required,  to  modes  of  trade 
from  which  they  were  generally  exelnded.    ' 

This  universal  practice,  this  constant .  and  invariable,  usage, 
for  a  long  series  of  years,  Wodd  seem  to  hav^  estafallsfaed  amo^g 
the  European  states  a  sort  of  customary  law  ufSon  the  aubject  of 
it^  from  which  no  single  power  could  be  at  liberty  to  depart,  m 
search  of  a  questionable  theory  at  variance^  with  it.  Great 
Britain  is  known  to  suspend,  in  war  and  ^m'accomit  of  war,  her 
fimiOHs  act  of  navigation,  to  whadi  she  is  supposied  to  bire  her 
.maridme  greatness,  and  which,  as  Ihe  pklladiam  of  h^  power, 
she;  holds  inviolable  in  peace ;  and  her  colonies  are  frequent^ 
thrown  open',  and  neutrals  invited  to  supply  tU^m,  When  she  ca^ 
imt  supply  them  herself.    9he  makes  treatiee  in  the.  midse  of 
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war,  (she  made  such  a  treaty'  with  Us)  by  nfbrch  neutrals  ar« 

received  intQ  a  participation  of  an  ext^Qsire  traffic,  io  whirh  be-  I ' 

fore  they  had  no  title.     And  can  she  be  suffered  to  object,  that  U. 

the  same,  or  analogous  acts  are  unlawfi^  Jn  her^  enemies ;  or 

that,  when  neutrals  avail  themselves  of  similar  conoesafons  made 

by  her  opponents,  they  are  liable  to  punishment,  as  for  a  crimi'- 

nal  intrusion  into  an  irregfular  and  prohibited  commerce  ? 

The  weight  of  this  consideration  has  been  kk  by  the  advo- 
cates nf  Jhis  doctrine^  and  it  hsw,  accordinirly;.  ^*cn  attempted  to 
evade  it  V  a  distinction,  which  admits/the  legality  of  all  such  t 

relaxations  in  war,,  of  the  geBeral/ commercial  or  colonial  sys* 
terns  oif  the  belligerent^  as  do  not  ari^e  out  of  the  predominance 
of  the  enemy^s  force,  or  put  bf  any  necessity  ^resulting  from  it. 

It  is  apparent,  however,  that  suck  relaxations,,  whether  dic- 
tated by  the  actual  ascertained  predominance  of  the  fnemy's 
force,  or  not,  do  aris6  out  of  i^e  state  of  war,  and  are  ^Imoit 
universally  .compelled,  ftJB^T' produced  by  .it;  th^t  they,  are  in- 
tended'as  reliefs  i^^^^st  evils  which  war  has  brought  along 
with  it,  and  tb^^^posite  belligerent  has  just  as  much  rigjit  to 
insist,  that  tb<:se  evils  shall  not  be  removed  by  neutral  aid,  or  in^ 
lerpositton,  as  if.  they  were  produced  by  the  generiU  preponder 
ranee  of  her  own  power,  upon  the  land  .or  upon  the  sea,  or  by 
the.  general  success  pf  her  arms.  In  the  one  .c&se,  as  completely 
as  hi  the  mother,  the  interference  of  the  neutral  lightens  the  pres- 
sure iJfHxrar  ;  incre^s  the  capacity  to  bear  its  calamities,  or  the 
'  power  to  inflict  them ;  and  supplies  the  means  of  comfort  and  of 
jstrengtht  .loh^th  cases,  the  practical  effect  is  the  same^  and  the 
legal  consequences  should  >e  the  same  also. 

But  whence  are  we:  to  derive  the.  conclusion  of  the  fact  upon 
which  this  exiraordmary  distkiction  ik  made  to  turo  ?  Ho^  are' ' 
we  to  deterim^e  with  precisioft .  and  certainty,  the.  exact  cause 
which  opehs't«  us  the  ports  of  a  nation  at  w'af-^to  analy2eithe 
various  clrctimdfances,  of, which,"  perhaps,  the  concession ^mft/  be 
the  oojBbined  efiect ;  and  to  asaSgn  to  each-  the^jus^  portion  of 
inSueiice  to  whh;h  It  baa  a'  clalri^?.  How  easy  it  is  to  deceive 
^ikelye$  oh  a  subject  of  this" kind.  Great  Britain  will  herself 
ialtoict  us,  by  .a  r^^  ^xarapl^*  Hfir  courts .  of  prisie  have  ix^r 
sistwh  tbkl;  dur^t  t\te  v^Bi:  Whictt^ded  rn4he  peace  of  Amiena, 
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France  wcis  conapelkd  tQ  opea  the  por(s  of  her  t^oloaies^  by  a 
necessky  created^and  imposed  by  the  naval  prowess  of  her  ene- 
mies. •  And  yet  l;hese  ports  were  opened  in  February,  1 79.3, 
when  France  and  her  maritinnS  adversaries  had  not  measured 
dieir  s)seiigt)i  io  a  single  conflict ;.   when  no  nav^-  enterprise 
had  been  underlak^en  by  the  latter,  far  less  crowned  with  sikc- 
cess  ;  when  the  lists  were  not  even  enteired,  and  when  the  sope- 
.riority  afterwards  .aoqiiired,  by  Ghreat  Britain  in  par^cular,  was 
yet  a  problem  y  when  the  spirit  of  the  French  nation  and  goven^ 
ment  was  lifted  up  to  an  unexampled  height,  by  the  enthusiasra 
of  the  day,  and  by.  the  splehdld  achievements  by  whid>  tiveir 
armies  had  recently  conquered  Savoy^  the  county  ^of  Nice, 
Worms,  and  other  .places  on  the  Rhine,  the  Apstriai^  h»w  Coan- 
^ies,  and  L^ege.  •  It  would  seem  to  be  next  to  impossible  to 
contend  that  a  concession  ma'de  by  France  to  pieutrals,  on  the 
subject  of  lier  colony  trade,  at.  »uch  a  period  of  exultatiflii  and 
tniimph,  was  "  compelled*  by  the  p»«yalence  of  British  arms,'' 
that  it   was  **  the  fruit  of  British ;  yictt*rie»,"  or  the  result  of 
<<  Britishvconqnest,"  that  it  arose  out  of  the  pv^dominaoce  of  ^he 
enemy's  force,  that  it  was  produced  by  "  that  st>ct  of  necessity 
which  '  springs  from  the  impossibility  of  otherwise  providing 
against  the  urgency  of  distress  inflicted  by  the  hand  of  a  supe- 
rior enemy,"  and  that  '^  it  was  a  signal  of  defeat  and  depression/' 
It  would  seem  to  be  impossible  to  say  of  a  traffic  so  dejived> 
<<  that  it  could  obtain  or  did  obtain,  by  no  other  title  than' the 
success  of  the  one  belligerent  against  the  other,  and  at  the  ez^ 
pense  of  that  'very  belligerent  under  whose  success  the  neopnid 
sets  up  his  title."     Yet  all  these-  things '  have  been  said,  alid  so- 
ieranly  maintained,  and,  have  even  been  nf^e  the  foundation  of 
*  acts,  by  which  the  property  of  our  cHiseiiB  has  been  wrested  from 
their  handf .    }t  cannot  be  b^Ti^^ed  that  the  laws  of  nations  have 
entrusted  to  a  belligerent  the  pow^r  of  haratting  th^  trade,  and 
confiscating  the  ships  and  merchandise  of  pea^cea^le  and  friendly 
nations,  upon  grounds  .so  vague,  so  indefinite,  ai}d  equivocdl 
Of  all  law,  .cey^otn^y  is' the  best  feature  ^  and  no.  ru^e  can  b^ 
otherwise  than  unju$t  and  despotic^, of  wlvch  the  sense'  and  the 
^pplisatioQ  are  and  must  be^  ambigucms*  ^ A  'sufg€.^^r  hbckt^ 
presents  an  intelligible  ^taoi^d^  by  which  M^^My^  always' he 
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knowQ^  thi^t  no  1aWful>.  trade  caD.be  carried  on  wjtt^the  places 
agj^inHt  nirhich  either  has  Iseeii  instituted.  But  the  ^iigge9tions 
upcni  which' this  new  belligerent 'tocfpachmept,  haying  ^aU  the 

'  efiect  of  a  siege  or  blockade,  is  founded^  are  >Jbsdliitely  incap«(ble 
pfa  distinct  form,  either  for  the.  purpose,  of vwamfng  to  nentrals,  , 
or^as  the  basis  of  a  judiciaf  Sentence.  Th6  Deutral  merchant 
finds  that,  in  fact^  the  colonial  ports  of  the  parti^srto  the  war  are 
thrqwn  open  to  him  by  the  powers  to  whi<iUtbey  belong;  and 
fae  sees-no  iiostile  squadrons  to  shut  them  against  him.  Is  he 
to  pau$e,  before  he  ventutes  to  eiercise  his.  nattoil  right  to 
traide  with  tbt>se  who  are  wHling  to  trade  with;  hitti,  until  he 
bas  inquired  and  determin^ed  9t>ky  these  ports  have  been  thus 

.  made  'free  to  receive  hiHfr  ?  To-  surfi  a  coitfpTicated^  and  deli- 
cate disc^sipn,  no  hafioA  has  a  right  to  ^dt  fpm.  It  is  enough 
th^t  c(n  actual  blockade  ean  be  set  on  foot  to  close  these  pbru, 
and^lhat  they  may  be  inade  the  objects*  of  direct  effortSy'  for 
conqQest  or  occlusion^  if  the  enemy's  force 'is,  in  truth,. so  de^ 
cidedly  predomihaiit.  as  it  is  pretended  to  be.  And  -if  it » is 
not  predominant  to  thai  point,  and  to  that  exte^,  there^cah  be 
no  cause  for  ascribing  to  it  an  effect  to  wbiich  it  is  physically 
incompetent,  or  fQC>  aJlu^ing  it  to  do  that  con^uctively,  tvhich 

•tt  cannot  do,  and  has  nbt  done,  actually.  The  pel*aiqbus  quali" 
ties  of  this  doctrine  aire  enhanced  and  aggravated,  as  firoip  ,its 
nature  might  be  expected,  by  the  fact,  that  Great  Britain  gives 
1^0  notice  of, the  time  ^hen,  or  the  ^ircumstaiices  in  which  she 
ineaifs  to  apply  and  enforce  it.  HeV  orders  of  the  6th  of  .No- 
vember, 179^,  bj- which  the  seas  were  swept  of  our  vessels  and 
effects,  were,  for  the.  first  time,  announced  by  the  ships  of  wat 
and  priv?iteers  by,  which  they  were  carried  into  etecutidn.  The 
late  decisioas  oilier  coiirts,  Which  areJn  the  true  spirit  of  this 
doctrine^  and  are  calculated  40  restore  it,  in  practice  i  tb  that  High 
tone  of  severity  which  milder,  decisions  had  alUfiost  concealed  * 
from  the  world^  oonie  iipon  us  by  surpriae  ;  wad  thie  captarfis  of 
wliich  |h^  I>utcl}  complained  if|  the  sevep  years'  war,  were  pre- 
ceded ,hy  no  ^varning;.  .Thu:^  is  this  principle,  most  j^paci^Os 

\and  oppr^iVe^  in. all  its  beariiigs^  Harsh  atid'  mystefioos  in 
itself,  it has^lway^been  ahd  ev^r  naiusji  be  iTsed  to, beU^y n^tral 
ro^rclijints  into  a  Udde  si^pposfid  tai>e  laMfM  to  give 


I! 


*   *"tt,zed  by  Google 


[  384  ] 

the^  up  t|^  pillage  Hud  to  ruinr  Coitopared  with  ihis  principle, 
which  violence  aad  artifice  may  equally  daiw  for  their  own,  the 
expbxded  doctrine  of^onstrmtwe  blockadej  by  which  beiligetents 
for  a  time  insulted  and  plundered  the  states  at  peac^  is^inncmftl 
and  harmless.  Thtft  docljine  had  something  of  certainty  beloqg- 
iagito  it,  and  made. safely  Ht  least  possible.  But  there  can  be  do 
security  "wftite' a  malignant  and  deceitful  principle  like  this  hangs 
over  us.  It  is  just  what  the  belligerent  chooses  to  raakc.it*— 
lurkipg,  unseen,  and  unfiplt — or  visible,  active,  and  noxious.  It 
ma>  come  abroad  when*  least  expected;  and  ihemohientef  con- 
fidence may  be.  the  moHient  of"  destruction.  It  may  sl^p  for  a 
time,  but  no  ninri  knows  >hen  it  is  to  awakeyto^shcdlts  baleful 
influence  tj pon  4he  commerce  of  the  world .  It  clothes  itself  from . 
season  to  season,  in  w^at  are  called  riitaaiionsy  but  again,  with- 
^o;H  any  previo&s  intimatioti  to' the  deluded  citizens  of  the  neutral 
powers,  these  relaxations  are  suddenly  laidarfde,  either  in  the 
whole  or  in  part,  and  thc^  work"  of  cbiifiscatioa  commeoces. 
Nearly:ten  months  of  the  late  war  had  daps^d  .befot^  it  «mn<iunced 
itself  at  all,  and  ^viien  it  did.  so,  it  w«s  ih,  te  jnost  formidable 
shape,  and  in  its  fullest  power  and  expaDsiofu  In  a  few  week^  it 
was  seen  to  lose  more  than  half  its  substance  and  character,  and 
before  the  conclusion,  of  the  war  was  scarcely  perceptible,  ^ith 
the  opening  of  the  present  war  it  re-apptared  in  its  mildest  form, 
which  it  is  again  abandoning  for  another,  more  consonant  to  its 
spirits  Such  are  its  capricious  fluctuations,  that  no  cammercial 
undertakirtg  wliich  it  can  in  any  way  eflect,can  be  considered  as 
otherwise  thart  pr^arious,  whatever  may  beihe  avowed  state  of 
the  principle  at  the  time  of  its  commencement. 

,lt  has  been  .said  tht^t,  by  embarking  in  the  colony  trade  of 
ei^er  of  the  belligerents,  neutral  nations  in  some  sort  interpose 
in'the  war,  since  they  assist  and  serve  the  belligerent,  in  whose 
hrad^  they  so  embark.  It  is  a  sufficient  answer  to  this  observa- 
tion, that  the  same  courSe  Of  reasoning  would  j>rove  thdt  neutrals 
ought  to- discontinue  all  trade  whatsoever  with  the  parties  at  war. 
A  .contiihianGe.  of  tt\eir  aceustonted  peace  tradt  assists  and  serves 
the  beingej;em  with  whom  ii  is  continued;  and  if  tHseffeci  were 
«ulfide«t'4o  make  a  trade  unneutral  and. tHeiia),  ibe  best  esiafair 
liahed  and  most  usual  traffic  W^oukt  gf  course  become  so..  But 
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Oreat  Britmn  suppHeft  u&  with  another  anjrwer  to  iMs  notion,  that 
/our  interference  in  the  trade  of  the  c6loaies  0f  her  en^miips  is  qn- 
Mwful,  hecQHke  they  are  benefited  by  it,*    It  is  known  that  the 
same  trade  is,  and  hmg  has  been,  carried  on  by  British  subjects  ; 
tited  your  jnemnrialists  fed!  tbVmselves  bourtd  to  state  that,  ac* 
cording  t\»  authentic  information  lately  rec^^df  the  government 
W<Treat  Britain  does  af  thi^  moinHit  gnmt  Ikenses  to  neutral 
vessels,  taking  in  a  proportion  of  their  cargoes  there,  to  proceed 
on.  titiding  vpyagesato  the  colonies  of  Spatn^  from  which  she  would  - 
exclude  as,  upon  the  coiklitioo  that  the -retaVii  cargoes  shall  be 
tarried  to  Great  Britain,  f  6' swelfthe  g^s  of  her  m'^hants,  and 
td  givp.4ier  a  monopoly 'of  the  jpehinierpe  of  the  woHd.     This 
>  gr«^t  betKgerent  right  then,  upon  which  «o'inuch  has  been  sup- 
posed- to  defiend,  sinks  into  tro  artich*  off  barter.    It  is  used,  not 
a^  a  hostile- Instrument  wielded  by  a  warlike  state,  by  which  her 
enemies  are  to  be  wounded,  ur  their  Colonies  Subdued,  hot  as  the 
selfiib  means  of  comrneYcial  'aggrmodi^ement,  to  di^  impovensli* 
ment  and  Tuin  of  her  frieads ;  as  an  engine  by  wbtcb  Greaf 
Britain  is  to  be^Uftetf  up  to  a  ya$t  height,  of  }ki^odperity,  M^  tbe- 
trade  of  neutrals  crippted,  and  crushed,  and  d^stroyeclr    Such 
acts  are  a  most  intelligible  commentary  u)>oo  thfe  {$rinc!pfe  ia 
question.     They  show  tliat  it  is  9  hollow  ai^d- fallacious  prhici-  • 
pie,  susceptible  of  ^e  worst  abuse,  and  incapable  f^f  a  just  and 
honourable  apf^icatiom    They  show  tftat  ill  the  hands  of  a  ifreat 
marttime  state,,  U  i^  not  in  its  ostensible  character  of  a  weapon  of 
hostility  that  it  Is  prj7<ed,  but  rather  as  one  of  the  raeotas  of  esta- 
bltshing  aivonbouoded  monopoly,  by  wMch  exery  ent^priee,  tal- 
culated  to'  promote  national  wealth  and  power,  shall  be  tnade*  to 
begin  and  eni  in  Great  Britain  alode^     Sucb  «^s  may  well  be" 
considered  as  {kr^notiiicing  the  eoBdeofinatioil  of  die  pyHiclp^^ 
against  which  we  contedd,  as  witbdrawiag  froia  h '  the  only  pr^ 
text  upon  which  itis  posislble  ^6  rest  it 

Great  Brhain  does  not  pretend  that  this  prldcipte  fate  wty 
warrant  in  the  opinions  of  writ^ers'en  public  iaw,  She  doe8*^^ii«t 
pretiBnd;  ata4  cannot  prated)  < bat  it  derives  any  cotmtea&neeiraai 
the  conduct  61  other  nations.,  ^le  is  conftasecfly  sAfita^  iH  the. 
use  of  ihis'invention,  by'  which  r^aclty  is  systematised,  .an«l/« 
slate J7f  ncntraCty  and  Mr  Bte^moAt  mbstaniiaHy  Arsame.  In 
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this  absence  ii[>f' all  other  authority^jier  courts,  have  made  ao  ap- 
"  peal  to  her  owrw  early. example,,  for  tfa^.ju9tifitauon  of  her  own 
recent  practice.  Your.memeripJUts  joirt  in  that  hppeal^  as  ai^ 
fording  the  most  conclusive  and  aath(^ritative  repobatlon  of  ilk 
practice  which  it  19  int^ndtid  to  support  by  it 

It  would  be  ea^y .4^0  show,  by  an  examination  of  the  different 
treaties  to  which;- Great .  Btitain.,has  been  ^a  paity  iVom  trnei 
long  past,  that  thjs  doctritui  iia  modern  usurp^on.     It  vmild 

.  lie  equally  r^y  t&.stluw,  that  during  the  gve^ti^r  part  of  the  last 
century^  tier  statesn)eh  and  lawyers'  uniformly  disavowed  tt^  either  * 
.    eotpcessly  or  tacitly.     But  it  is  to  a  review  of  judicial  examfilies, 
of  all  others  the  nfost  weigh^  ;yid  solemn,  that  your  mediorialists 
propose  to  confine  themselves* 

In  the  war  of  ^  17^44,  hi  whkb  Great  Britain  h«bd  the  power,  if 
she  had  thought  fk  to  exert  it^  to,  exclbde  the  neutral  states  from  . 
the  <56|ony  trade  o#  France  and  Spam,  her  hi^h  court  of  appeals 
deluded  fhat  the  trade  iras  lawful^  and  released  such  ve^eis  a3 
► /jmd -been  foatfd  engaged  h™  it. 

.'  /  InUie  war  whith  soon  folbwed  the  peace  of  Aix  la  Chapelle, 
Great  BntaiA  is  supposed  to  have  first  acted  upon  the  pretension 
thai  such  ^  trft6e  was  unlawfel^  as  being  shut  against  neutrals  In 
peace.  4Ad  it  is  certain  that,  during  the  whole  of  that  war,  her 
courts  of  prize  did  ^Mmdemd  all  neutral  vessels  taken  in  the  pro- 
secution of  (hdt  trade,  together .  with  their  cargoes,  whether 
f  rench  dr  neutral. '  These  condemnations,  however,  proceeded 
upon  pectiliar.  grounds;  in  the  seven  years'  war.  f'rance  did  not 
thrQW  open  to  neuti'ak  the  traffic  of  her  ookmies.  She  establish' 
*   edno  free  ports  in  the  east>  or  in  the  west,  with  which  foreign 

:^yesseb  could  be. permitted  tn  trade,  either  generally  or  occasion- 

•dUy.AS  sueii  'H«r  first. practice  was  simply  to  grant  sj»ehW  1^ 
xehtes.  to  partkuAar  neutral  vessels,  principally  Dutch,  and  com- 
monly chartered  by  Frenchmen,  to  make,  under  the,  usual  restric- 
tions, -particular  trading  voyages  to  the  coloni^.  These  licenses 
ftimished  the  BrJti^  courts  wi^a^.peculiar  reason  for  condemn- 
•ing  y^s«els  ^Kng  under  them,  viz.  /'  •  that  they  became  in  virtue 

.of  them  the  adipUd or natwndixed ^essd^/of  FnmuJ^ 
X    As.soona»  h  was  known  4hat  this  effect  was  imputed  $0'  these 
licenses  they  vepe:<discontlnned^  or^pristeadeduo  be  so;  1^  Use 
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discontinuance,  whether  real;  or'  supposed^ produced  ilo  change 
mthe  copdilct  of  Great  BritaFn;.for  neut/lil  ¥essels;  employed  hi 
« '  this  trade,  i«^ere  captured  an^  pondcmhed  as  before.  The  groundji 
upon  which  they.cpcitiiHied  to^  be. so  caj^tured  and  condemned^ 
miyijieat  bo  collected  from  th^  reasons  Subjoined  to  the*  printed 
cases  in  the  prize  caas^  decided  b}r^thebigh>pogrt  of  admiralty, 
^in,.whidi  Sir  Thomas  Sansiiury  ai^  that  tijne  .presided,)  and  by 
the  lords  coraimssioners. of  appeals,  hetiii^eirn  1757  and  IZGO. 

Intbe  aase  of  the  America,  j^winch  was»a  'Dutch  ship  bound 
.ll'oni  St.  Domingo  to  HoUdnd.>witb  theprodfiGe  of  t|^ut  island  ber 
Ibhging*  tb  French  subjects,  by  whojn  the  vessel  had  been  char- 
terer}^) the  reason  JtatedJn  ihje  printed  case.j5,"!h^t  the  ship 
must  be'  looked  upon  as  a  Fr^f>c|i.  ship,  (joining  froB^  St.  Do- 
jpf rigOi)  for  by  the  laws  of  France  no  foj^*e}gn  ship  can  trade  in 
the  French  West  Indies,^  .     •' 

In  the  case  of  the  Snip,  tfie  ceason  (assigned  by  Sir  Oeorgc 
Hays  and  Mr.  Ppatt,,afterward8  Lotd  Camden)  fe,«f  for  that  ihc   ' 
Snip  (though  once  the  prtpeity.  qf.  OntclimeB)  being' employ edw 
in  carrying  provisions  t5,  a^d  goods  from  a  Fvench  cohuiy^'^^rc- 
6y  became  a  French  sbipy  arid  as  su^h  w^s  jtiscly  (yi^demned*'^ 

It  is  obvious  that  the  reason,  io  xhe  Case  of  the  America^  pro- 
ceeds upon  a  presump^6n>  that  as. the  trade  'was^  by  thesti^ndtng  - 
laws  of  France,  eyen  up  to  that  iporajhit,  ccmfined  to  French 
ships,  ^ny  ship  found  employed  in  Itqiust  be.  a  French,  ship.  The 
C^as^fi  JQ  the  other  case  does  not  res^  upon -this  idle  preirumption,' 
"but  takes  another'  ground ;  for  it  statesy'that  by  tjre  reason  of  the  ^ 
trade  in  which  the  veaansl  was.  Employed,  ishe  Incame  a  .French 
'vessel.  .       -  .     ,  . ,        .  .  .       ...;.' 

It  is  maoHest  that  this  is  nooth^r  than  the  first  idea  of  adop- 
tion or.  naturalisation,  accommodated  to  the  change  (rttem^ieid  $o 
be  introduced  into  the  state  pf  things  by  the  actual  or  pir^'tcRdrd 
discontinuance  of  the  special  licenses.  What  then  is  the  amount 
of  the  doctrine  of  the  seven  years'  war,  in  the>  ntmosl  e^dent 
which  It  is  possible  to  ascribe  to  it  ?  It  is  in  suhstaace  oo  more 
than  th%that  as  France  did  pot,  at  anj^  period  of  that  Wttf,  ahan- ' 
don,  or  in  any  degiee  suspend?  ^  principle 'Of  eoloarat  monopo- 
ly, or  the  system  arisitl^^^krt:  «f^  it,- «  n^nti^akvease)  f(t»uiid  in  the 
proseootisn  0f  th^'OEflKk^*  .5)iU^  .to'tbat||iti(ue^lo.|y|d 
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that  sys^m'stUl  contimiing  id  force>coutfl  only  be  ^  French  tra'de 
and  open  to  french  vAads,  eilher  Accw«f,  or  w«is  legally ^o  Jje 
presumed  to  be  a .  French  vessel .     |t  ca&nbt  be  neceisary^  m  show  * 
that  thi^  doctrine  differs  esai^nlially  'frota-  t^ye  prlQdple  of  tlic 
present  day ;  but  ev^en  if  ifc  were  other^isey  the  practice  of  tkat 
war,  H^batever  liiipgkt  be,  weA  i}Bdoubteclly«contrary^o  that  of 
the  war  of  I7j44,  atxt  te^onti^sted  with  It  witl  not  be  colteidered 
by  those'  who  (lave  .9I  ^11'  attiead^^tcr  tl|^e  hi^i6ry  of  these  tw» 
periojds, -as  ^ntilfed  to^aoy  (leccrliiir  VeneratiOfli.  ^The  effects  of 
that  practice  ,itrere  t^iopst. wholly  cohfinedtQ  tfai^  Dutch,  who  had. 
rendered  thcnnaelves  extremely •  obQoxipus' to  Xireat  BrJfaiiiy'by 
't^?  »eliish^  and  -pusiHanioioM.  poliry^  1to  it  ^  teas  falsely  calted^. 
which  <ei»bled  tfaem  hxktmf^  the  .sevei|  y^^t^'  ^iEar  to  pro^  of  the 
troahles  ofthe.lreitofliarope. .     /  »      ^     '    -  .     . 

In  the  Wrof  \J^  ih^  neuti-ality  of  the  Dqtch^  ^hile  it  con- 

tioued,  had  in  it.Bpthin^  of  eomptalsance^  to  France ;  they  (hr- 

^  ^inisheii  froin'tl^  coiiim^ncenient  o^  hostilities^  on  accoant  of  the 

pragHuiti<:  sanction^  succours  to  the  confederates ;  declared  openly, 

aifieF.a.  iiine,'in  favour  of  the  queen  of  Hungary;  and  finally 

determined  upcm  and  prepared  for  war,  by  sea  and  land.    Great 

Britain,  of  course,  had  no  indiicemeiu  in  that  war  to  hunt  after 

any  bpstile.  prinoiple^  by  th^  fipieri^ion  of  .which  the  trade  of  the 

Dutch  m^bt'be  harafssfidyor  the  advantage  of  their  neutral  posi- 

tiooy  while  it  le^d,  defeated.     In  the  war  of  \>7b^  she  had  this 

inducen^eftt  IK  its  ufinost  strength.     Independent  of  die  coaHnec- 

^    rial  rivalry  ^:&l5ti9g  betweea  the  two  nations,  the  Diiteh  had 

^^xcildd  thetiodisgtiised  res^tooent  of  Great  Britain,  by  deciiniiig 

ilO  fornbh  agiiinst  France  the  sliccotu^  stipulated  by  treaty }  by 

cofisWkUly  supplying  Traoce  with  naval  and  warlike  stores, 

<4hiVttgh  die  medium  of  a  fr«de  systematically  pursued  by  the 

people,  aqd  countenanced  by  the  government;  by  granting  to 

-.Ftance,  early  in  1757,  a  free  fMissage  through  Namur  and  Maei- 

irieht,  for  the  provisions,  ammunition,  and  artillery,  5eloiigmgto 

the  army  destined  to  act  against  tke  territories  of  Prussia,  in  the 

ti«ghboiirbood  of  the  Lost  .  Countries ;  and  by  the  iadiffereoee 

with  which  they  sawtiieiiport  aaitt  Ofetend  ju^rendered  into  die 

hands  of  Jhrano^>  by/ dw^  e<AHi  oC  VknAa,  irfaicK  Great  Britaiti 

rqppeseA^sd'SO  bt  topirany  tf '^^bfii^r  Maty  aQd  tli^  Iroatjr  of  ' 
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Utrechr.  "ifrhhout  enteringinto  the  sofficieney^f  tb^e  grounds 
of  dissatrstaetion,  which  undoubtedly  had  a  great  iafluence  on 
the  conduct  of  .Great  BritiMn  towards  the  Dutch,  front  1757  uq- 
UUhe  peace  of  1 763,  H  is  manifest  that  this  very  dissatisfaction, 
little  short  of  a  disposition  to  open  war,  and  frequently  on  the 
eve  of  producing  it,  takes  away,  in  a  considerable* degree,  from  th€ 
authority  of  any  practice  to  which  it  may  be  supposed  t»  have 
led,  as  tending  to  establish  a  rule  of  the  puhJic  law  of  Europe. 
It  may^  not  6e  improper  to  obs«rve<too^that  the  station  occupied 
by  Great  JSritain  in  t^e  seven^ycars'  war,  (as  proud  a  on*  as  any 
country  ever  did  octupy,)  compared  with  that  4)f  the  other  Evt- 
ropt'an  powert,  wsts  i^t  eiiactiy  catcqlated  to  make  the  measure* 
which  her '  resentment^^  against  Holland  w  h&r  views  against 
France  Height  dictate  peculiarly  respectful  to- thjB.  gei^eral  rights 
of  neutt-als.  In  the  north,  Bussia  and  Sve4en  were  engaged  in 
the  confederacjr  against  Prussia,  and  were,  of  course,  entitled 
to  no  consideration  in'  this  respect.  The  -govelrnmeat  of  Sweden 
was,  besides,  weak  and  .Impotent.  Denmark,  it  is  true,  t4>ok  no 
part  in  the  war,  buts^edid  not  buffer  by  the  practice  in  question. 
Besides,  all  these  powers  combined  would  have  been  't»  nothing 
against  the  naval  strength  of  Qreat  Britain  in  175^.  As  to  Spain, 
she  could  have  no  concern  in  the  question,  and  at  length  be- 
came involved  iti  the 'war  on  the  side  of  France.  Upon  the 
whole,  in  the  war  of  17^6,  Great  (ritafn  had  the  power  to  be^ 
unjuist,  and  irresistible  temptations  to  abuse  it.  >  In  that  of  1744, 
her  power  was,  perhaf^s,  equally  great,  but  every  thing  was  fa- 
vourable to  equity  and  moderittion.  ^  The  example  afforded  on 
thi^  sttlajecty  therefore,  by  the  first  war,  has  (ar  better  titles  to  re- 
spect than  that  furnished  by  the  last. 

(n  the  American  war  the  practice  and  ikoisums  <>n  this  point, 
iblfowed  those  of  the  war  of  1744. 

The-qtiestioB  first  came  before  the  lords  of  appeal  in  January^ 
1782,.  in  the  Danish  xBases  of  the  Tiger,  Copenhagen^  and  others^ 
captured,  in '^^ctober,  1780^  and  condemned  at  St.  Kitts,  in  De^ 
cember  fbllowmg.  The  grounds  on  which  the  captors  relied  for 
condemoatipn,  in  the  Tiger,  as  set^  forth  at  the  end  of  the  respon- 
dent's printed  case,  were,  <*  for  that  the  ship,  having  been  trading 
"  to  Cape  Francois^  where  ndne  but  Tjrcnch  sKipS  aire  aRowed 
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^'  to  carry  on  any  traffic^  and  having  been  laden  at  the  time  of 
'*  the  eapture^  with  the  produce  of  the  French  part  of  the  islafhd 
'<  of  St.  Domingo,  put  on  board  at  Caj^eFraacois,  and  both  ship 
<'  and  cai^go  taken  confesaadly  coming  from  thence,  must,  (^pur- 
'^  snant  to  precedents  in  the  like  cases  in.. the  last  war,)  to  all  in- 
**  fents  and  purposes,  be  deemed  a  ship  aqd  goods. belo^iging  to  the 
^  French,  or  att  letfst  adapted,  and  naturaiizi^  as  such.'' 

In  the  Ci^^emhageHf  thecaptor?s  reasons  are  thus^glveo.: 

**  l$t.  Becatfse  it  is  allowed.  tUt  the  ship  was  dfttined,  with 
^  her  cargo,  to  the  island  of*  Gmdalojife^  and  no  .oiher  place'* 
^  ^  3dly.  Because  it  is  i4nUrary  to  the  established  ruU  of' gent- 
^  ral  Zw,  Ai  admit  amy  neutral  ship  to  go  to^  Oifd  (rt^  at, « 
^*p0rt  belonging  to  a  cotoiijf  qfihe  entmy^  ta  mhieh  smeh  nmUr^ 
«  ship  could  not  haoe  freely  traded  in  Hm^  4f  ptate.V  .. 

On  the  32d  of  Janiviry,  1792,  these  causes  came  -911  foi;  hear- 
ing hefore  the  lords  of  appeal,  who  decr^ed're^^liillMi  in  all  of 
tli^m :  thus  in  'th^  most  solemn  and  explicit  manner  disavowing 
and  Tpjecting  the  pretended  rules  of  ih^  law  of  nations,  upon 
wiiich  the  raptors  relied  j  the  first  of  which  was  literally  borrow- 
ed-from  the  doctrine  of  the  war  of  1756,  and  the  last  of  which 
isthat  very  rule  on  which  Great  Britain  now  relies. 

It  IS  true,,  that  in  these  cases  the  judgm^t  of  the  lords  Was 
pronounced  upon  one  shape  only  of  the'colony  trade  of  France, 
as  carried  on  by  neutrf^s  \  /that  is  to  fay^a  trade  between  the  co- 
lony of  JRrance  and  that  of  the  country  of  the  neutral  shipper.. 
But,  as  no  distinction  wa^  supposed  to  exint,  in  point  of  princi- 
ple, between -the  different  modifications  of  the  trade,  and  as  the 
judgment .  went  upon,  general  groun<)s  applicable  to  the  entife 
subject,  we  shall  not  be  thoiigbt  to  overrate  its  effect  aod'^xteot, 
when  we  represent- it  85  a  complete  rejection  both  of  the  doctrine 
of  the  seven  years'  war,  and  of  that  modern  principle  hy  which 
it  has  been  attempted  to  replace  it.  But  at  any  rate,  vihe  subse- 
quent decrees  of  the  same  high  tri^nal  did  go  that  length  With, 
ant  enumerating  the  cases  6i  various  descriptions,  invoking  the 
legality  of  the  ti  ade  in  all  its  ^odes,  which  were  favourably 
adjudged  by  the  lords  of  appeal  after  the  Americaa  peace,  it 
will  be  suflScient  to  mei^ioa  the  .case  of  the  Vervagiif^^  decided 
by.thm  in  1785  and  1:786.    This  was  the  case  of  a  Dmaiah 
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ship  Idden  with  a  c^rgo  of  dry  goods  and  provbions,  with  nAnch 
she  was  bound, on  a  voyage  fropi  MarseUks  to  Martinique  and 
Cc^e  Francois^  where  she  wsiS  to  take  in  for  Europe  a  return 
cargo  of ^  West  India  produce.  The  ship  was  not  proceeded 
against,  but  the  c;^rgo,  which  wsis  claimed  for  merchapta  of  Os- 
tencfy  was  condemned  as  enemy's  property  (as  in  truth  it  was)  by 
the  vice  admirahy  t>f  AntiguOy  subject  to  the  payment  of  freight^ 
pt'a  rata  itinerisy  or  rather  for  the  whole  of  th^  outward  voyage. 
On  appemty  as  to '  the  cargo,  ,the  lords  of  appeal,  on  t)ie  Sth  of 
March,  .1^85,  reversed  the  condemnation,  and  ordered  further 
proof  of  the  property  tp  be>  produced  withm  three,  month?.  Go 
the  28th  of  March,  1786,  no  farther  proof  paving  been  exbibiied>. 
and  the  proctor  for  the  claimants  declafring  that  he  should  exhibit 
ttone,  ibe  lords  condemped  the  cargo,  and  on  the  aanie  day  re- 
versed the  decree  below,  giving  freight,  pro  rataitt^ris,  (from 
which  the  i^eutral  master  had  appealed,),  and  decr^d  freight 
generally,  and  the  costs  of  the  appeal. 

It  is  impossible  that  a  judicial  opinion  could  go  more  conclu- 
sively to  the  whole  question  onrihe  colony  trade  than  thisf  fur  U 
not  only  disavows  ^e  pretended  Illegality  of  neutral  inierposi- 
t^ns  in  that  trade,  even  directly  between  France  and  her  colo- 
nies, (the  most  exceptionable  form,  it  l^  said,  in  which  tl^t  inter- 
position could  present  itself,)  it  not  only  denies  that  property 
engaged  in  such  a  trade  is,  on  that  account,  liable  to  confiscation, 
(inasm^uch  as,  after  having  reversed  the  condemnation  of  the  car- 
go, p^nounced  below,  it  proceeds  afterwards  to  condemn  it 
iperely  for  want  of  further  prbof  as  to  (he  property^)  but  it 
holds  that  tfie  trade  is  sounquestionablj^  lawful  to  neutrals,  as  nqt 
even  to  put  in  jeopardy  the'  cUin^  to  freight  for  that  part  of  the 
voyage  which  had  not  yet  begun,  and  which  the  party  had  iittt 
yet  put  himself  in  a  situation  to  begin.  The  force,  of  this^  and 
the  other  British  decisions  produced  by  the '  American  war,  will 
not  be  avoided,  by  suggesting  that  there  was  any  thing  peculiar- 
ly favoura.ble  in  the  time  when,  or  the  manner  in  which,  France 
opened  li^  colony  trade  to  neutrals,  on  tliat  occasion.  Some- 
thing of  that' sort,  however,  has  be€rt  said.  We  find  the  foUow- 
iaag  language  in  a  very  learned  opiriion  on  this  fwint  r  "  It  is  cer' 
tainly  true,  ,that  in  the  last  war,  (the  American  tjar,)  many  de- 
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elsicHis  took  place  whkh  then  prdno«ticed,  that  suxji  a  trade  be- 
tween Frsince  and  her  colonies  was  not  considered  bs  an  um&eutrttl 
comoierce ;  but  under  what  circumi^ancds  ?  It  was  understood 
that  France,  in  opening  her  colonies  during*  the  war^  ^duJared^ 
that  this  Was  not  dorte  with  a  temporary  View  relative  to  the  waF, 
but  on  a  general  permanent  purpose  of  ^Ueridg  her  eolpHial  sys- 
tem, and  of/tfdmiiting  fon^ign  vessels,  universally^  and  at  all 
tinies,  to  a  participatioh  of  that  commerce ;  taking  that  to^be  tbe 
fact  (however  suspicious  its- commencement  might  be,  Uuringthe 
actual  existence  of  a  war)  there  was  no  ground  to  say,  that  nea« 
trals  were  not '^carrying  on  b  commerce  i^s  -ordkiary  as  any  other 
«iA  wMeh  they  ptftild  be  engaged;  andthefefore  in  the  case  tif  ihe 
Vervo^%ng;^nA  m  many  other  stlcceedjiAg  cases,  the  lords  de- 
creed piiytuent' of  freight  td  the'neutnd  ship^owrrer.  It  is  fit 
to  be  remeAlbered  on^this-  occasion,  that  the  conduct  of  France 
evinced  hotr  little  *'dependence  can  be  placed  upon  explanations 
of  measured  adopted  during  th'<^  pressure  of  vr,w ;  for,  hardly  was 
the 'ratification  of  the  jjeace.  signed,  when  she  returned  to  her  an* 
ci^t  system  of  colonial  monopoly."  * 

We  answer  to  alt  this,  th^t,  to  refer  the  decision  of  the  lords, 
in  the  Vervtigting,  and  other  succeeding  cases,  to  the  reason  here 
assigned,  is  to  accuse  that  high  tribunal  of  acting  upon  a  confi- 
dence which  bas  nO  example^  in  a  singularly  incredible. declara- 
tion, (if,  indeed,'  such  k  declaration  was  ever  made,)  after  the 
utter  falsehood*  of  it  bad  been,  as  this  learned  opinion  does,  itself 
inform  us,  unequivocaHy  and  floteriously  ascertained. 

We  liave  seen  tfiat  the  Vervagting^  ^as  deci<led  by  the  lords 
in  1785  an<l  tt^^'^x  least'  two  yeaw  after  France  bad,  jils  we  are 
told,  <'  fetwrYYed'  to  her  ancjent  system  of  colonial  monopoly," 
aiid  when  6f  course  th^  supposed  assertion,  of  an  intended  per- 
inaneAt  aibanclohment  of  that  system  could  not  be  permitted^  (o 
produce  any  legal  consequence. 

We  answer  further,  that  if  this  alleged  declaration  was  b  fact 

made,  (and  we  must  be  allowed  to  say,  that  we  hdve  found  no 

'  trace  of  it  out  of  the  opinioh  above  recited,)  it  never  was  put 

roto  such^  a  formaf  ftntl  a&thentiG  ^ape  as  to  be  th^  fair  sabject 
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*  it  is  not  contained  in  the  French  orrlls  of  that  daj,  wliere 
only  U  woiild  be  proper  to  look  for  it,  and  we  are  not  referred  ^to 
any  other  document  proceeding  from  the  government  of  France, 
in  which  it  is  said  to  appeaf.    There  does  not,  in  a  word,  seem  V 

to  have  been  any  thing  which  an  enlightened  tribunal  could  be 
supposed  c;^p9ble  of  considering  as  a  pledge  on  the  part  oi 
France,  that  ^he  had  resolved  upon  or  even  meditated  the  ex- 
travagant change  in  her  colonial -system  which- ^e  iff  said,  in 
^is'opinion^  to  baVe  been  understood'  to  annound^e  to  the  world* 
But  even  if  the  declaration  in  question  wa^  actually  made,  and 
that  tob*  wi^i  alLpossible  solemnity,  still  it  would  be*  difficult  to 
persuade  any  thjYikitag  man  thaf  the  sincerity  c>f  such  a  de<4arB> 
tron  was  in  any  degree  confided  in^  or  tliat  any  pers6n  in  any 
coantry  coutd  regard  it  in  any  other  light  than  as  a -mere  artifice, 
that  cuold  give  no  right  which  would  not  equally  ^ell  exist  with- 
out it  Upon  thf*  whole,  it  is  manifestly  impracticable  to  rest  the 
decisions  of  the  lords  of  appeal,  in  and  after  the  American  war. 
upon  any  dependence  placed  on  this  declaratioh,  of  which  there 
U  no  evidence  that  it  ever  was  made,  which  it  is  cerrain  was  not 
authentically  or  formally  made  ;  which,  however  made,  was  ncu 
and  could  not  be  befieved  at  anytime,  far  less  in  1785  aiid  1786, 
when  its  falsehood  had  been  unquestionably  proved  by  the  public 
and  undisguised  condiict  of  its  supposed  author^;,  in  direct  op- 
position to  k.  TT»»^  ^^  James  Marrivt,  who  sat  in  the  high 
court  of  admiralty  6f  Great  Britain  daring  the  greater  pan  oi 
.  thelate  war,  did  hot  consider  these  doctrines  as  standing  upon 
this  ground  is  evident  J  for,  notwithstanding  that  in  the  y^ar  175* ' 
he  was  the  most  ^ealou*  and  perhaps  able  advocate  for  the 
condemnation  of  the  Dutch  ships  engaged  in  the  colony  trade  c^t 
Prance,  yet,  upon  the  br^aking^  out  of  the  lale  war,  he  relief  upoti 
the  decisions  in  the  American  tvar  as  authoritatively  settfing  tbr 
legality  of  that  trade,  and  decreed  accordki^y. 

If ,  as  a  more  plausible  answer  to  these  decisions,  considrt-ed 
in  the  light  of  authorities,  than  that  which  we  have  just  ^s- 
axnmed,  it  shodd  be  said  that  they  ought  rather  to  be  viewed 
as  relufetant  sacrifices  to  policy,  or^cven  to  necessity,  under  civ- 
cmnstances  of  particular  dificul^  and  peril,  than  as  an  expres- 
sion o£  tiie  deliberate  oph»ipn  of  the  lords  of  appeal,  or  of  tbf 
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gov^nment  of  Great  Britain  ;  ;on  the  matter  of  right,  it  mlgbi 
primps  be  sufficient  to  reply,  that  if  the  ariped  neutrality  coupled 
witlt  the  situation  Great  Britain  as  a  party  to  the  war  did  in  any 
degree  conipel  these  decisions,  we  might  also  expect  to  find  at  the 
same  era  some  relaxation  on  the  part  of  that  country  relative  to 
the  doctrine  of  c<>f)traband,  up<m  which  the;,  convention  of  the 
armed  lu^utraiity  contained,  the  most  direct  stipulations  whidi 
die  northern  powers  were  particularly  interested  to  enforce.  Yet 
'  such  was-  not  the  fact.  But  in  addition'  to  this  <and  other  con- 
KideratioQs  of  a  .similar  description,  it  is  natural  to  inquire-  why  it 
happened  that,  if.  the  lords  of  .appeal  were  satisfied  that  Great 
Britain  polseased  the  rifjit  in  question,  they  recorded  and  gave 
to  the  world  a  series,  of  dtxisioiu  against  it,  founded  not  upon 
British  wrders  of  council^'  gratuitously  relaxing  wliat  was  still 
asserted  to^  b^  'the  strict  right  {as  in  the  late  war)  but  upon 
general  principles  of  public  law.  .  However  prudence  might  have 
required  (although  there  is  no  reason  to  believe  it  did  require) 
wa  abstinence  on  the  part  qf  Great  Britain,  from  the  extreipe 
e^^ercise  of  the  right  she  had  be^ q  supposed  to  claim,  still  it  could 
not  ^foe-  necessary  to  give  to  the  mere  forbearan^ <*  of  a  claim  the 
stamp  and  character  of  a  formal  admission  that  the  claim  itself 
was  illegal  and  unjust.  In  the  late  war,  as  olten  as  the  Britbh 
government  wished  to  concede  and  relax,  from  whatever  motive, 
on  the  subject  of  the  colony  trade  of  h^r  opponents,  an  order  of 
council  WB$  resorted  to,. setting  forth  the  na(ure  of  the  concessioti 
or  relaxation-  upon  which  the  courts  of  prize  were  afterwards  to 
found  their  sentences ;  and,  g^doubtecHy,  ftetitctaces  so  passed, 
cannot,  ii^  any  lair* reasoning,  be  considered,  as  deciding  more 
than  that  the  order  of  council  is « obligatory  on  the  courts,  whose 
sentences  tl^y  «re.  But  the  decrees  of  the  lords  of  appeal,  ki 
and  after  the  American  war,  are  not  of  this  de^icription  ;  «nce 
there  exiiled  na  order  of  council  on  the  subject  of  them  ;  and  of 
course  they  are,  and  ought  to  be^  of  the  highest  weight  and 
authority  against  Great  Britain^ph  the  questions  involved  ia  ai^d 
adjudged  by  them. 

This  solemn  rentinciation  of  the  principle  in  question,  Jn  the 

*  &ee  of  the  whole  world,,  by  her  highest,  tribunal  in  matters  of 

lirise,  reitera^  in  a  succesMUn  of  decreet,  down  lo  the  year  17B6, 
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and  afterwards,  is  powerfully  confirmed  i)y  the  acquiescence  of 
Great  Brilain,  duriiig  the  first  inost  important  and  active  period 
of  the  late  war,  in  the  free  and  unlimited  prosecution  by  neutrals 
of  thfe  whole  colony  trade  of  France  ;  she  did,  indeed^  at  last-pro^ 
hibit  that  trade  b^  an  instruction  unprecedented  irt  the  annals  of 
diaritime  depi-edation  ;  but  the  revival  of  her  discarded  rule  was 
cbaracterizeJd  by  sech  circumstances  of  iniquity  and  violence,  as 
Wber  to  heigiitiNi,  by  the  effect  of  contrast,  the  ven^ratiotVi  oi 
mankind  for  the  past.justice. of  her  tribunals,  • 

The  world  h^s'  tiot  forgotten  the  instructian  to  which  wc 
allude,  er  the  enornnlties  by  which  its  tr^e  (ilSaractier  was  d^ 
veloped.  Produced'  in  ' mystery,  at  a  monient  when '  universal 
confidence  in  the  integrity  of  her  government' b^d  br6ught  upon 
the  ocean  a  pr^y  of  vast  value  abd  importurice  ;  dent  -abroad  to 
the  difier^i^Bt.Tiaval  stations,  ^ith  sfuch  Studied  secrecy  th^t  it 
would  almost  seem  to  have  been  in|ended  to  ^ak^  ati  experiment 
how  far  law  and  honotlr  cbuld  beotftraged  by  a  nation  proverbial 
for  respecting  both ;  the  haralds,hy  whiim  it  was  first  announced^ 
were  the  commanders  of  her  commissioned  cruizers,  who  at  the 
*$ane' mstant  carried  it  into  effect  with  every  circiMY)sfan<;e  of 
aggravation,  if  of  ^t^h  an  act  there  can  be  an  aggravation. 
Upon  such  Goqduct  there  was  but  one  sentiment.  It  was  eon- 
demded  by  reason  atid  justice.  It  Was  condemned  by  that  law 
.  which  flows  firoro  and  is  founded  upon  them  ;  it  was  condemned  ^ 
and  win  for  ever  <;ontinue  tp  be  condemned,  by  the  universal 
voice  of  the  civilized  world.  Gi^e at  Britain  has  made  amends, 
wUh  the  good  faith  A^iick  bejopgs  to  hef  Councils,  for  tha^  act  of 
injiistide  and  oppression  ;  and  yoar  memorialists  have  a  strbng 
confidence  that  the  latse  >departur^  from  the  iviwil  Course  of  her 
policy  will  be  followed  by  a  like  disposition  to  .atonement  and 
reparation.  The  relations  which  subsist  between  Great  Britaij^ntl 
the  United  Stated  rest  uponrthe  basis  ofreciprocalihtefestf,  and 
your  memorialists  see  in  those  interests,  as  well  as  in  the  justice ^ 
of  the  British  government  and  the  firmnefs  of  our  own,  the  best 
reasons  to  expect  a  satisfactory  answer  to  their  cdmplaints,  and 
a  fpeedy  abandonment  of  that  system  by  which  they  have  been 
lately  harassed  and  alarmed.  ^ 
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Your  roempfialisto  will  not  trespaM  upon  your  time  w\tk  a 
recital  of  the  various  acts  by  which  our  oaasts,  and  even  our 
ports  and  harbours,  have  been  converted  into  scenes  of  violence 
and.  depredation ;  by  which  the  security  of  our  trade  and  pro- 
perty has  been  impaired ;  the  xights  of  our  territory  invaded  ; 
the  honour  of  our  •  country  humiliated  and  insulted ;  ^nd  our 
gallant  countrymen  oppressed  and  persecuted,  'They  feel  it  to 
be  unnecessary  to  ask  that  the  force  of  the  nsftion  should  be 
.employed  in  repelling  and  chastizing  the  lawl^s  freebooters  who 
have  dared  to  spread  their  ravages  even  beyond  the  seas  which 
form  the  prinoipal  theatre  of  their  piratical  exertions,  and  to 
infest  our  shojftfs  with  their  irregular  and  ferocious  hostility. 

These  are. outrages  -which,  have  pressed'  themselves  in  a  pecu- 
liar manner  qpon  the  notice  ofour  government,  and  cannot  have 
failed  tp  excite  its  i^ignation,  and.  a  correspondent  disposition 
to  prevent  and  r»dress  them. 

Such  is  the  view  which  your  memorialists  have  taken,  in  this 
anxious  crisis  of  oiur  public  aflairs^  of  subjects,  which  appear  to 
i|iem,  in  an  alarming  degree,  to  affect  their  country. and  its 
cojQamerce,  and  to  involve  high  questions  of  national  honour  and 
interest,  of  public  law  and  individaal  rights,  which  imperiously 
demand  discussion  and  adjustment.  They  do  not  presume  to 
point  out  the  measures  which  these  .great  subjects  may  be  sup- 
posed to  call  for.  The  means  of  redress  for  the  past  and  secu^ 
rity  for  the  future  are  respectfully,  confidently  submitted  to  your 
wisdom  ;  but  your  mAmorialists  cannot  forbear  to  indidgie  a  hop^ 
.which  they  wpukl  abandon  with  deep  reluctaaip^,  that  they  9(ny 
yet  be  found  in  amicable  .explanations  with  those  who.  hate 
jbsntured  to  iAflict  -wfongs .upon. us^  and  to  advance. unjust  pre- 
ttasioQS  to  9Uf  prejudice. 

Bcitimone^  Jan,  21, 1806. 
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N^'  III. 

PHIVAT£  CORBESFONDENCE  with  Mr.  MABl90|i. 

Jl^.  itiNKNBV  fO  Afr.'MADl^ON.     . 

PrivaU.  \     "  .   '  "  L^npon,^  Jtt»«  29<X,  1  SOd. 

. ,  **  D$AB  SiR,^T  bad  «  lonff  ipterview  this  mornifi^  with  Mr, 
Canning,  wbicb  has  given  me  iiopes  that  the  object  menticined  in 
yojur  letter  of  the  30th  of  April,*  (a  duplicnte  by  the  packet, 
for  the  St.  Michael  has  not.  yet  arrived,)  may  be  accoroplished,'  M 
I  should  authorize  the* expectation  which  the  same  letter  sug?ests.f 
Some  days  must  ebipse,  however,  before  I  can  speai^  with  any 
certainty  OD  the  subj^ect.  The  St.  Michael  will  probably  bav« 
arrived  before  that  time,  afiid  will  furnish  me  with  an  opportunity 
of  giring  you  not  only  the  result  bu|  tde  details  of  what  has 
passed  and  ma^  yet  occur.  I  beg  you,  in  (he  mean  time,  to  be 
loured,  t^tfbe  most  effectual:  care  ^hall  V  taken  )o  put  nothing^ 
to  Jiazard,  tod  to  avoid  aXi  im^rcvper  commfttnent  ol  ^mx  govefo; 
ment.  .     *  •  ..    •       • 

<*I  waj^  questioned  oik  tb^  aflair  of  the  Chesapeake.  There 
jteema  to  be  a  disponttou  ber^  to  consider  the  amende  hoMrable  as 
already  inade, In  a  great  degree  at  least,  by  Mr.  Rose*s  mission; 
h^i  I.  mil  strongly  idcHned  tp  tbmk  th>tt  it  will  not  be  difllkult  to 
induce  tbcb  to  ^e^jew.  t^ir  overture  m  the  same  manner,  on  terms 
ajiore  cefdotmatile  ^itb  the  views;,  which  jjrou.vtry  justly  take  of 


*  T>ie  r<^ea]  o^th^  Q^rlla  Cfounod,. 
t  The  repeat  OC  tb«  ^bfi^.' 
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this  interesting  subject.  I  was  told  (it  was  not  said  officially) 
Uiat  the  persons  taken  out  of  the  Chesapeake  would  be  readily 
restored.  'The  punishment  of  the  officer  (otherwise  than  by  his 
recall,  which  has  been  don«^)  will,  perhaps,  form  the  greatest  ^m- 
l>arrassment ;  but  I  will  endeavour  to  ascertain  informally  what 
iWill  be  done  on  that  and. every  other  part  of  the  case.  My  sole 
object  will  be,  of  course,  to  lead  them,  as  occasion  offers,  (as  far 
as  in  my  powHr,).to  do  what  they  ought,  in  the  way  most  for  oar 
honour.  I  can  the  more  properly  do  this  now,  as  Mr.  Canning 
has  himself  proppsed  the  subject  to  me  as  intimated  above.'' 

Mf.  PiMRNEY  ie  Mr,  Madison.  - 

Pribate.    '  .  •*'  BrightoJi,  Jufy  Wtk,  1808. 

"  DxAiK  Sittj — I  had  the  honour  to  wr4te  ybd  a  short  letter, by 
Mr.  Temfje  Bowdoin,  dated,  I  think,  on  the  29th  of  last  montb| 
of  which  (not  having  it  here)  1  cs^nnot  now  seod  a  duplicate.  It 
^ted  that  I  had  received  by  the  British  packet  a  duplicate  of 
your  despatch  by  the  St.  Michael — ^that  1  had  just  had  an  Jntei^ 
view  with  Mr.  Canning — and  that  there  was  reason  to  believe  thai 
the  object  mentioned  in  that  despatch  might  be  accomplished  upoh 
my  authorizing  the  expectation  which  it  suggesu.  It  was  arranged 
between  Mr.,  Canning  "and  myself  that  aAother  interview  should 
take  place  about  this  time^^and  that  he  should  sendtne  a  private 
note  to  Brighton,  (where  I  ajn.  come  for  a  few  "iF^ks  oil  a^couiA 
of  my  he?ilth,')  appointing  a. day  for  that  pnrpos6»  I  have  not 
ynt  reeeirved  this  note ;  but  am  conftdetit  )  shall  have  itxto-lnor- 
row  or  next  day.  I  shail  set  out  for  Loqdon.  the  -moment  it 
redrhes  me.  '  : 

*'  f* started  m  the  letter,  abovemenfiooed,'  that  I  ^as  told  by  Mr. 
Canning  (extra  officially)  that  there  would  be'  no  objection  here 
to  restore' the  men  tak^n  from  the  Chesapeake;  and  I  sugge?Jtt^ 
a  hope  that  (except  as  to  the  p.qni;shment  of  Berkeley )  there  would 
not  be  much  difficulty  in  in(htcing  them  to  prbpose  In  a  prop^ 
manner  suitable  repai^tion.  fGr  that  nggressi^n.  This  matter  I 
wHl  endeavourno  ascertain 'foUy  at  our'neVt  meeting. 

<<  I  write  this  with  the  vieV  bf  seAdi))^ft  by  the  packet  News- 
papers have  beeft  and  irUl  be  sent  by  oth^  bpportuiiicSes.    Th^ 
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are  highly  interesting  with  reference  to  Spain.  I  enclose  a  part 
of  Cobbett's  Register  of  last  nagh^,  (the  residue  will  go  with  the, 
packets  of  newspaper^))  comaining  the  British  order  in  council 
that  hostilities  shall  cease  with  Spain^  &c,^  and  the  prorogation 
speech.'' 

Jifr;  PiNKNEY  to  Mri  Madison. 

Pnvaie,  ,    ^  August  17M,  1808.  , 

"  Dbar  SiRy-^T  dmitted  to  mention  in  my  la(e  Wera  that,  at 
my  second  interview  with  Mr.  Canning,  he  sagg«stf  d  in^i(;|^mal- 
]y  that  the  )ate' orders  in  council,  or  proclamation  relative  to  Spain 
opened  the  ports  of  that  country,  not  in  the  occupation  of  France, 
to  a  direct  trade,  between  those  ports  and  the  United  States. 

**  As  I  had  in  View  a  complete  revocation  of  the  orders  of 
January  and  November^  1807>  and  the  orders  founded  upon  them, 
£  4id  not  think/it  right  to  appear  to  attach  any  importance  to  this 
suggestion,  very  car^tessly  thrown  out,  by  asking  explanations; 
and.  1  was  the  less,  inclined  to  dp  so,  as  I  still  adhered  to  my 
opinion  that  there  could  4>e  no  compromise  with  their  present ' 
system.  •  . 

<^  The  same  reasons^  (aad.  others,  indeed,  with  which  it  is  not 
necessary  to  trouble  you)  prevented  me,  even  after  my  last  inter- 
iriew  with  Mr.  Canffing,  from  inviitng  any  formal  assurances  on 
this  point ;  butt  &^  the  real  effect  of  the  orders  or  proclamation  of 
the  4th^of  July  began  to.be  doubted,  and  it  might  be  desirable 
to  haVe  those  doubts  removed,  I-did  not  think  it  improper  to  en- 
courage dn  apipljcation  gn  the  sabjectto  the  Eoard.of  Tratfe  by 
4odae  mercbs^its  in  the  city.         . 

<^  Yoo  will  find  a  copy  of  then*  inquiries  (less  extensive  than 
they  ougjht  too  have  been)  and  of  the  answers  of  the  Board  in 
4he  newspapers  of  yesterday,  from  which  it  appears, 

f^  1.  That  American  vessels  may  proceed  from  a -port  in  the 

>  Utiited  States  with  a  cargo  the  produce  of  the  United  States,  or 

■cental  produce  if  not  of  the  enemies^  caloniesi  direct  to  any 

port  in  $p^9  ox  Portugal  not  in  the  possession  or  under  the  cen- 

tttol.  of  the  enemies  of  Qreat  Britain,  and  return  back  to  the 
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United  States,  direct  with  a  cargo  the  growth  or  produce  of  SpaiD  • 
or  Portugal. 

**  2.  That  an  American  vpss#»1,  having  entered  a  port  in  Spain 
previous  to  the  commencement  of  hostilities  by  the  Patriots 
against  France,  ina\  proceed  from  such  sport  with  a  cargo,  the 
growth  and  produce  of  Spahi,  direct  to  a  .  port  of  tKe  United 
Stffs.  unUis  the  vessel  entered  in  hfeach  hfthe  Orders  in 
Council  ■ 

'*  >  ou  will  observe  that  the  answers  are  strictly  confined  to 
the  points  proposed  by  the  questions ;  biit  it  would  seem  |hat 
froin  these  explanations  others  necessarily  follow.^  ^ 

•<♦        •        •        ♦.       •        ♦.•       ■#« 

Mir.  PiNKNKY  to  Mr,  Madison. 

Private.  ***LaffDOH,  %>«.  lO/A,  1S08.   ' 

«  Dbar  Sir,— I  intended  to  have  enclosed  in^ny  private  letter 
of  the  7th,  by  Mr.  Bethune,  wh<»  left  town  oii  the  evening  of  that 
da>  for  Falmouth,  to  embark  in  the  6.  Packet,  a  triplicate  of  my 
public  letter  of  the  4th  ot  August,  but  innSy  hurry  I  omitted  it. 
I  transmit  it  now  by  Mr.  Young,  our  consul  at  Madrid,  wh«  is 
about  to  sail  from  Gravesend  for  New-YoVk,  and  I  beg  to  renew 
my  request  that  the  slight  variations  from  the  ongioaJ  aad  dupii- 
cate,  which  you  will  find  in  the  lines  marked  in  the  inarsrin  with 
a  pencil,  may  be  adapted.  The  only  one  of  these  torrectinosy 
h<»wHver.  about  which  I  am  in  the  least  anxious,  Is  in  thv  tburth 
paragrapbfrom  ihe  end,  which  in  my  tough  draft  reads  thus^  ^^  at  ^ 
^^  the  close  of  the  intervtett^  i  tib»ierved,  that,  as  th^  footing  upon 
<*  which  this  mferrzer/^  has,  &c.^'  This  awkward  tieratioo  of  the 
word  interview,  (if  not  actually  avcfided  in  the  origitial  and  du- 
plicate, as  perhaps  it  is,)  1  really  wish  corrected. 

"  Mr.  Canning's  reply  to  my  note  not  making  its  appearance^ 
I  went  this  morning  to  Dowjf)ing-street  to  i/K[uire  about  ft;  btit 
both  Mr.  Canning  and  Mr  Hammond  w^re  in  the  country.  I 
shall  not  omit  to  press  for  the  answer  (without^  however,  giving 
unnecessary  offence,)  until  I  obtain  it,  or  have  thedelay  explained. 
It  is  p.  ssible  that,  when  received,  it  hiay  b<?  found  to  adopt  our 
proposal,  and  that  they  are  merely  taking  time  to  connect  witb 
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their  compliance  a  lon^  vindication  of  their  orders*.   This  is  one 
way  of  accounting  for  the  dflay. 

^<  St  is  also  possible  that  they  are  acti»ally  undecided,  and  thitt 
they  wish  to  proscrastinate  and  keep  hack  their  answer  until  they 
can  understand  by  the  B.  Packet  (expected  very  soon)  the  work- 
ings of  the  einbdr^o,  »nd  of  the  Spanish  views  in  America  ;  un* 
til  iHey  can  take  measure  of  our  elfctioAn  i  until  they  can  ascer- 
la  n  what  is  to  be  the  course  of  France  towards  us ;  untif  the  ^tate 
of  I'.urope,  io  flattering  to  thWr  holies,  shall  improve*  ^et  more, 
or  at  any  rate  be  past  tlie  danger  «>f  a  relapse,  &e..&c:  All  this 
h possible;  but  1  continue  to  think  that  they  wiH.rfject  what  I 
have  proposed.  Their  present  eievcUion  is  exactly  calculated 
(aided  by  false  estimates  of  America)  to  mislead  thetn  to  such  a 
conclusion.  Thby  are  hardly  iiia  temper  of  mind  to  appreciate 
the  motives  of  the  President's  conduct.  The  chatiqes-  are  that 
they .  will  ascribf*  the  assurances  I  have  been  authorised  to  give 
them,  as  to  the  embargo  law,  to  a  mere  anxiety  to  get  rid  of  that 
law;  and  that  they  will  oiily  see  in  those  assurances  a  pledge 
that  we  are  heartily  tired  of  our  actdal  position,  and  are, ready 
to- abandon  it  €tt  any  rate.  -They  will  be  apt,  in  a  wor^l,  to  pre* 
sun»e  (believing^  as  I  am  sure  they  do,  that  we  will  not  venture 
upon  extremities  with  them)  thai,  by  holding  off,,  they  will  com- 
pel us  to  retract  our  late  measures  (the  most  wise  and  honourable 
ever  adopted  by  a  government)  and  to  fall  at  their  feet.  V  ou 
must  not  be  surprised  if  they- shoujd  be  found  to  expect  even 
m(»re  than  this  fVom  the  pressure  of  the  embargo.  .  I  allude  to  the 
influence  which  many  hope  it  will  Have  upon  oUr  elections,  ui 
bringing  abtiut  a  change  of  men  as  well  as  q(  measures,  in  this 
I  trust  they  will  be  signally  disappointed. 
.  If  (party  spirit  out  of  the  question)  the  conduct  of  our  govern- 
ment towards  the  two  powers  that  keep  the 'world  in  an  lip^roar 
with  theii-  quarrel  has  been  renHy  disapproved  in  the  United 
States,  the  overture  just  made  to  both  cannot  fail  to  subdue  it. 
I  anticipate  from  it  a  perfect  union  of  sentiment  in  favour  of  any 
attitude  which  h  may  be  necessary  to  tak«;  It  puts  os  so  une- 
quivocally in  the  right,  that,  although  we  were  not,  I  think,  bqtmd 
to'  make  it,  it  is  impossible  not  to  rejoice  th^t  it  has  been  made. 
In  any  event  it  must  b^  saliitary  and  must  do' us  honour.    The 
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•veHure,  however,  would  seem  to  be  more  advantageous  to  Great 
Britain  llun  France.  For  if  you  should  take  off  the  embargo 
as  to  France  and  continue  it  as  to  Great  Britain,  your  procet^ 
ipg  .would  have  little  substance  in  it,  considered  as  a  benefit  to 
France,  unless  and  until  you  went  to  war  agaimst  Great  Britain, 
But  the  converse  of  this  would  have  a.  vaM  effect  in  fevour  of 
Great  Britain-,  whether  you  went  to  wai*  with  France  or  not. 

<*  ll  does  not  follow^  and  certainly  is  not  true,  that  the  over- 
tare  is  far;that  reason  unjust  to  Franee ;  although  I  think  it  the 
cK-arest  case  in  the  world  that  Great  Britain  is  (at  least)  in  pari 
delicto  with  France  on  the  subject  of  thai  code  of  vioienfce  which 
drives  neutrals  from  the  seas  and  justice  from  the  world; 

'^  It  is  said  here,  by  those  who  affect  to  know,  that  a  concilia- 
tory conduct  by  France  t9ward8 , the  United  States  will  nor  be 
acceptable  t'»  this  government ;  and  certainly  Marriott's  book 
affords  'some  reason  for  suspicion  thaH  a  repeal  of  the  French 
decrees  would  nffi  be  followed  by  that  of.  the  British  orders. 
Such  infatuation  is  scarcely  credible,  }et  it  Would  not  be  much 
wi>rse  than  their  present  backwardness  Co  avail  themselves  of 
what  has  lately  been  said  to  them. 

<<  After  all,  it  will  be  safest  (for  a  time  longer)  to  keep  o|)mion 
as  much  as  possible  in  suspense— and  1  need  not  repeat  my 
assurances  that  the  moment  i  receive  (he  information  I  am  ex- 
pecting, no  effort  shall  be  spared  to  put  you  ip  possession  of  it.^ 

Mr,  PlNKNJET  to  Mr.  M AIHSON.  ^ 

.  Private.    '        ^  "  London,  Sept.  21, 1S08. 

'  */  Dear  Syi,— Th6  Hope  arrived  at  Cowes  from  France 
the.lSth. 

.  "  Not  h^vthg  fa^ard  from  Mr.  Canning;,  although  he  returned 
to  L9ncioh  the  16th,  I  called. again  yesterday. at  Downing-street, 
and  was  assured  that  the  answer  to  my  note  would  be  sent  t6- 
night  ,o'r  early  to-morrow  morning.  Mr.,Atwater  will  of  course 
be  able  to  leave  toWn  on  Friday,  and  embark  on  Saturday  with 
a  copy  of  it.  '  .        ,^  ,    ' 

**  I  have  been  told  since  the  arrival,  of'  th^  last  British  packet 
(but  do  not  believe  it)  that  there  is  more  probability  >han  I  had 
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anticipated,  that  the  late  events  in  Spain  and  Porta^l  (which 
ought  not  to  br  considered  as  deciding  way  thing)  will  have  afi 
f*ffect  on  public  opinion  in  America  against  the  continuance  of 
the  embargo,  and  fevourabl«*'to  all  the  purposes  of  Great  Britain/  ' 
If  this  were  true,  I  should  think  if  w-is  deeply  to  be  lamented*  I 
may  misunderstand  tiie  subject;  but  1  cannot  persuade  myself 
that  any  <hing  ihat  has  happened  on  tbis  side  of  the  Atlatitic, 
ought  to  induce  ii^  in  any  degreef  to  retreaC  from  our  present, 
system. 

J  «  Jfwe  «bodd  resolve  to  trade  with  Spain  and  Portugal 
^  {Great  Britain  and  France  persisting^  in  then-  orders  and  decrees) 
in  any  way  to  whfch  Great  Britain  wv)uld  not  object,  we  must 
suspend  the  embargo  as  to  those  coui^trres  only,  ot  as  to  those 
countries  and  Qrecvt  Britain^  or  we  must  repeat  it  altogether. 

<*  The  temptation  to  the  first  of  these  courses  is,  6veo  in  a 
commercial  sense, .  inconsiderable'-7the  objection  to  it  endless.  . 
The  object  to  be  gained  (if  no  more  was  gained  tUan  ought  to  be 
gained)  would  be  triflihg.'    There  could  indeed  be  no  gain.     An 
inadequate  market  redundantly  Supplied  wduld  be  more  inju- 
rious than  no' market  at  all;  it  would  be  a  lure  to  destruction 
aild  npthmg  more.    A  suspension  of  the  embargo,  so  timited  in   . 
its  nature  as  this  would  be  (supposing  it  to  be  in  fact  what  it   * 
would  be  in  form)  would  have  a  most  unequal  and  invirtiouf    ' 
operation  in  the  different  quarters  af  thip  Union,  of  which  the  va- 
rious commodities  Would  nbt  in  the  ports  of  Portugal  and  Spain 
be  in  equal  demand^ 

^  A  war  with  France  would  be  inevi tableland,  sueh  a  War, 
(so  produced)  from  which  we  could  not  hope  to  derive  either  . 
♦honour  or  advantage,  would  place  us, at  the,  mercy  of  Great 
Britain,  and  on  that  account  ^^^ould  in  the  end  do  more  to^cripple 
.  afnd  humble  us^  than  any  disaster  that  could  otherwise  befel  us. 

"  iThe  Actual  state  of  Spain  and  Portugal  Is  moreover  "iiot  to 
be  relied  upon.  My  first  opinion  on  that  subject  remains  ;  but 
even  the  most  sa^AfguiAe  ,will  admit  that  there  is  great  room  f&r 
doubt  Thc^Eniperor  oi'f  France  is  evidently  coHecting  a  mighty 
force  for  the  reduction  of  Spain ;  and,  Portugal  most  share  its 
fate.  And  even  •if  that  force'  should  be  destined  (as  some  sup- 
pose) first  to  <iO|Mei^tf'wiA  Atistcia,  the  speedy  subjugatidn  of 
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^pain  is  noi  the  less  certain.  If  France  should  succeed,  Spaio 
and  PoOugal  would  again,  fall  undei  th6  British  orders  of  No- 
vemW,  as  well  as  under  the  operation  of  the  French  decrees. 
Our  cargoes  would  scarcely  have  A>ubd  their  way  to  the  ocean* 
Vsearch  of  the  boasted  market,  before  they  wouldl>e  once  more 
in  a  smte  of  prohibition,  and  w«  should  in  the  mean  time  liare 
incurred  the  scandal  of  suffering  an  improvident  thirst  of  gam  to 
seduce  us  from  our  principles  into  a  dilemma  preienting  no  alter- 
native but  loss  in  all  the  senses  of  the  word. 

^  But  U'is  not  even  certain  what  Great  Britain  would  herseU* 
finally  say  to  such  a  partial  suspension  of  the  embargo.  She 
would  doubtless  at  Jirst  approve  of  it.  But4ier  ultimate  course 
(especially  if  war  between  France  and  the  United  Stales  were 
not  the  immediate  consequence,  or  if  the  measure  were  eventuafly 
less'  beneficial  to  herself  than  might  be  supposed  at  the  outset) 
«ught  not  to  be  trusted.  That  she  should^  approve  at  first,  is 
hardly  to  be  questioned,  and  the  considerati<»ns  U|io;)  which  she 
would  do  so,  are  precisely  those  which  should  dissuade  us  from 
it.  Some  of*  theso  are — the  nid  it  would  afford  to  her  allies,  as 
well  as  to  htr  own  troops  co-operating  \yab  tbem,:and  its  conse- 
quent tendency  t^  destroy  every  thing  like  system  in  our  condudt 
-^its  tendency  to  embroil  u§  \i^ith  France,  its  tendency  to  induce 
jeis>^by  overstocking  a  limited  market,  to  make  our  commodiiies  of 
ho  value— to  dissipate  our  capital— to  ruiii  our  merchants  with- 
out benefiting^  our  agricul^re— to  destroy  our  infant  manufactures 
without  benefiting  our  <ommerce-s-its  tendency  to  habituate^ us  to 
a  trammelled  trade,  and  to  fit  tis  for  acquiescence  in  a  maritime 
despotism.  •  But  iTiere  w-e  other  reasons— -our  trade  with  Spain 
and  Portugal,  while  h  lasted,  would  be  a  circnitous  one  with 
Great  Britain. and  her  eoloniesy  for  their  benefit.  t>ar  produc- 
tions  would  be  c^irrled  in  the  first  instance  <6  Spain  and  FoiiUr 
gal,  would  be  bonght  there  for  British  ac<^>unt;  and  would  find 
their  way  to  the  West  Indies  or  centre  here,  as  British  conve- 
nience might  require,"  and  thus  in  effect  the,embargo  be  removed 
as  to  Great  Britain,  while  it  continued  ai  to  France,  and  we 
professed  to  continue  it  as  to  both*  And  if  any  profits  should 
arise  from  this  sordid  traffi<^.  they  wonW  become  a  fiind,  to  ena- 
ble us  tot  import  into  the  Vvited  Statef  directly  or  indirectly  die 
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manufactures  of  Great  Britain^  and  thus  relieve  her  in  another 
way,  while  her  orders  woifld  prevent  us  from  receiving  the 
commodities  of  her  enemy.  '  It  would  be  far  better  openly  to 
take  off  the  embargo  as  to  Gireat  Britain,  than  while  affecting  to 
continue  it  as  to  that  power  to  do  what  must  rescue  her  com- 
pletely (and  that  too  without  advantage  to  ourselves)  from  the 
pressure  of  it,  at  the  same  time  that  it  would  promote  her  views 
against  France  in  Portugal  anci  Spain. 

"  As  to  withdrawing  the  embargo  as  to  Great  Britain,  as  well 
as  Spain  and  Portugal,  while  the  British  orders  are  unrepealed, 
the  objections  to  that  course  are  just  as  strong  now  as  they  were 
four  months  ago.  The  change  in  Spain  and  Portugal  (if  it  were 
even  likely  to  last)  cannot  touch  the  principle  of  the  embargo,  las 
regards  Great  Britain,  who  re-asserts  her  orders  of  November,  in 
the  very  explanations  of  the  4th  July^  under  which  we  roust  trade 
with  those  countries,  if  we  trade  with  them  at  all.  If  we  include 
Great  Britain  in  the  suspension,  and  exclude  France,  we  do  now 
what  we  have  declined  to  do  before,  for  the  sake  of  a  delusive 
commerce,  which  may  perish  before  it  can  be  enjoyed,  and  can- 
not in  any  event  be  enjoyed  with  credit,  with  advantage,  or  even 
with  safety.  We  take  part  at  once  with  Great  Britain  against 
France,  at  a  time  the  least  suited  that  could  be  imagined  to  such 
b  determination,  at  a^time  when  it  might  be  said  we  were  em- 
boldened by  French  reverses,  to  do  what  before  we  could  not 
resolve  upon,  or  even  tempted  by  a  prospect  of  a  scanty  profit, 
exaggerated  by  our  cupidity  and  impatience  to  forget  what  was 
due  to  consistency,  to  character  and  permanent  prosperity.  We 
sanction  too  the  maritime  pretensions  which  insult  and  injure  us  ; 
we  throw  ourselves,  bound  han  d  and  foot,  upon  the  generosity 
of  a  government  that  has  hitherto  refused  us  justice,  and  all  this 
when  the  affair  of  the  Chesapeake,  and  a  host  of  other  wrongs, 
are  unredressed,  and  when  Great  Britain  has  just  rejected  an 
overttire  which  she  must  have  accepted  with  eagerness  if  her 
views  were  not  such  as  it  became  us  to  suspect  and  guard  against. 

To  repeal  the  embargo  altogether  would  be  preferable  to  either 
of  the  other  courses,  but  would  notwithstanding  be  so  fatal  to  us 
in  all  respects,  that  we  should  long  feel  the  wound  it  would 
inflict,  unless  indeed  some  other  expedient,  as  strong  at  least  and 
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as  efficacious  in  all  Its  bearingS|  can  (as  I  fear  it  cannot)  be  sub* 
stituted  in  its  place. 

*^  War  would  seem  to  be  the  unavoidable  result  of  such  a  step. 
If  our  commerce  should  not  Bearish  in  consequence  of  thb  mea^ 
sure,  nothing  would  be  gained  by  it  hut  dishonour  ;  and  bow  it 
could  be  carried  on  to  any  valuable  purpose  it  would  be  difficult 
to  show.  If  our  commerce  should  flourish  in  spite  of  French  and 
British  edicts^  and  the  miserable  state  of  the  world,  in  spite  of 
war  with  France^if  that  should  happen,  it  would,  I  doubt  not,  be 
assailed  in  some  other  form.  The  spir)^  of  monopoly  has  seized 
the  people  and  government  of  this  country.  We  shall  not 
under  any  circumstances  be  tolerated  as  rivals  in  navigation  and 
trad^«— it  is  in  vain  to  hf»pe  that  Great  Britain  will  voluntarily 
foster  the  naval  means  of  the  United  States.  AH  her  prejudices- 
all  her  calculations  are  against  it.  Even  as  allies  we  should  be 
subjects  of  jealousy.  It  would  be  endless  to  enumerate  in  detail 
the  evils  which  would  cling  to  us  in  this  new  career  of  vaasaliage 
and  meanness,  and  tedious  to  pursue  our  backward  course  to  the 
extinction  of  that  very  trade  to  which  we  had  sacrificed  every 
,  thing  else. 

<'  On  the  other  hand,  if  we  persevere  we  must  gain  onr  par* 
pose  at  last.  By  compljrihg  .with  the  little  policy  of  the  moment, 
we  shall  be  lost.  By  a  great  and  systematic  adherence  to  prin- 
ciple, we  shall  find  the  end  to  our  difficulties.  The  embargo  and 
the  loss  of  our  trad'*  are  deeply  feh  here,  and  will  be  felt  with  More 
severity  every  day.  The  wheat  harvest  is  like  to  be  alarmingly 
short,  and  the  state  of  the  continent  will  augment  the  evil.  The 
discontents  among  their  manafacturers  are  only  quieted  for  the 
moment  by  temporary  causes.  Cotton  is  rising,  and  soon  will 
be  Kcarce.  Unfavourable  events  on  the  continent  will  subdue 
the  temper  unfriendly  to  wisdom  and  justice  which  now  prevails 
here  But  above  all,  the  world  will  I  trust  be  convinced  that 
our  firmness  is  not  to  be  shaken.  Our  measures  have  not  been 
without  efiect.  They  have,  not  been  decisive^  because  we  have 
not  been  bought  capable  of  persevering  in  self  denial,  if  that  can 
be  called  sdf  denial  which  is  no  more^than  prodent  abstinence 
from  destruction  and  dishonour. 
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<<  I  ou|^t  to  mention  that  I  have  been  told  by  a  most  resp^^d* 
able  American  merchant  here,  that  large  quantities  of  such 
woollen  cloths  as  are  prohibited  by  our  non-importation  act^  have 
been  and  continue  to  be  sent  to  Canada^  with  the  view  of  being 
smuggled  into  the  United  >tates. 

**  I  beg  you  to  excuse  the  frequency  and  lengtli  of  my  private 
letters. 

^<  I  need  not  tell  you  that  ).  am  induced  to  trouble  you  with 
my  hasty  reflections,  because  I  thhik  you  stand  in  need  ot.  them.  . 
I  give  them  merely  because  I  believe  that  you  are  entitled  to 
know  tjie  impressions  which  a  public  servant  on  this  side  of  the 
water  receives-  from  a  view  of  our  situation." 

^'  P.  S.  Sept.  24th.  Mr.  Canning's  answer  received  last 
night  confirms  all  my  late  anticipations.  It  is  a  little  extraordi- 
nary that  if  a  written  proposal  was  required  from  me  with  the 
idle  motive  mentioned  in  the  accompanying  papers,  no  such  mo- 
tive was  suggested  at  the  time,  and  even  that  other  motives  were 
suggested.  The  fact  probably  is  that  they  wished  to  evade  the 
overture,  and  hoped  that  it  would*  not  be  formally  made.  Being 
made  it  was  difficult  to  dispose  of  it,  and  hence  the  delay.  Be- 
fore any  public  use  is  made  of  Mr.  Canning's  statement^  I  should 
wish  my  reply  to  be  received.'* 

[In  order  to  understand  the  above  passage,  it  is  necessary  to 
observe,  that  Mr.  Canning  in  a  letter  accompanying  his  note  of 
the  23d  September,  1808,  in  reply  to  Mr.  Pinkney's  overture  on 
the  subject  of  the  repeal  of  the  orders  in  cmihcil,  had  stated,  as 
a  reason  for  requiring  their  communications  to  be  in  writing,  tha 
misrepresentation  which  had  tuOken  place  in  America  of  former 
conferences  between  them,  at  the  same  time  adding ;  "  You  gave 
me  on  that  occasion  the  most  satisfactory  proof  that  such  misre- 
presentation did  not  originate  with  you,  by  communicating,  to 
me  that  part  of  your  despatch,  in  which  the  conft*reDce8  particti- 
larly  referred  to  were  related,  and  related  correctly ;  but  this 
very  circumstance,  ^hile  it  4»stabli8hes  your  personal  claim  to 
entire  confidence,  proves,  at  the  same  time,  that  a  faithful  report 
•f  a  conference  on  your  part,  is  not  a  security  against  its  hiisre- 
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presentation."  In  bis  reply  to  this  letter,  Mr.  Pinkney  observed, 
that  no  person  could  ^be  less  disposed  than  he  was  to  find  foult 
with  the  object  of  Mr.  Canning's  letter,  which  appeared  to  be  to 
guard  against  all  misrepresentation  of  what  had  passed  in  their 
late  interviews  '^  beyond  what  you  find  recorded  in  my  note. 
You  have  told  me  that  .1  have,  personally,  no  concern  in  that 
object,  and  I  did  not  require  to  be  told  that  my  government  h&s 
as  little.  I  understand,  indeed,  that  the  circumstance  which  has 
suggested  a  peculiar  motive  for  this  proceeding  was  one  of  those 
newspaper  misrepresentations  which  every  day  produces  where 
the  press  is  free,  which  find  no  credit  and  beget  no  consequence 
and  for  which  it  is  greatly  to  be  feared  your  expedient  will  pro- 
vide no  remedy.  Of  my  conduct,  when  that  circumstance  oc- 
curred, in  giving  you  unsolicited  proofs  that  1  had  transmitted  to 
Mr.  Secretary  Madison  a  faithful  report  of  our  confluences,  mis- 
taken by  public  rumour  or  private  conjecture,  it  is  not  necessary 
for  me  to  speak,  for  you  have  yourself  done  justice  to  it." 

[The  following  extracts  from  Mr.  Pinkncy's  official  reply  to 
Mr.  Canning's  letter,  seem  also  to  be  necessary  to  the  understand- 
ing of  the  remarks  which  lie  afterwards  makf*s  upon  it  in  a  pri- 
vate letter  to  Mr.  Madison.  He  recapitulates  what  had  passed 
in  c<mference  between  him  and  Mr.  Canning,  and  states  in  a  con- 
dense form  the  arguments  by  w)uch  he  supported  the  proposal 
he  had  made.] 

."  I  meant  to  surest,  then,.^that  upon  your  own  principles  it 
would  be  extremely  difficult  to  decline  my  proposal ;  that  your 
orders  inculcate,  as  the  duty  of  neutral  nations,  resistance  to  the 
maritime  decrees  of  France,  as  overturning  the  public  law  of  the 
world,  and  professedly  rely  upon  tiiat  duty,  and  an  imputed 
abandonment  of  it  for  their  inducement  and  their  justification ; 
that  of  those  orders,  that  of  the  7th  of  January,  1807,  (of  which 
the  subsequent  orders  of  November  are  said,  in  your  official  re- 
ply to  my  note  of  the  23d  of  August,  to  be  only  an  extension, 
(**  an  extension  in  operation  not  in  principle,")  was  promulgated 
and  carried  into  effect  a  few  weeks  only  after  the  Berlin  decree 
had  made  its  appearance,  when  the  American  governmeal  could 
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not  possibly  know  that  such  a  decree  existed,  when  lUeVe  had 
been  no  attempt  to  enforce  k,  and  when  it  had  become  pr*ibHbk 
that  it  would  not  be  enforced  at  all,  to  the  prejudice  of  neutral 
r/ghts ;  that  the  other  orders  were  issued  be(ore  the  American 
government,  with  reference  to  any  practical  violaiion  of  iis  rights, 
by  an  attempt  to  execute  th^  Berh'n  decree  in  a  sense  difl'erent 
from  the  stipulations  of  the  treaty  subsisting  betwef?n  the  United 
States  and  France,  and  from  the  explanations  given  to  General 
Armstrong  by  the.  French  Minister  of  Mmne^  and  afterwards 
impliedly  Confirmed  by  M.  Champagny,  as  well  as  by  a  corres* 
pondent  practice,  had  any  sufficient  opportunity  of  opposing  that 
decree,  otherwise  than  as  it  did  oppose  it ;  that  your  orders,  thus 
proceeding  upon  an  assumed  acquiescence  not  exist) ng  In  fact,  re-  • 
taliated  prematurely,  and  retaliated  a  thousand  fold,  through 
the  rights  of  the  United  States,  wrongs  rather  threatened  ilian 
felt,  which  you  were  not  authorized  to  presume  the  United  isiates 
would  not  themselves  repel^  as  their  honour  and  their  interests 
required ;  that  orders,  so  issued,  to  say  the  least  of  them,  were 
an  unseasonable  interposition  between  the  injuring  and  the  | 
injured  party,  in  'b.  way  the  most  fatal  to  the  latter ;  tbat  by 
taking  justice  into  your  own  hands  before  you  were  entitled  to 
do  so,  at  the  expense  of  every  thing  like  neutral  rights,  and  even 
at  the  expense  of  other  rights  justly  the  objects  of  yet  greater 
sensibility,  and  by  inflicting  upon  neutral  nations^  or  rather 
upon  the  United  States,  the  only  neutral  nation,  injuries  infi- 
nitely more  extensive  and  severe  than  it  was  in  the  power  of 
France  to  inflict,  you  embarrassed  and  confounded,  and  ren- 
dered impracticable,  that  very  resistance  which  you  demanded 
of  us ;  that  very  proposal  destroyed  all  imaginable  motives 
for  continuing,  whatever  might  have  been  the  motives  for  ad  opt- 
ing, this  new  scheme  of  warfare;  that  it  enabled  you  to  withdraw, 
with  dignity  and  even  with  advantiige,  what  sbould  not  have 
come  between  France  and  us  ;  that  its  necessfirv  tendency  was 
to  place  us  at  issue  with  that  power,  or  in  other  words,  in  the 
precise  situation  in  which  you  have  maintained  we  ought  to  be 
placed,  if  it  should  persist  in  its  obnoxious  edicts ;  tEiat  ilitf  con- 
tinuance of  our  embargo,  so  modified,  would  be  at  loast  equlva- 
lant  to  your  orders ;  for  that,  in  their  most  efficient  state,  your  or- 
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derr  could  do  no  more  as  regards  the  United  States,  than  cut  off 
their  trade- with  France  and  the  countries  connected  with  her; 
and  that  our  embargo^  remaining  as  to  France  and  those  countries, 
would  do  exactly  the  same ;  that  if  the  two  courses  were  barely  ^  or 
even  nearly  upon  a  level  in  point  of  expediency,  Great  Britain 
ought  to  bt*  forward  to  adopt  that  which  wns  consistent  with  the 
rights  and  respectful  to  the  fef lings  o(  others;  that  my  proposal, 
however,  had  powerful  recommendations  which  the  orders  in 
council  had  not ;  that  it  would  re-establish,  without  the  hasard  of 
any  disadvantage,  before  new  habits  had  rendered  it  difficult,  if 
not  impossible,  a  traffic  which  nourished  your  most  essential 
manufactures,  and  various  other  important  sources  of  y«Nir  pros- 
^  periiy ;  that  it  would  not  only  restore  a  connexion  valuable  in  all 
its  views,  but  prepare  the  way  for  the  return  of  mutual  kindness  for 
adjustments  greatly  to  be  desired — and  in  a  word,  for  all  those 
consequences  which  follow  in  the  train  of  magnanimity  and  con- 
ciliation, associated  with  prudence  and  justice. 

**  Among  the  observations  intended  to  illustrate^my  opinion  of 
the  certain,  probable  knd  possible  effects  of  the  concurrent  acts 
which  my  proposal  had  in  view,  were  those  to  which  you  allude 
in  the  sixth  paragraph  of  your  letter.  Having  stated  that  renewed 
commercial  intercourse  between  Greai  Britain  and  the  United 
States  would  be  the  first  effect,  I  remarked  in  the  progress  of  the* 
conversation,  that  the  edicts  of  France  could  not  prevent  that  inter- 
,  course,  even  if  France  should  adhere  to  them ;  although  Greaji 
Britain,  by  her  superior  naval  means,  might  be  able  to  prevent 
'the  converse  of  it ;  that  the  power  of  France  upon  the  seas  was  in 
ao  degree  adequate  to  such  a  purpose ;  and  if  it  were  otherwise^ 
that  it  was  not^  to  be  supposed  that  the  United  States,  resumijog 
their  lawful  commerce  with  this  country  after  the  recall  of  the 
British  orders  in  council,  would  take  no  measures  against  sjrs- 
tematic  interruptions  of  that'  commerce  by  force  and  violence, 
if  such  should  be  attempted. 

^^  If,  when  [  was  honoured  by  the  different  interviews  before 
mentioned,  1  had  been  able  to  conjecture  the  nature  of  the  argu- 
ments which  were  to  have  an  influence  against  my  proposal,  as  I 
now  find  them  stated  in  your  -answer  to  my  note,  I  shiDuld  proba- 
bly have  ventured  to  suggest,  in  addition  to  the  remarks  actually 
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submitted  to  your  constd^ation,  that  if  "  the  blockade  of  the  Eu- 
ropean continent/'  by  France  and  the  powers  subservient  to,  or  in 
,  combination  with  her,  to  which  your  orders,  as  '^  a  temperate  but 
determined  retaliation,"  were  opposed,  has  been  "  raised  eyen 
before  it  has  been  well  established,''  and  if  « that  system"  so  fip- 
posed,  '^  of  which  extent  and  continuity  were  the  vital  princi- 
ples, has  been  broken  up  into  fragments  utterly  harmless  ami  con- 
temptible," there  seems  scarcely  to  be  left,  in  your  own.  view  of 
the  subject,  any  intelligible  justification  for  perseverance  in  such 
of  the  retaliatory  measures. of  Great  Britain,  as  operate  through 
the  acknowledged  rights  of  a  power  confessedly  no  party  to  that 
combination,  and  ready  to  fulfil  her  fair  neutral  obligations,  if 
you  will  suffer  her  to  do  so.  Under  such  circumstances,  to  aban- 
don  what  is  admitted  to  have  lost  its  only  legitimate  object,  is  not 
^  concession  ;"  it  is  simple  justice.  To  France,  indeed,  it  might 
be  concession.  But  it  is  not  France,  it  is  the  government  of 
America,  neither  subservient  to  France  nor  combined  with 
France,  a  third  party,  whose  rights  and  interests  your  orders  deep- 
ly affect  without  any  adequate  necessity,  according  to  your  own 
showing,  that  requires  their  recall,  and  that  too  upon  terms  which 
cannot  but  promote  the  declared  purposes  of  those  orders,  if  any 
remain  to  be  promoted.  I  say  ^^  without  any  adequate  necessity^ 
according  to  your  own  showing ;"  for  I  am  persuaded.  Sir,  you 
do  not  mean  to  tell  us,  as  upon  a  hasty  perusal  of  your  answer 
to  my  note  might  be  imagined,  that  those  rights  and  intei^sts  are 
to  be  set  at  nought,  lest  ^'  a  doubt  should  remain  to  c^istant  times 
of  the  determination  and  the  ability  of  Great  Britain  to  hive  con- 
tinued her  resistance,"  or  that  your  orders  may  indefinitely  give  a 
Bew  law  to  the  ocean,  lest  the  motive  to  their  repeal  should  be 
jnistaken  by  your  enemy.  If  this  might,  indeed,  be  so,  you  will 
permit  me  to  say  that,  highly  as  we  may  be  dbposed  to  prize  the 
i&rm  attitude  and  vast  means  of  your  country  at  this  eventful  mo- 
ment, it  would  possibly  suggest  to  some  minds  a  reluctant  doubt 
on  the  subject  of  your  observation,'*  that  the  strength  and  power' 
of  Great  Britain  are  not  fur  herself  only,  but  for  the  world. '^ 
,  ^  I  might  also  have  been  led  to  intimate  that  my  pro|>osal 
woald  a)>p8rently  lose  nothing  by  admitting  that,  *<  by  some  un- 
^rtunate  concurrence  of  circumstances,  without  any  hostile  inten- 
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tion,  the  Americsn  embargo  did  come  in  aid  of  '^  the  before 
oaentioned  blockade  of  the  European  continent,  precisely  at  the 
very  moment  when,  if  that  blockade  could  have  succeeded  at  all, 
this  interposition  of  the  American  government  would  most  effec- 
tually have  contributed  to  its  success."  Yet  I  should  probably 
have  thought  myself  bound  to  remind  you  that,  whatever  may  be 
the  truth  of  this  speculation,  the  same  embargo  withheld  our 
tonnage. and  our  productions  from  that  communication  with  the 
colonies  of  your  enemies  and  with  the  European  continent,  which 
you  had  asserted  your  right  to  prevent ;  which,  as  a  direct  com- 
munication, (with  the  continent)  you  had  in  fact  prohibited; 
which,  even  through  British  ports,  or  in  other  qualified  forms,  you 
had  professed  to  tolerate,  not  as  that  which  could  be  claimed,  but 
as  an  indulgence  that  could  at  any  time  be  withdrawn ;  which, 
as  a  traffic  .for  the  United  States  to  engage  in,  you  had  at  least 
discouraged,  not  only  by  checks  and  difficulties  in  the  way  of  its 
prosecution,  but  by  manifesting  your  intention  to  mould  it^  into 
all  the  shapes  which  the  belligerent,  fiscal,  or  other  peculiar 
policy  of  Great  Britain  might  require,  and  to  subject  it  to  the 
exclusive  jurisdiction  of  her  municipal  code,  armed  with  all  the 
prerogatives  of  that  universal  law  to  which  nations  are  accus- 
tomed to  look  (or  the  rights  of  neutral  commerce.'' 

Afr^  PiNKNEY  to  Mr.  Madison. 

'Private.  «  London,  October  IHA,  1808. 

^^'Dear  Sni,, — I  am  not  able  to  judge  whether  my  reply  to 
Mr.  Canning's  letter  (enclosed  in  my  public  despatch)  will  be 
approved  by  the  President.  I  need  not  say  that  I  hope  it  will. 
At  any  rate  it  can  do  no  harm,  as  it  is  simply  my  act.  What  will 
be  its  reception  here  I  know  not.  If  ill  received^  as  perhaps  it 
may  be,  although  perfectly  polite,  it  can  affect  only  myself.  Thb 
last  reflection  suggests  another.  I  can  say  with  perfect  truth 
that  I  have  no  desire  to  remain  here  a  moment  longer  than  i 
ought.  Dispose  of  me,  therefore,  as  shall  be  thought  best,  an^ 
do  not  think  that  I  am  inclined  to  overrate  myself,  if  J  add,  that 
I  beg  you  in  any  event  to  be  assured  of  my  Mnshaken  atuchmeot 
and  best  services. 
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"  Mr«  Canning's  answer  to  my  note  and  the  accompanying 
letter  wiH,  no  doubt,  be  well  considered  and  thoroughly  under- 
stood. 2  may  misconceive  them,  but  I  suppose  them  to  be  at 
once  insulting  and  insidious  ;  and  have  endeavoured  in  my  reply 
to  counteract  their  purposes  without  giving  just  cause  of  offence. 

'^  I  need  not  dissect  to  you  these  papers  ;  but  1  must  nlake 
one  remark  upon  themt  The  answer  contains  an  insinuation, 
scarcely  to  be  mistaken,  that  our  embargo  was  concerted  with 
France,*  and  the  letter  endeavours  to  provide  evidence  of  that 
concert  by  its  account  of  what  I  said  to  Mr.  Canning  upon  the 
nature  and  origin  of  the  embargo.  It  has  always,  as  you  know, 
been  a  favourite  purpose  here  to  make  out  that  the  President  ^ 
knew  nothing  of  the  British  orders  of  November,  at  the  date  of 
the  message  recommending  that  measure.  The  inference  from 
this  fact  once  established,  would .  be,  among  other  things,  that 
there  could  be  no  inducement  for  including  Great  Britain  in  the 
embargo  but  an  attachment  to  the  French  system  of  ^'  a  block* 
ade  of  the  continent."  You  will  find,  if  occasion  should  arrive, 
that  we  shall  be  ac<:used  by  this  government,  much  more  dis- 
tinctly than  in  Mr.  Canning's  paper,  of  having  been  parties  to 


*  **  The  o^overntncnt  of  the  Uaited  States  is  not  duw  to  be  iaformed  that 
the  Berlin  decree  of  November  21st,  1806,  was  the  practical  commeoce^- 
meot  of  an  attempt,  not  merely  to  check  or  ixDpair  the  prosperity  of  Great 
Britain,  bat  utterly  to  aoDihilate  her  political  existence*  through  the  ruin 
of  her  commercial  prosperity  ;  that  in  this  attempt  almost  all  the  po-wers  ' 
of  the  European  continent  have  been  compelled,  more  or  less,  to  co-ope- 
jrate ;  and  that  the  American  embargo,  though  most  assuredly  not  intended 
to  thftt  end,  (for  America  can  have  no  real  interest  in  the  subversion  of 
the  British  power,  and  her  rulers  are  too  enlightened  to  act  from  any  im- 
polsat  against  the  real  interest  of  their  country,)  but  by  some  unfortunate 
concurrence  of  circumstances,  without  any  hostile- intention,  the  American 
embargo  did  come  in  aid  of  the  ^  blockade  of  the  European  continent,** 
precisely  at  the  very  moment  when,  if  that  blockade  could  have  succeeded 
af  all,  this  interposition  of  the  American  government  would  most  effec- 
tually have  contributed  to-  its  success.  * 

**  To  this  nniversal  combination,  his  Majesty  has  opposed  a  temperate, 
but  a  determined  retalia|ion  upon  the  enemy  ;  trusting  that  a  firm  resist- 
ance would  defeat  this  project,  but  knowing  that  the  smallest  conceasioB 
woold  infallibly  encourage  a  perseverance  in  it."  - 

53  '  • 
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what  that  paper  calls  the  <<  universal  camhinationJ*  I  have 
thought  it  my  indispenslble  duty  to  repel  in  few  words  the  above 
insinuation  without  appearing  to  understand  it,  and,  in  order  to 
defeat  the  intended  proof  of  it,  to  state  explicitly  what  I  really 
did  say  to  Mr.  Canning  about  the  embargo.  You  will,  I  am 
persuaded,  be  of  opinion  that  the  course  I  have  pursued  was  ab- 
solutely forced  upon  me.  Motbing  could  be  more  disagreeable 
than  such  a  discussion  ;  but  I  think  I  should  have  forgotten  what 
was  due  to  my  country's  honour,  as  well  as  to  my  own,  if  I  had 
declined  it* 


•  *«  Mt  augg^MtioDS  were  to  the  folbwiog  effect:  that  I  believed  that  no 
copy  of  year  orders  of  Noveoiber  had  arrived  in  the  United  States  at  the 
date  of  the  President's  meisagre  -,  thaA  a  recent  change  in  the  condnct  of 
France  to  our  prejudice  did  appear  to  be  known ;  that  intelligence  bftd 
been  received,  and  a  belief  entertained^  of  year  intention  to  adopt  sone 
further  measures  as  a  measure  of  retaliation  against  France,  by  which  onr 
commerce  a^d  our  rights  would  be  affected ;  that  there  was  reason  to  con- 
clude that  you  had  actually  adopted  such  a  measure;  that  (as  I  collected 
from  American  newspapers)  this  had  appeared  from  private  letters  and 
the  newspapers  of  this  country  received  in  the  United  States  some  days 
beiorn  (be  message  of  the  President,  and  probably  known  to  the  povem- 
ment ;  that,  in  a  word,  various  information  concurred  to  show  that  our 
ti:ade  was  likely  to  be  asmiled  by  the  combined  efforts  of  both  Ihe  bellige- 
rent parties  ;  aud  thai  the  embargo  was  a  measure  of  wise  and  peaceful 
precaution,  adopted  under  the  view  of  reasonably  anticipated  peril.** 

[The  nature  of  the  evidence  upon  which  the  embargo  was  recommended 
in  the  President's  message  to  Congress  of  the  18lh  Deo.  1807,  is  not  stated 
SQ  strongly  by  Mr.  Pinkney  in  the  above  extract  as  it  might  have  been^ 
had  he  known  at  the  time  all  the  facts  connected  with  it.  i  have  been 
informed  from  the  highest  authority  that  a  copy  of  the  British  orden  in 
council  of  November  11th,  1807,  us  printed  in  an  English  newspaper, 
stating  them  to  be  ready  in  that  form  to  be  signed  and  issued,  was  actually 
lying  on  the  President's  table  at  the  time  when  the  message  was  sent.  Be- 
sides the  precise  warning  contained  in  the  newspaper,  it  was  generally 
nnderstood  that  some  such  measure  was  oontediplated  by  the  British 
cabinet  Among  other  grounds  lor.  this  belief  was  the  following  passage  in 
a  private  letter  to  Mr.  Madison,  of  October  5,  1807,  from  a  very  intelligent 
and  close  obserrer  in  London  of  the  indicated  views  of  the  cabinet  to- 
wards this  country :  "  The  Gazette  of  Saturday  (if s  gone  by  without  an- 
nouncing the  injurious  blockade  of  all  French  ports  and  all  ports  oadar  the 
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^<  1  look  with  anxiety  for  the  packets  It  will  hot,  I  trust,  appear 
that  we  are  ready  to  submit  to  what  Great  Britain  now  declares 
to  be  her  determination,  noth withstanding  that  ^<  his  Majesty 
would*  gladly  facilitate  the  removal  of  the  American  Emb^irgo 
€U  a  measure  of  iucanvement  restrictim  upon  the  American 
people  P' 

^^  I  send  you  English  newspapers,  and  the  1st  and  2d  parts  of 
vol.  VL  of  Robinson's  Admiralty  Reports.'^ 


inflaence  of  France,  which  was  threatened  all  the  week,  and  very  gene- 
rally expected."  Another  letter  from  the  rame  of  Oct.  11  th,  adds,  <■'  two 
more  Gazett<^8  have  been  pal^lished  witdout  announcing;  the  ri«;or(}tiB 
blockade,  one  of  them  as  late  as  last  night.  I  hope  they  hate  thonght 
bettor  of  it.'* 

Although  it  is  true  therefore  that  no  official  evidence  existed  an  Ihia 
country  of  the  orders,  in  council  when  the  embargo  was  recommeiidej^ 
there  Was  a  moral  certainty  in  this  evidence,  connected  with  all  the  faoln 
and  circumstauces  re'erred  to  by  Mr!  Pinkney,  and  more  distinctly  eou- 
Dierated  by  Mr.  [brougham  in  his  speech  on  the  orders  in  counciK  wliich 
warpanted  the  measure,  and  which  Was  so  speedily  confirmed  by  ofRrul 
intelligence.  To  this  view  of  the  case  the  language  of  the  message  wii« 
accommclated,  and  the  subsequent  message  of  February  2,  1808,  fotmJed 
on  official  intormation  of  the  orders,  comports  with  the  idea  that  they  h^d 
been  unofficially  known  when  the  provident  measure  of  the  embargo  wsi 
recofumended.  Speaking  ol  the  circumstances  under  which  the  meas^uri^ 
was  adopted,  Mr.  Brougham  remarks  :  **  If  it  be  faid  that  this  ihea^urc 
of  embargo  w^sndopted  suddenly  (a  charge  which  I  think  cannot  be  atlH* 
buted  to  it)  I  answer  that  if  it  was  to  be  doi^e  at  all,  it  behoved  to  be  done 
with  vigour  and  promptitude,  the  very  moment  the  government  -of  ih*t 
country  perceived  that  it  was  called  for  by  the  measures  Which  we  had 
adopted.  As  soon  as  tliis  unexampled  attack  upon  their  navigation,  tend 
encroachment  upon  their  privileges  was  known,  nay,  the  instant  that  ihia 
unheard  of  aggression  was  suspected  to  be  ii^  our  contemi>lation,  ihe 
United  States  were  obliged,  not  to  resent  it,  indeed,  lor  it  had  not  yd 
attacked  them^  but  at  least  to  provide  against  its  certain  effects  by  some 
measure  of  precaution.  Therefore  I  say  let  it  not  be  argued  that  the 
suddenness  pf  this  precautionary  measure,  a.  measure  ^n  its  very  nature 
Budden  and  applicable  to  an  unexpected  and  pressing  emergency;  aff^  rds 
any  ground  for  believing  that  ^le  orders  in  coancil  were  not  the  occa^i^n 
ont."]  .  . 
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Afr.  PiNKNBY  tQ  Mr.  Madison. 

Private.  "  London,  November  2dj  1808. 

^'  DnAR  Sir, — You  will  have  discovered  some  weeks  ago,  that 
the  hope  which  I  had  entertained  of  a  satisfactory  issuie  of  my 
discussion  with  Mr.  Canning  was  unfounded.  I  trust  it  will  be 
thought  that  the  experiment  has  been  completely  made,  and  that 
no  clue  can  be  found  to,  maintain  th^t  every  thing  has  nbt  been 
done  to  render  our  overture  acceptable.  1  tried  it  in  every  shape^ 
and  endeavoured  to  recommend  it  in  every  mode,  even  at^^the 
hazard  of  indiscretion,  in  vain.  ,  Nothing  could  have  been  more 
unexpected  than  Mr.  Cailning^s  letter  to  me,  accompanying  the 
official  answer,  which  I  am  sure  ^ou  will  understand,  to  my  pro- 
posal. I  feel  that  it  is_  not  such  a  letter  as  I  could  have  persuaded 
myself  to  write  in  similar  circumstances.  That  feeling  is  suffi- 
ciently manifest  in  ray  reply ;  which,  nevertheless,  I  believe  to  be 
so  carefully  polite  that  it  cannot  be  deemed  to  be  in  any  respect 
out  of  rule. 

"  You  will  observe  that  in  my  official  note  of  the  2Sd  of  Au- 
gust, as  well  as  in  the. last  mentioned  paper,  I  have  had  in  view 
Mr.  Canning's  speech  of  the  24th  of  June,  to  which  your  pri- 
vate letter  alludes.  Whether  his  speech  be  ctorrecdy  reported  I 
know  not ;  but  his  letter  to  me  of  the  23d  of  September,  (which 
will  not,  I  am  confident,  bring  any  accession  of  honour  to  him,) 
renders  it  quite  probable." 


Mr.  Madison  to  Mr.  Pinkney. 

Private.    ^  "  Washinot6n,  November  9M,  1808. 

•        ••*••••••• 

^^  The  conduct  of  the  British  cabinet  in  rejecting  the  fair  offer 
made  to  it,  and  even  sneering  at  the  course  pursued  by  the  Tnited 
States,  prove  at  once  a  very  determined  enmity  to  them,  and  a 
confid^ce  that  events  were  taking  place  here  which  would  re- 
lieve it  from  the  necessity  of  procuring  a  renewal  of  commercial 
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intercourse  by  any  relaxation  on  its  part.  Without  this  last 
supposition  it  is  difficult  to  believe  that,  with  the  prospects  at 
home  and  abroad  in  Curope,  so  great  a  folly  would  have  been 
committed.  As  neither  the  public  nor  Congress  have  yet  had 
time  to  disclose  the  feelings  which  result  from  the  posture  now 
given  to  our  relations  with  Great  Britain^  I  cannot  speak  posi- 
tively on  that  subject.  I  shall  be  much  disappointed,  however,  if 
a  spirit  of  independence  and  indignation  does  not  strongly  rein- 
force the  past  measures  with  others  which  will  give  a  severity  to 
the  contest  of  privations  at  least,  for  which  the  British  govern- 
ment would  seem  to  be  very  little  prepared  in  any  sense  of  the 
word.  It  was  perhaps  unforlunate,  that  all  the  intelligence  from 
this  country,  previous  to  the  close  of  your  correspondence  with 
Mr.  Canning,  was  from  a  quarter  and  during  a  period  most  like- 
ly to  produce  miscalculations  of  the  general  and  settled  disposi- 
tions. You  will  see  in  the  newspapers  sufficient  evidence  of  the 
najrrow  limits.to  which  discontent  was  confined,  and  it  may  rea- 
sonably be  expected  that  the  counter-current  will  be  greatly 
strengthened  by  the  communications  now  gping  forth  to  the 
public. 

''  Among  the  documents  communicated  confideniiaUy  to  Con- 
gress, I  hope  you  will  excuse  us  for  including  (with  the  exception 
of  some  small  passages)  your  private  letter  of  Sept.  21.*  The 
excellent  views  which  it  appeared  to  take  of  our  affairs  with 
Great  Britain,  wer6  thought  to  justify  the  liberty.  They  coin- 
cided indeed  so  entirely  with  the  sentiments  of  the  executive,  and 
were^so  well-  calculated  to  enlighten  the  legislative  body,  that  it 
was  confidently  presumed  the  good  effect  would  outweigh  the  ob- 
jections in  the  case.  A  like  liberty  was  taken  with  a  private  tet- 
ter from  General  Armstrong." 


Mr.  Madison  to  Mr.  PiRUfST. 

«»  Washington,  Dec.  5M,  1808. 
<<  Dkak  Sib,— J  have  little  to  add  to  the  printed  communica- 
tion  accompanying  my  official    letter '  of  this   date.     Congress 


*  See  page  402. 
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seems  to  be  safficiently  determined,  as  yoa  will  perceive,  to  re- 
sist the  unjust  and  insulting  edicts  of  the  belligerents,  and  differ 
only  as  to  the  mode  best  suited  to  the  end.  The  disposition  to 
prefer  war  to  the  course  hitherto  pursued,  is  rather  gaining  than 
losing  ground,  and  is  e?en  promoted  by  the  efforts  of  those  most 
opposed  to  war  with  Great  Britain,  who  concur  in  deciding 
against  submission,  and  at  the  same  time  contend  that  withdraw- 
ing from  the  ocean  is  submission.  It  is  very  questionable,  how- 
ever, whether  a  preference  of  war  to  be  commenced  within  the 
present  -session,  is  so  generd  in  Congress,  or  so  much  looked  for 
by  the  niation,  as  to  recommend  the  measure.  Whether,  in  case 
the  measure  should  be  declined,  any  such  substitute  providing  for 
war  during  the  recess,  as  I  have  intimated  in  one  of  my  last  let- 
ters, will  be  acceptable,  is  more  thatt  I  can  undertake  to  say^ 
nothing  of  the  sort  having  heed  brought  into  conversation. 

<<  1  find  by  conversation  with  Mr.  Erskine,  that  he  is  himself- 
favourably  impressed  by  the  documents  laid  before  Congress 
as  to  the  fairness  of.  our  conduct  towards  the  two  belligerents, 
and  that  he  is  willing  f  should  believe  that  the  impression  will  be 
the  same  oh  his  government.  As  it  may  be  conceived  by  him, 
however,  to  be  politic  to  lull  our  feelings  and  suspicions,  I  am 
the  less  sure  that  he  calculates  on  any  change  in  the  councils  of 
his  government  likely  to  do  justice  to  those  of  this  government. 

**  As  to  the  state  of  the  public  mind  here,  you  will  sufficiently 
collect  it  from  the  printed  information  now  forwarded.  1  can* 
not  beKeve  that  there  is  so  much  depravity  or  stupidity  in  the 
eastern  States,  as  to  countenance  the  reports  that  they  will  sepa- 
rate from  their  brethren  rather  than  submit  any  longer  to  the  sus- 
pension of  their  commerce.  That  such  a  project  ma>  lurk  with- 
ii\  a  junto,  ready  to  sacrifice  the  rights,  interests,  and  honour  of 
their  country  to  their  ambitious  or  vindictive  views,  is  not  to  be 
doubted  ;  but  that  the  body  of  an  intelligent  people,  devoted  to 
commerce  and  navigation,  with  few  productions  of  their  own, 
and  objects  of  unceasing  jealousy  to  Great  Britain  on  account  of 
tbeir  commerce  and  navigation,  should  be  induced  to  abandon  the 
southern' States,  for  which  they  are  the  merchants  and  carriers, 
in  order  to  enter  into  an  alliance  with  Great  Britain^  seems  to  be 
impossible.     What  sort  of  a  commercial  treaty  could  be  made 
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between  sach  parties  ?  In  ti'uth  the  obalacles  to  one  between  tbe. 
United  States  and  that  nation,  arise  alinost  wholly  from  the  pa- 
tronage by  the  former  of  the  maritime  righu  and  interests  of  the 
eastern  States  as  a  portion  of  the  confederacy.  A  treaty  between 
auch  parties,  if  made  at  all,  most  be  poKiticali,  not  commercial, 
and  have  in  view  modifications  of  government  and  aggrandize- 
ment of  individuals,  and  not  the  public  good.'' 

Mr.  PiNKNEY  to  Mr,  Madison. 
Friv0ie.  "  London,  Jan.  16,  1809. 


^  Mr.  Sawyer's  communication  has  been  published  (for  the  first 
time  in  England)  in  the  Observer  of  yesterday  as  an  interesting 
document  I  question  much  if  the  daily  papers  will  follow  the 
example. 

<<  I  enclose  a  curious  extrad  from  the  Anti-Jacobin  Review 
and  Magazine  for  November  kst,  brought  to  me  by  a  friend  a 
few  days  ago.  I  have  not  seen  tbe  book  itself.  Btarr  is  at  Edin- 
burgh. The  enclosed  extract  of  a  letter,  relative  to  him,  from 
•ne  of  my  friends  there,  may  amuse  you. 

^<  The  late  proceedings  of  the  Legislature  of  Massachusetts  ^ 
surpass  my  worst  expectations  : — Those  of  Congress  equal  my 
best.  The  advantage  in  debate  is  triumphantly  with  the  friends 
of  the  embargo.  The  only  speech  sent  to  me  in  a  pamphlet, 
(Mr.  Giles',)  has  been  given  to  a  leading  member  of  the  House  of 
Lords,  together  with  the  published  documents,  the  very  able  re- 
port of  the  committee  of  the  House  of  Representatives^  and  the 
answer  of  the  majority  of  the  Massachusetts  members  to  the 
Legislature  of  that  State.  I  have  sent  a  copy  of  each  of  these 
documents  to  Gren.  Armstrong  by  a  very  uneertedn  opportunity, 
and  have  distributed  the  rest  amoifig  members  of  Parliament.  I 
wish  you  had  sent  me  more.  Our  overture,  connected  with  the  ^ 
late  proceedings  in  Congress  and  the  publication  of  the  coires- 
pondeaee,  &cl  has  i  know  done  much  good. 

^  Parlinmeat  is  about  to  assemble  under  the  meat  gloomy  aus- 
pices. Our  affairs  will  be  ampiy  and  zealously  discussed*  I 
know  neil  how  miaialera  ean  justiijr  their  conduct  towards  us. 
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Mr.  PiNKNET  to  Mr.  Madison. 

"  LoNDOK,  Jan.  23rf,  1809. 
^'  Dear  Sir, — ^I  dined  at  Mr.  Canning's  with  the  corps  dipU- 
matique^  on  the  18th,  the  day  appointed  for  the  celebration  of 
the  Queen's  birth-day.  Before  dinner  he  came  up  to  me,  and, 
entering  into  conversation,  adverted  to  a  report  which  he  said 
had  reached  him,  that  the  American  ministers  (here  and  in 
France)  were  about  to  be  recalled.  I  replied  that  I  was  not 
aware  that  such  a  step  had  already  been  resolved  upon.  He 
then  took  me  aside,  and  observed,  that,  according  to  his  view 
of  the  late  proceedings  of  Congress,  the  resolutions  of  the 
House  of  Representatives  in  committee  of  the  whole,  appeared 
to '  be  calculated,  if  passed  Into  a  law,  to  remove  the  impedi- 
ments to  an  arran'gement  with  the  United  States  upon  the  two 
subjects  of  the  orders  in  council  and  the  Chesapeake — that  the 
President's  proclamation  had  in  fact  formed  the  great  o^tacle  to 
the  adoption  of  what  we  had  lately  proposed,  and  that  every 
body  knew  that  it  had  formed  the  sole  obstacle  to  adjustment  in 
the  other  affair — that  the  renewal  of  commercral  intercourse  with 
America,  while  that  proclamation  remained  in  force,  would  have 
been  attended  with  this  embarrassmeniy  that  British  merchant  ves- 
sels, going  into  our  ports,  would  have  found  there  the  commission- 
ed cruizers  of  the  enemy  in  a  capacity  to  assail  them  as  soon  as 
they  should  put  to  sea ;  while  British  armed  vessels,  having  no 
asylum  in  those  ports,  would  n6t  have  been  equally  in  a  situation 
to  afford  them  protection-r-that  if  this  was  not  insisted  upon  at 
large  in  his  reply  to  my  official  letter  of  the  23d  of  August,  it 
was  because  it  was  difficult  to  do  so  without  giving  to  that  paper 
somewhat  of  an  unfriendly  appearance — ^that  as  the  above  men- 
tioned embarrasstnentf  produced  by  the  proclamation  xyf  the  Presi- 
dent, and  the  right  which  Great  Britain  supposed  she  had  to  com- 
^plain  of  the  continuance  of  that  proclamation,  proceeded,  not 
from  the  exclusion  of  British  ships  of  war  from  American  ports, 
but  from  the  discrimination  in  that  respect  between  Great  Britain 
and  her  adversaries ;  and  as  the  resolutions  of  the  House  of  Re- 
presentatives tookaway  that  discrimination, although  not  perhaps 
in  the  manner  which  Great  Britain  could  have  wished,'  they  were 
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Willing  to  consider  the  law  to  which  the  resolutions  were  prepa- 
ratory, as  putting  an  end   to  the   difficulties  which    prevented 
,  satisfactory  adjustments  with  us.     He  then  said  tliat  they  were, 
of  course^    desirous   of  being    satisfied   by    us,  that  the  view 
which  they  thus  took  of  the  resolutions  in  question  was  correct ; 
and  he  intimated  a  wish  that  we  shoi^Jd  say  that  the  intention  of 
the  American  government  was  in  coqformity  with  that  view.  He 
added  that  it  was  anotlier  favourable  circumstance  that  the  non- 
importation system  was  about  to  be  applied  to  all  the  belligerents. 
As  all  this  occurred  rather  unexpectedly,  (although  ray  recep- 
tion at  court,  and  other  circumstances  of  much  more  consequence, 
had  seemed  ta  give  notice  of  some  change,)  and  as  I  did  not  think 
it  advisable  to  say^much,  even  informally,  upon  topics  of  such 
delicacy  at  so  short  a  warning^  (proposed  to  Mr.  Canning  that 
I  should  call  on  him  in  the  course  of  a  day  or  two  for  the  pur- 
pose  of  a  more  free  conversation  upon  what  he  had. mentioned, 
than  was  then  practicable.     Tq  this  he  readily  assented ;  and  it 
was  settled  that  I  should  see  him  on  the  Sunday  fiillowing^  (y^^~ 
terday,)  at  12  o'clock,  at  his  ovi^i  house.     I  thought  it  prudent, ' 
however,  to  suggest  at  once,  that  the  resolutions  of  the  House  of 
i^presentatives  struck  me  as  they  did  Mr.  Canning ;  and  (sup- 
posing myself  to  be  warranted  by  your  private  letter  of  the  25th 
of  November,  in  going  .so  far)  I  added,  that  although  it  was  evi< 
dent  that  if  Great  Britain  and  France  adhered  lo  their  present  sys- 
tems, the  resolutions  had  a  necessary  tendency  to  hasten  a  disa- 
greeable crisis,  I  was  sure   that  my  government,  re^ining  the 
spirit  of  moderation  which  had  always   characterized  4t,  would 
be'  must  willing  that  Great  Britain  should  consider  them  as  cal- 
culated to  furnish  an  opportunity  for  advances  to  renewed  inter- 
course and  honourable  explanations.  *^ 
"  The  interview  yesterday  was  of  some  length.     An  arrange- 
meot  with  me  was  out  of  the  question.     An  assurance  from  me 
as  to  the  intentions  of  the  American  government  in  passing  (if 
indeed  it  had  passed)  an  E;[clusion  and  Non-Intercourse  law 
applicable  to  all  the  powers  at  war,  was  equally  out  ot  the 
question.     I  had  no  authority  to  take  any  official  ste[)  in  the 
business  ;  and  1  should  not  have  taken  any,  without  turilier  ip-, 
structipns  from  you  founded  upon  the  new  state  of  things,  even 
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if  my  former  authority  had  not  been  at  an. end.  My  o^ecl, 
therefore,  was  merely  to  encourage  suitable  approaches  on  the 
part  ()f  the  government  by  such  unofficial  fepresentations  as  I 
might  be  justified  in  making.    * 

^  I  will  not  persecute  you  with  a  detail  of  my  suggestions  to 
Mr.  Canning^  intended  to  place  the  conduct  of  our  government  in 
its  true  light,  and  to  secon€(.the  effect  which  its  firmness  and  wis- 
dom had  manifestly  produced.  It  will  be  sufficient  to  state  that| 
while  I  declined  (indeed  it  was  not  pressed)  giving,  or  allowing 
Mr.  Canning  to  expect,  any  such  Assurances  as  I  had  understood 
him  to  allude  to  in  our  last  conversation,  I  said  every  thing  which 
I  thought^  consistent  with  discretion,  to  confirm  him  in  his  dispo- 
sition to  seek  the  re-establishment  of  good  understanding  with  us, 
and,  especially  to  see  jn  the  expected  act  of  Congress,  if  it  should 
pass,  an  opening  to  which  the  most  scrupulous  could  not  object, 
as  well  as  the  strongest  motives  of  prudence  for  such  advances, 
before  it  should  be  too  late,  on  the  side  of  this  country,  as  codd 
scarcely  fail  to  prqduce  the  best  results. 

'<  It  was  of  some  importance  to  turn  their  attention  here, 
without  loss  of  time,  to  the  manner  of  any  proceedmg  which 
might  \fe  in  contemplation.  It  seemed  that  the  resolutions  of  the 
House  of  Representatives,  if  enacted  into  a  law,  might  render  it 
proper,  if  not  indispensible,  that  the  affair  of  the  Chesapeake 
should  be  settled  at  the  same  time  with  the  affur  of  the  orders 
and  the  embargo  ;  and  this  was  stated  by  Mr.  Canning  to  be  his 
opinion  and  his  wish.  It  followed  that  the  whole  matter  ought 
to  be  settled  at  Washington  ;  and,  as  this  was,  moreover,  desir* 
able  on  various  other  grounds,  I  suggested  that  it  would  be  well 
(in  case  a  special  mission  did  not  meet  their  approbation)  that  the 
necessary  powers  should  be  sent  to  Mr.  Erskine ;  but  I  offered 
my  intervention  for  the  purpose  of  guarding  them  against  dir^ctei^ 
eies  in  those  powers,  and  of»smoothing  the  way  to  a  successful 
issue.     Mr.  Canning  gave  no  opinion  on  this  point. 

^*  Although  I  forbear  to  trouble  you  in  detail  with  what  I  said 
to  Mr.  Canning,  it  is  fit  that  you  should  know  what  was  said  bj^ 
him  on  every  point  of  importance. 

<^  In  the  course  of  conversation  he  proposed  several  quesliona 
for  reflection,  relative  to  our  late  proposal,  which  when  Uiat  ] 
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posd  was  made  were  not  even  glanced  at.    The  pripcipal  were 
fhe  two  foUowing  :       > 

^^  i.  In  case  tbey.  should  now  wish,  either  through  me,  or 
through  Mr.  Erskine,  to  meet  us  upon  the  ground  of  oui'late  over- 
ture, in  what  way  was  the  effectual  operation  of  our  embargo  «9  to 
France,  after  it  should  be  takep  off  as  to.  Great  Britain,  to  be  se- 
cured ?  It  was  evident^  he  said^  thar  if  we  should  do  no  more  than 
refuse  clearances  for  the  ports  ojf  France,  &c.,  or  prohibit,  under 
penalties,  voyages  to  such  ports,  the  effect  which  my  letter  of  the 
2l8t  of  August  and  my  published  instructions  professed  to  have  in 
view  would  not  be  produced  ';  for  that  vessels,  although  cleared 
for  British  ports,  might,  when  once  out,  go  to  France  instead  of 
coming  here.  That  this  would  in  fact  be  so  (whatever  the  penal- 
ties which  the  American  law  might  denounce  against  offenders) 
«ould  not,  he  imagined,  be  doubted  ;  and  he  presumed,  therefore, 
as  he  could  see  no  possible  objection  to  it  (on  our  part)  that  (he 
government  of  the  United  States  would  not,  after  it  had  itself 
declared  a  commerce  with  France  illegal,  and  its  citizens  who 
should  engage  in  it  delinquents,  complain  if  the  naval  force  of 
this  country  should  assist  in  preventing  such  a  commerce. 

^<  2.  He  asked  whether  there  would  be  any  objection  to 
making  the  repeal  of  the  British  orders  and  of  the  American  em- 
bargo contemporaneous  ?  He  seemed  to  consider  this  as  indis- 
pensible.  Nothing  could  foe  less  admissible,  he  said,  than  thut 
Great  Britain,  after  rescinding  her'  orders,  should,  for  any  timej 
however  short,  be  left  subject  to  the  embarga  in  common  whh 
France  whose  decrees  were  subsisting,  with  a  view  to  an  experi- 
ment upon  France,  or  with  any  other  view.  The  United  States 
could  not  upon  their  own  principles  apply  the  embargo  to  this 
country  one  moment  after  the  orders  were  removed,  or  decline 
after  that  event  to  apply  it  exclusively  to  France  and  the  powers 
connected  with  her.  Great  Britain  would  dishonour  herself  by 
any  arrangement  which  should  have  such  an  effedt,  &c. 
'  «  You  will  recollect  that  my  instructions  (particularly  yom 
letter  of  the  SQth  of  April)  had  rather  appeared  to  proceed  upon 
the  idea  that  the  llritish  orders  were  to  be  repealed  before  the 
embargo^  was  removed  as  to  Fngtand  ;  and  it  is  probable  that  a 
perusal^of  these  instnictions  had  led  to  Mr.  Canning's  inquiry. 
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<<  Upon  the  whole  I  thougbt  I  might  presmne  thai  tkit  gomii- 
ment  had  at  last  determined  to  sacrifice  to  .us  their  orders  in 
council  in  the  way  we  had  b^ore  proposed,  (although  Mr.  Can- 
ning once,  and  only  once,  talked  of  amendment  and  modi^caUon, 
which  I  immediately  discouraged,  as  well  as  of  rtptal^)  and  to 
offer  the  amende  himarabUj  in  the  caae  of  the  Chesapeake,  pro- 
vided Congress  should  be  found  to  have  passed  a  law  in  conform- 
ity with  the  resohitions  of  the  House  of  Representatives.  I  ought 
to  say,  however,  that  Mr.  Canning  did  not  pi^cisely  pledge  him- 
self to  that  effect ;  and  that  the  past  justifies  distrust.  The  result 
of  the  elections  in  America — the  unexpected  firmness  displayed 
by  Congress  and  the  nation — the  disappointments  in  Spain  and 
elsewhere — a  perceptible  alteration  in  public  opinion  here$ince 
the  last  intelligence  f^om  the  United  States — an  apprehension  of 
losing  our  market,  of  having  us  for  enemies,  &c.,  have  appa* 
reatly  made  a  deep  impression  upon  ministers  ;  but  nothing  can 
inspire  perfect  confidence  in  their  intentions  but  an  impossible 
forgetfulness  of  the  past,  or  the  actual  conclusion  of  an  arrange- 
ment with  us.  In  a  few  days  1  may  calculate  upon  hearing  from 
you.  If  Congress  shall  have  passed  the  expected  act,  the  case 
to  which  Mr.  Canning  looks  will  have  been  made,  and  he  may 
be  brought  to  a.  test  from  which  it  will  be  difficult  to  escape. 
Whatever  muy  be  my  instructions  1  shall  obey  them  with  fidelity 
and  seal ;  but  I  sincerely  hope  they  will  not  make  it  my  duty  to 
prefer  adjustment  here  to  adjustment  in  Washington.  I  am 
firmly  persuaded  that  it  will  be  infinitely  better  that  the  business 
should  be  transa(;|ed  immediately  with  our  government ;  and,  if 
I  should  be  at  liberty  to  do  so,  I  shall  continue  to  urge  that 
course. 

^'  You  will  not  fail  to  perceive  that  the  ground  upon  which  it  is 
now  pretended  that  oiir  proposition  of  last  summer  was  rejected, 
is  utterly  inconsistent  with  Mr.  Canning's  note,  in  which  that 
proposition  is  distinctly  rejected  upon  other  grounds,  although  in 
the  conclusion  of  the  note,  the  President's  proclamation  is  iDtro- 
duced  by  the  bye.  Besides,  what  can  be  m^ore  shallow  than  the 
pretext  of  the  supposed  embamassment ! 

<^  I  took  occasion  to  mention,  at  the  close  of  our  conversation 
the  recent  appointment  of  Admiral  Berkeley  to  the  Lisbon  sta- 
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tioa»  Mr.  Canning  said  that,  with  every  incVmation  to  consull 
the  feeling[s  of  the  American  government  on  that  subject,  it  was 
impossible  for  the  admiralty  to  resist  the  claim  of  that  officer  to  be 
employed,  afHr  such  a  lapse  of  time  stnre  his  recall  from  Hali- 
fax  J  without  bringing  him  to  a  coin-t-martial.  The  usage  of  the 
navy  was  rn  this  respect  difierent  from  that  of  the  army.  He 
might,  however,  still  be  brought  to  a  court-martial— -  and  in  what 
be  had  done,  be  had  acted  wholly  without  authority,  ^.i&c.  I 
did  Dot  purpose  to  enter  into  any  discussion  upon  the  subject , 
and  contented  myself  with  lamenting  the  appointment  as  un- 
fortunate. 

^^  The  documents  laid  before  Congress  and  published  have 
had  a  good  effeci  here.  Your  letter  to  Mr.  £rskine  I  have  caus- 
ed to  be  printed  in  a  pamphlet,  with  my  Idller  to  Mr  Canning 
of  the  23d..of  August,  and  his  reply.  The  report  of  the  Com- 
mittee of  the  House  of  Representatives  is  admitted  to  be  a  most 
able  paper,  and  ha^  been  published  in  the  Morning  Chronicle, 
The  Timea  newspaper,  (notwithstanding  its  former  violence 
against  us)  agrees  that  our  overture  should  have  been  accepted. 

'^  The  opposition  in  parliament  is  unanimous  on  this  subject, 
although  divided  on  others.  Many  of  the  friends  of  government 
5peak  well  of  oor  overture,  and  almost  every  body  disapproves 
of  Mr.  Cannnig^s  note.  The  tone  has  changed  too,  in  the  city. 
In  short,  I  have  a  strong  hope  that  the  eminent  wisdom  of  the 
late  American  measures  will  Soon  be  practically  proved  to  the 
conliision  of  tkeir  oppcinents. 

"  I  refer  you  to  the  newspapers  for  news  \\n  the  highest  de* 
gree    interesting)  and   for  the   debates.     See  particularly   Mr. 
'Canning's  speech  in  the   House,  of  Commons,  on   the   19th,  as 
reported  in  the  Morning  Chronicle. 

"  P.  S.  As  it  was  possible  that  the  resolutions  of  the  House  ol 
Representatives  might  not  pass  into  a  law,  I  endeavoured  to  ac- 
commodate my  conversation  of  yesterday  to  that  possibility,  ai 
-  the  same  time  that  I  did  not  refuse  to  let  Mr.  Canning  see  that  1 
supposed  the  law  would  pass. 

<'  I  have  omitted  to  mention  that  we  spoke  of  Mr.  Sawyer "i^ 
kiter  in  our  first  coovers^tidn,  and  that  during  the  whole  of  the 
evening  Mr.  Canning  seemed  dteilt>us  of  showhif ,  by  more  ^bfj 
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usual  kindness  and  respect,  that  it  hftd  made  no  unfavoorahle 
'   impression.     I  incline  to  think  that  it  has  rather  done  good  thaa  - 
harm. 

^<  I  have  marked  this  letter  Privaiey  because  I  understood  Mr. 
Canning  as  rather  speaking  confidentially  than  officially,  and  I 
certainly  meant  so  to  speak  myself;  but  you  will,  nevertheless, 
make  use  of  it  as  you  think  fit.  Of  course  it  will  not  in  any 
event  be  published. 

^'  A  third  embargo  breaker  has  arrived  at  Kinsale,  in  Irelandy 
on  her  way  to  Liverpool.  She  is  called  the  Sally,  and  is  of  Vir- 
ginia, with  more  than  three  hundred  hogsheads  of  tobacco." 

.  Mr,  Madison  to  Mr,  Pinknet. 

Privatt.  «  Washington,  Fth.  lU*,  1809- 

^^  Dbar  Sir, — My  official  letter  by  thb  conveyance  leaves  but 
little  to  be  added  to  its  contents.  You  will  see  with  regret  the 
difficulty  experienced  in  collecting  the  mind  of  Congress  to  some 
proper  focus.  On  no  occasioo  were  the  ideas  so  unstable  and  so 
scattered.  The  most  to  be  hoped  for  at  present  is  that  a  respec- 
table majority  will  finally  concur  in  taking  a  course  not  essential- 
ly  dishonouring  the  resolution,  not  to  submit  to  the  foreign  edicts. 
The  last  vote  taken,  as  stated  in  reports  of  their  proceedings,  60 
odd  against  50  odd,  implies  that  a  non-intercourse  with  Great 
Britain  and  France,  inchiding  an  embargo  on  exports  to  those 
two  nations,  will  be  substituted  for  the  general  embargo  exisdng  ; 
and  it  is  not  improbable  that  8  or  10  of  the  minority  who  pre- 
fer a  simple  adherence  to  the  latter,  will,  on  finding  that  it  can- 
not be  retained,  join  in  the  non-intercourse  proposed.  It  is  im- 
possible, however,  to  foretel  the  precise  issue  of  such  complicated 
views. 

<<  If  the  non-intercourse  as  proposed  should  be  adopted,  it  will 
leave  open  a  trade  to  all  die  caiUintiU  of  Europe,  except  France. 
^Among  the  considerations  for  not  including  the  other  powers 
with  France,  were,  1st,  the  certainty  that  the  Russian  edict,  of 
which  I  endose  a  copy,  does  not  violate  our  neutral  rights  :  and 
2dly^  the  uncertainty  as  to  most  6f  the  other  powers,  whetlwr 
Ihey  have  in  force  unlawful  edicti  or  not    Denmark,  It  is  tuBcer- 
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^inedy  thoogb  not  officially  notified;  is  under  the  same  description 
as  Russia.  Holland  and  Spain  are  the  only  two  countries  whidb 
are  known  to  have  copied  the  several  decrees  of  France.  With 
respect  to  Holland^  it  is  understood  that  she  will  favour,  as  far  as 
she  can,  an  intercourse  with  neutrals,  in  preference  to  a  co-opera- 
tion with  France.  It  would  be  imitating  the  cruelty  of  the  belli- 
gerents to  retaliate  the  reluctant  injuries  received  from  such  a 
quarter.  Witk  respect  to  Spain,  the  same  remark  is  applicable, 
even  If  her  decrees  should  not  have  been  revoked.  Besides  this, 
it  is  particularly  important  not  to  extend  the  non-iiitercourse  to 
the  Spanish  colonies,  which  whilst  a  part  of  Spain  woi^ld  be 
within  the  effect  of  the  Spanish  decrees  on  the  question.  It  is 
probable,  also,  ihat  if  Greut  Britain  should  lose  or  withdraw  her 
armies  from  Spain,  she  will  endeavour  to  mitigate  the  odium  by 
permitting  at  least  all  neutral  supplies ;  or.  rather  not  to  increase 
the  odium  and  the  evil  by  subjecting  them  to  the  famine  threaten- 
ed by  the  exhausted  state  produced  by  the  war.  As  another  mo- 
tive, she  may  be  expected  to  consult  the  sympathies  with  the 
parent  nation  of  the  Spanish  colonies,  to  which  her  attention 
will  doubtless  be  turned  in  the  event  «f  a  subjugation  of  Spain. 
As  to  Portugal,  there  can  be  little  doubt  that  the  British  cabinet 
will  have  prudence,  if  not  humanity,  enough  not  to  oppose  a  trade 
supplying  that  country  with  the  necessaries  of  life. 

^  On  what  principle  is  it  that  Great  Britain  arrests  our  trade 
with  Russia,  or  even  Denmark  ?  Neither  of  those  powers  have 
edicts  to  countenance  her  retaliations ;  nor  can  the  former  be  re- 
garded as  under  the  sway  of  France  in  the  sense  applied  to  sbme 
others.  Is  it  that  she  prohibits  the  Britisli  flag  ?  But  that  she 
has  a  right  to  do — England  does  the  same.  Is  it  that  she  pro- 
hibited all  trade  with  England  under  a  neutral  flag?  ThAt  she 
has  an  equal  right  to  do,  and  has. equally  examples  in  the  Bri-* 
tish^code  justifying  it..  I  have  been  frequently  asked  whether  a 
trade  from  the  United  States  ta  Russia  would  be  captured.  I  have 
been  obliged  to  answer  that,  as  it  came  under  the  letter  of  the 
British  orders,  though  excluded  by  what  was  held  out  as  the  prin- 
ciple of  them,  it  was  to  be  inferred  from  the  spirit  an^  practice  of 
British  cruisers  and  courts,  that  such  would  be  the  fate  of  vessels 
making  the  experiment. 
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^'  The  repeal  of  the  embargo  has  been  Uie  resah  ef  the  opinion 
of  many  that  the  period  prescribed  by  honour  for  that  resort 
against  the  tyrannical  edicts  against  our  trade  had  passed  by,  but 
principally  from  the  violence  exerted  against  it  in  the  eastern 
quarter,  which  some  wished  to  assuage  by  indulgenee,  and  others 
to  chastise  into  an  American  spirit  by  the  lash  of  British  spoiia* 
tions.  I  think  this  effect  begins  to  be  anticipated  by  some  who 
were  most  clamorous  for  the  repeal.  As  the  embargo  is  disap* 
pearing,  the  orders  and  decrees  come  into  view  with  the  rommer* 
ctal  and  political  consequences  which  they  cannot  fail  to  produce. 
The  English  market  will  at  once  be  glutted,  and  the  continental 
markets,  particularly  for  tlie  sugar  and  coffee  in  the  eastern  ware- 
houses, will  be  sought  at  every  risk :  Hence  captures  and  cla- 
mours against  the  authors  of  them.  It  cannot,  I  think,  be  doubted 
that  if  the  embargo  be  repealed  and  the  orders  1^  enforced^  war 
is  inevitable,  and  will  perhaps  be  clamoured  for  in  the  same^ 
quarter  which  now  vents  its  disappointed  love  of  gain  against  the 
embargo. 

'<  There  is  reason  to  believe  that  the  disorganixing  spirit  in  the 
east  is  giving  way  to  the  indignation  of  all  parties  elsewhere 
against  it.  It  is  repressed  in  part  also  by  the  course  of  events 
abroad,  which  lessens  the  prospect  of  British  support  in  case  of  a 
civil  war."  ' 

^  P.  S.  The  mode  in  which  Mr.  Canning's  letter  got  to  the 
press  is  not  ascertained.  I  have  seen  it  stated,  on  what  authority 
I  know  not,  that  the  copy  was  obtained  from  the  minister  here'^ 
and  was  to  have  been  published  in  the  first  instance  at  HalifiBLX ; 
but  being  shown  by  the  bearer  to  certain  British  partisans  of 
more  zeal  than  discretion  at  Boston,  he  was  prevailed  on  to  hand 
it  at  once  to  the  Palladium^  the  paper  in  which  it  first  appeared." 

Mr,  PiNKNET  to  Mr,  Maoison. 

Private,  ^.  London,  May  Sdj  1809- 

'^  Dear  Sir, — I  have  had  the  honour  to  receive  your  letter  of 
the  17th  of  March,  and  thank  you  sincerely  for  your  good 
wishes.     Permit  me  to  offer  you  my  cordial  congratulations  upon 
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the  Qianner  in  which  you  have  been  called  to  the  Presidency. 
Such  a  majority  at  such  a  time  is  most  lionourable  to  our  country 
and  to  you.  My  trust  is  that  with  the  progress  of  your  Hdminls' 
tration  your  friends  will  grow  in  strength  and  numbers,  and  that 
the  people  will  see  in  yont  future  labours  new  titles  to  praise  and 
confidence.  You  have  my  cordial  wishes  for  your  fame  and 
happiness,  and  for  the  success  of  all,  your  views  for  the  pubDr 
good. 

"  The  publication  of  my  letter  of  the  21st  of  September  has 
not  had  the  eA^ct  which  malice  expected  and  intended  ;  and  it  h 
not.  improbable  that  ic  has  contribiited  to  produce  a  resillt  di- 
rectly the  reverse  of  its  , obvious  purpose.  Such  an  incident, 
however,  is  injurious  to  the  character  of  our  country,  but  it  will 
doubtless  inspire  at  home  such  a  distrust  of  the  honour  of  mem- 
bers of  Congress,  who  could  condescend  to  so  low  and  malignant 
a  fraud,  as  to  present  a  repetition  of  it. 

<*  My  lettfT  to  the  Secretary  of  State  will  annbuMce  to  you  ihr 
change  which  has  taken  place  here  on  the  subject  of  the  orders 
in  council.*  ,  I  venture  to  hope  that  this  measure  will  open  the 
way  to  reconcilement  between  this  country  and  America  without 
any  disparagement  of  our  interests  or  our  honour.  I  have  not 
time  (as  the  messenger  leaves  town  in  the  morning  and  it  is  now 
late  at  night)  to  trouble  yod  with  a  detailed  statement  of  my  no- 
tions on  this  subject—- but  I  will  presume  upon  your  indulgence 
for  a  few  words  upon  it. 

*^  The  change  does  undoubtedly  produce  a  great  effect  in  a 
commercial  view,  andremoves  many  of  the  most  disgusting  fea- 
twres  of  that  system  of  violence  and  monopoly  against  which  nut 
efforts  have  been  justly  directed.  The  ordeis  of  November 
were  in  execution  of  a  sordid  scheme  of  commercial  and  fiscal 


*  [Ad  order  in  council  wu  issued  on  the  26(h  of  April,  1809,  by  which  the 
blockade  declared  by  the  prerious  orders  was  restricted  to  the  porti  ai 
France  and  Holland  as  far  north  as  the  river  Ems,  inclusirely,  to  the  colu- 
nies  of  both  those  powers,  and  to  the  ports  in  the  north  of  Italy  from  Oibi- 
tello  and  Pesaro  inclusirely  :  and  the  duties  on  the  transit  of  good^  througli 
British  ports  to  those  of  the  European  continent,  which  had  been  establiihcd 
by  the  former  order»  and  the  act  of  Parliament  to  carry  them  into  eflbcl^ 
were  also  repealed  by  an  order  of  December,  1808.] 
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advantai^y  to  which  America  was  to  be  sacrificed.  They  weie 
not  more  atrocious  than  mean.  The  trade  of  the  world  waa  W 
be  forced  through  British  ports  and  to  pay  British  imposts.  A« 
a  belligerent  instrument  the  orders  were  nothing.  They  were  a 
trick  of  trade — a  huckstering  contrivance  to  enrich  Great  Britain 
and  drive  other  nations  from  the  seas.  The  new  system  has  a 
better  air.  Commerce  is  no  longer  to  be  forced  through  this 
country.  We  may  go  direct  to  Russia,  and  to  all  other  countries, 
except  to  France  and  HoBand,  and  the  kingdom  of  Italy  and 
their  colonies.  The  duty  system  is  at  an  end.  We  may  carry 
as  heretofore  enemy  productions.  The  provision  about  certifi- 
cates of  origin  is  repcMled.  That  about  prize  ships  is  repealed 
also.  What  remains  o(  the  old  measure  is  of  a  bdMgercU  cha- 
racter, and  is  to  be  strictly  executed  as  such.  No  licenses  are 
to  be  granted  even  to  British  merchants  to  trade  to  Holland  or 
France. 

^<  There  can  be  no  question  that  this  change  gives  us  all  the 
immediate  benefits  which  could  have  arisen  out  of  the  acceptance 
of  our  overture  of  last  year.^  It  does  not  indeed  give  as  the  same 
claim  to  demand  from  France  the  recall  of  her  edicts :  but  in 
every  other  respect  4t  may  be  doubted  whether  it  is  not  more 
convenient.  If  that  overture  had-  been  received,  a  difficulty 
*woQld  have  occurred  as  to  the  mode  of  making  it  effectual,  as 
mentioned  in  my  private  letter  of  the  23d  of  January.  And  if 
we  had  agreed,  either  formally  or  by  mere  understanding,  to  Mr. 
Canning's  suggestion  mentioned  in  the  same  letter,  the  substance 
of  the  thing  would  have  approached  very  nearly  to  what  has  since 
been  done.^  But  at  any  rate  the  manner  of  the  transaction  is  opes 
to  negociation,  and  the  intimation  to  that  effect  which  has  been 
made  to  me  may  be  an  inducement  to  resume  a  fi'iendly  attitude 
towards  Great  Britain,  and  to  put  the  sincerity  of  that  intimation 
to  the  test. 

"  For  the  gain  actually  obtained  we  pay  no  price.  We  give  no 
pledge  of  any  sort,  and'  are  not  bound  to  take  any  step  whatever. 
The  embargo  is  already  repealed  after  the  end  of  the  approach* 
ing  session  of  Congress.  The  non-intercourse  law  will  expire  at 
.  the  same  time.  If  neither  should  be  continued  at  the  approaching 
session,  negociation  may  be  tried  for  obtaining  what  is  yet  to  be 
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desired,  .and,  that  failing,  our  future  measures  are  in  our  own 
power. 

<<  I  am  not  sure  that  we  have  not  got  rid  of  the  most  obnoxious 
portion  of  the  British  Ordf>rs  in  ike  most  acceptable  way.     To 
what  is  left,  it  is  impossible  tl^at  either   the  government  or  the 
people  of  this  country  can  be  much  attached.     Having  obtained 
gratuitously  the  present  concessions,  we  are  warrantt*d  in  hoping 
that  the  r»*st,  diminished  in  value,  flattering  no  prejudices,  ad- 
dressing itself  to  no  peculiar  interests,  and  viewed  with  indiffer- 
ence by  all,,  will  be  easily  abandoned.     In  the  mean  time  our 
peace  is  preserved,  and  our  industry  revived.     France  can  have 
no  cause  of  quarrel  with  us,  nor  we  any  inducement  to  seek  a 
qoarrel  with  her.     The  United  States  are  no  parties  to  the  recent 
British  measure,  as  a  measure  of  pressure  and  coercion  upon 
France.     We  may  trade  ip  consequence  of  it,  and  endeavour  to 
obtain  farther  concessions,  without  the  hazard  of  war  with  either 
party  ;  while  what  has  already  been  conceded  saves  our  h*  nour 
and  greatly  improves  our 'situation.  Our  overture  of  last  summer, 
If  accepted,  must  have  produced  war  with  France,  unless  France 
had  retracted  her  decrees,  which  was  greatly  to  be  doubted.  The 
recent  British  measure,  not  being  the  result  of  an  arrangement 
with  America,  will  not  have  that  tendency.     For  my  ^wn  part,  I 
h^ve  always    believed  that  a  war  with   France,  if  it  could'  be 
avoided,  was  the  idlest  thing  we  could  do.     We   may  talk  of 
<<  unfurling  the  Republican  banner  against  France" — but,  when 
we  had  unfurled  our  banner,  there  would  be  an  end  of  our  ex- 
ploits.    This  is  precisely  such  a  flourish  as  might  be  expected 
from  a  heavy  intellect  wandering  from  its  ordinary  track.     It  is 
not  remembered  that  if  we  go  to  war  with   France,  we  shall  be 
shut  out  from  the  continent  of  Europe,  without  knowing '  where 
it  would  cease  to  repel  us.     It  is  not  remembered  that  in  a  war 
with  France  we  might  suffer j  but  could  not  act — that  we  should 
be  an  humble  ally  without  hope  of  hcmour,  and  a  feeble  enemy 
without  a  chance  of  victory.     It  appears  to  me  that  the  W4yrld 
would  stand  amazed  if  we,  a  commercial  nation,  whose  interests 
are  Incompatible  with  war,  should,  upon  the  instigatiim  of  our 
passions,  strut  into  the  lists  with  gigantic  France,  with  a  meta- 
phor in  our  mouths,  but  with  no  means  of  annoyance  in  our 
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hands,  and  profes^ng  to  be  the  champions  of  commerce^  do  just 
enough  to  provoke  its  destruction  and  make  ourselires  ridietilous. 

'^  Our  friends. in  this  country  are  all  of  opinion  that  we  should 
take  in  good  part  the  new  order  in  council,  and,  suffering  our  re- 
strictive laws  to  expire,  rely  upon  friendly  negociation  and  a 
change  of  policy  in  this  government  for  the  further  success  of 
our  wishes.  I  can  assu^re  you  with  confidence  that  they  would 
be  greatly  disappointed  and  grieved  if  we  should  be  found  to 
take  any  other  course.  Our  triumph  is  already  considered  as  a 
signal  one  by  every  body.  The  pretexts  with  which  ministers 
would  conceal  their  motives  for  a  relinquishment  of  all  which 
t)iey  prized  in  their  system,  are  seen  through  ;  and  it  is  onivev- 
sally  viewed  as  a  concession  to  America.  Our  honovr  is  now 
safe,  and  by  management  ^e  may  probably  gain  every  thing  we 
have  in  view.  A  change  of  ministers  is  not  unlikely,  and  if  a 
change  happens  it  will  be  favourable  to  us.  Every  diing  con* 
spires  to  recommend,  moderation. 

'*  1  need  not,  1  am  sur(!,  make  any  apology  for  myself,  even 
ahhough  you  should  think  that  less  has  been  obtained  here  than 
ought  to  have  been  obtained.  I  have  endeavoured  to  do  the  best 
with  the  means  put  at  my  disposal,  and  I  have  avoids  committing 
my  governanent.  1  am  persuaded  that  all  that  was  practicable 
has  been  accomplished,  and  I  have  a  strong  confidence  that 
used  and  followed  up  as  your  wisdom  and  that  of  the  legislature 
will  direct,  the  result  will  be  good." 

Mr.  PiNKNET  to  Mr,  Madison. 

Private.  ^^  London,  Aug.  19<A,  1809« 

^^  Dear  Sir,— I  have  had  the  honour  to  recrive  your  kind 

lettfr  of  the  21st  of  April ;  and  now  send  the  last  edition  of  War 

in  Disguise  as  you  request. 
*^  American  newspapers  have  been  received  here, showing  that 

the  disavowal  of  Mr.  Crsldne's  arrangement  has  excited  mucii 


[•  One  of  the  6nt  mete  of  Mr.  Madiioo*s  Rdmhuftration  bad  bees  lo  t 
cladr  ail  arrangemeot  with  the  BritUb  minister  at  Wafbiogion,  Mr.  Ertki^c^ 
by  which  the  orders  in  council  were  to  ii^  repealed  and  satisfaction  waa  to 
be  given  for  the  attadc  on  the  frigate  Chesapeake,  and  the  trade  between  tht 
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ferment  in  the  United  States  *  I  cannot  subdue  my  first  regret 
that  it  was  found  to  be  necessary  at  the  last  regular  session  of 
Congress  to  falter  in  the  course  we  were  pursuing,  and  to  give 
signs  of  inability  to  persevere  in  a  system  which  was  on  the 
point  of  accomplishing  all  its  purposes.  That  it  was  found  to 
be  necessary  I  have  no  doubt ;  but  I  have  great  doubts  whether, 
if  it  bad  fortunately  been  otherwise,  we  should  have  had  any 
disavowah.  It  is  to  be  hoped,  however,  that  every  thing  will  yet 
turn  out  well.  That  yau  will  do  all  that  can  be  done  at  this  peri- 
lous moment  for  the  honour  and  advantage  of  our  country,  I  am 
sure.  I  congratulate  you  heartily  on  the  abundant  proofs  of 
general  confidence  which  have  mari^ed  the  commencement  of 
your  administration.  I  venture  to  prophesy  that  they  will  mul- 
tiply  as  you  advance,  and  that  in  the  matut*ity  of  your  adminis- 
tration, it  will  be  identified  in  the  opinions  of  all  men  with  the 
strength,  and  character,  and  prosperity  of  the  State." 

<^  I  shall  be  greatly  deceived  if  France  relaxes  at  this  timefroiA 
her  decrees  against  neutral  rights.  I  should  rather  have  ex- 
pected additional  rigour,  if  General  Armstrong  had  not  given 
me  reason  to  expect  better  things.  The  maritime  arrondissemeni 
new  so  near  its  completion  will  furnish  new  inducements  to  per* 
severance  in.  the  anti-commercial  system*"  , 

[The  recall  of  Mr.  Erskine,  in  consequence  of  the  refusal  of 
the  British  government  to  ratify  the  arrangement  entered  jnto  by 
him,  was  followed  by  the  mission  of  Mr.  Jackson  as  special  envoy 
to  the  government  of  the  United  States.  There  was  a  general 
expectation  in  this  country  that  he  would  be  charged  with  conci- 
liatory explanations  of  the  disavowal  of  his  predecessor,  and 
with  proposals  to  be  substituted  for  the  rejected  arranjfemeiit. 
But  this  expectation  was  disappointed.  It  was  found  that  the 
new  minister  had  received  no  authority  to  enter  int6  explana- 


United  States  mod  Great  Britain  was  to  be  renevred.  This  arraagement  was 
no  sooner  known  in  England,  than  it  was  disavowed  by  the  British  govern- 
ment, as  not  having  been  made  conformably  to  the  instmctions  sciifr  to  it« 
minister  m  this  country.] 


Digitized  by  CjOOQ IC 


[434] 

tioQS  relative  to  the  rejection  of  the  arrangement,  or  to  substitute 
any  proposal  for  that  part  of  it  which  regarded  the  British  or- 
ders in  council.  His  proposals  respecting  the  attack  on  the  fri- 
gate Chesapeake  were  founded  upon  what  the  United  States  had 
repeatedly  declared  to  be  an  inadmissible  basis,  that  the  first  step 
towards  an  adjustment  should  proceed  from  them  by  a  revocation 
of  the  President's  proclamation  interdicting  British  ^rraed  vessels 
from  entering  their  waters.  In  the  course  of  bis  correspondence 
with  the  Secretary  of  State,  Mr.  Jackson  repeatedly  imputed  to 
the  government  of  the  United  States  a  knowledge  of  the  fact 
that  the  arrangement  concluded  by  Mr.  Crskine  was  not  autho- 
rized by  his  instructions.  In  consequence  of  this  offensive  con- 
duct, our  govexnment  refused  to  receive  any  further  cummuni- 
cations  from  him,  and  Mr.  Pinkney  was  instructed  to  explain  the 
necessity  of  this  step  to  the  British  court.  At  the  date  of  the 
following  letter,  it  would  seem  that  he  had  only  seen  the  first 
part  of  Mr.  Jackson's  correspondence,  but  had  not  then  received 
its  sequel  and  his  instructions  to  explain  to  the  British  govern- 
ment the  necessity  of  refusing  to  receive  any  further  communica* 
tions  from  him.] 

Mr,  Pinkney  to  Mr.  Madison. 

Private.  ^^  London,  Dec,  lOtk^  1809. 

^*  Dear  Sik, — I  see  with  great  pleasure  the  grounfi  taken  by 
the  Secretary  of  State  in  his  correspondence  with  Mr.  Jackson 
connected  with  the  probability  that  our  people  are  recovering 
from  recent  delusion,  and  will  hereafter  be  disposed  to  support 
with  zeal  and  steadiness  the  efforts  of  their  government  to^aintaio 
their  honour  and  character.  Jackson's  course  is  an  extraordinary 
one,  and  his  manner  is  little  better. 

^^  The  British  government  has  acted  for  some  time  upon  an 
opinion  that  its  partizans  in  America  were  too  numerous  and 
strong  to  admit  of  our  persevering  in  any  system  of  repulsion  to 
British  injustice ;  and  it  cannot  be  denied  that  appearances  coun- 
tenanced this  humiliating  and  pernicious  opinion;  which  has 
been  entertained  by  our  friends.  My  own  confidence  in  the 
American  people  was  great;  but  it  was  shaken  nevertheless.    I 
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am  re-assured,  however,  by  present  Kyroptoms,  and  give  myself 
lip  once  more  to  hope.  The  prospect  of  returning  virtue  is 
cheering ;  and  I  trust  it  is  not  in  danger  of  being  obscured  and 
deformed  b^'  the  recurrence  of  those  detestable  scenes  which 
lately  reduced  our  patriotism  to  a  problem. 

^  The  neto  ministry  ^if  the  late  changes  entitle  it  to  be  so 
called)  is  at  least  as  likely  as  the  last  to  presume  upon  cmr  diti. 
sions.  I  have  heard  it  said  that  it  was  impossible  to  form  a 
cabinet  more  unfriendly  to  us,  more  effectually  steeped  and  dyed 
in  all  those  bad  principles  which  have  harassed  and  insulted  us, 
I  continue  to  believe  that,  as  it  is  now  constituted,  or  even  with 
any  modi6cattons  of  which  it  is  susceptible,  it  cannot  last ;  and 
that  it  will  not  choose  to  hazard  much  in  maintaining  against  the 
United  States  the  late  maritime  innovations. 

^  The  people  o(  England  are  rather  better  disposed  than  here- 
tofore to  accommodate  with  us  They  seem  to  have  awaked 
from  the  flattering  dreams  by  which  their  understandings  have 
been  so  long  abused.  Disappointment  and  disaster  have  dissi- 
pated the  brilliant  expectations  of  undefined'  prosperity  which 
had  dazzled  them  into  moral  blindness,  and  had  cheated  them  of 
their  discretion  as  well  as  of  their  sense  of  justice.  In  this  state 
of  things  America  nattirally  resumes  her  importance,  and  her 
rights  become  again  intelli^iblp.  Lost  as  we  were  to  the  view  of 
Engl'tshmen  during  an  overpowering  blaze  of  imaginary  glory 
and  commercial  grandeur,  we  are  once  more  visible  in  the  sober 
bght  to  which  facts  have  tempered  and  reduced  the  glare  of  fic- 
tion. The  use  of  this  opportunity  depends  upon  ourselves,  and 
doubtless  we  shall' use  it  as  we  ought. 

It  is,  after  all,  perhaps  to  be  doubted  whether  any  thing  but  a 
general  peace  (which,  if  we  may  judge  from  the  past,  it  is  not 
imltkely  France  will  soon  propose)  can  remove  all  dilemma 
from  our  situation.  More  wisdom  and  virtue  than  it  would  be 
quite  reasonable  to  expect,  must  be  found  in  the  councils  of  the 
two  great  belligerent  parties,  before  the  war  in  which  they  are  now 
engaged  can  become  harmless  to  our  rights.  Even  if  England 
should  recall  (and  I  am  convinced  she  could  have  been,  and  yet 
can  be,  compelled  to  recRll)  her  foolish  orders  in  counciK  her 
maritime  pretensions  will  still  be  exuberant^  and  many  of  her 


.   1 


Digitized  by 


Google 


[486] 

practices  most  oppressive.  From  France  we  have  only  to  look 
for  what  hostility  to  England  may  suggest.  Jusdce  and  eo- 
tigtitened  policy  are  out  of  the  question  on  both  sides.  Upon 
France,  1  fear,  we  have  no  means  of  acting  with  effect.  Her 
ruler  sets  our  ordinary  means  at  defiance.  We  cannot  alarm 
him  for  his  colonies,  his  trade,  his  manufactures,  his  revenoe. 
He  would  not  probably  be  moved  by  our  attempts  to  do  so,  even 
if  they  were  directed  exclusively  against  himself.  He  is  less 
likely,  to  be  so  moved  while  they  comprehend  his  enemy.  A 
war  with  France,  I  shall  always  contend,  would  not  help  our 
case.  It  would  aggravate  our  embarrassments  in  all  respects. 
Our  interests  would  be  struck  to  the  heart  by  it.  For  our  honour 
it  could  do  nothing.  The  territory  of  this  mighty  power  is  ab- 
solutely invulnerable ;  and  there  is  no  mode  in  which  we  conld 
mal^e  her  feel  either  physical  or  moral  coercion.  We  ml^t  as 
well  declare  war  against  the  inhabitants  of  the  Moon  or  of  the 
Georgian  Sidus,  When  we  had  produced  the  enture  ezdimoo 
of  our  trade  from  the  whole  of  continental  Europe,  and  increased 
its  hazards  every  where,  what  else  could  we  liope  to  achieve  by 
gallantry,  or  win  by  stratagem  ?  Crreat  Britain  would  go  smog* 
gling  on  as  usual.;  but  we  could  neither  fight  nor  smugi^e.  We 
shoqld  tire  of  so.  absurd  a  contest  long  before  it  would  end,  (who 
shall  say  when  it  would  end  ?)  and  we  should  come  out  of  it,  after 
wondering  how  we  got  into  it,  with  our  manufactures  annihilated 
by  British  competition,  our  com merce>  crippled  by  an  enemy  and 
smotliered  by  a  friend,  our  spirit  debased  into  listlessness,  and 
our  character  deeply  injured.  I  beg  your  pardon  for  recurring  to 
this  topic,  upon  which  I  will  not  fatigue  you  with  another  word, 
lest  I  should  persecute  you  with  many. 

<<  The  ministry  are  certainly  endeavouring  to  gain  strength  by 
some  changes.  It  is  said  that  Lord  Wellesley  is  trying  to  bring 
Mr.  Canning  back  to  the  cabinet;  and,  if  so,  I  see  no  reason  why 
he  should  not  succeed.  One  statement  is  that  Mr.  CanBMig  is  to 
go  to  the  Admiralty — another,  that  he  is  to  return  to  the  Foreign 
Department,  that  Lord  Wellesley  is  to  take  the  Treaswy,  and 
Mr.  Percival  to  relapse  into  a  mere  Chancellor  of  the  Eicheqoer. 
It  is  added  that  Lord  Camden  (President  of  the  Council)  and 
Lord  Westmoreland  (Privy  Seal)  are  to  go  out. 
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^  If  Mr.  Canniiigshoald  not  join  his  old  colleagues  before  the 
meeting  of  Parliament,  he  will  probably  soon  fall  into  the  ranks 
of  opposition,  where  he  will  be  formidable.  There  will  scarce- 
ly be  any  scruple  in  receiving  him.  If  he  should  join  his  old 
colleagues,  the^  will' not  gain  much  by  htm.  As  a  debater  in  the 
House  of  Commons,  he  would  be  useful  to  them  ;*  but  his  repu* 
tation  is  not  at  this  moment  in  the  best  possible  plight,  and  his 
weight  and  connections  ace  almost  nothing.  I  am  not  sure  that 
they  would  not  lose  by  him  more  than  they  could  gain. 

If  Lord  Grenville  and  Lord  Grey  should  be  recalled  to  power. 
Lord  Holland  would  be  likely  to  have  the  station  of  Foreign  Se- 
cretary (Lord  Grey  preferring,  as  it  is  said,  the  Admiralty.) 

I  believe  that  I  have  not  mentioned  to  you  tha^  Mr.  G.  H.  Rose 
was  to  have  been  th^  special  envoy  to  our  country,  if  Mr.  Cr- 
Aine's  arrangement  had  not  been  disavowed.  I  am  bound  to  say 
that  a  worse  choice  could  not  have  been  made.  Since  his  return 
to  England,  he  has,  I  know,  misrepresented  and  traduced  us  with 
an  industry  that  is  abbolutely  astonishing,  notwithstanding  the 
cant  of  friendship  and  respect  with  which  he  over^rhelms  the  few 
Americanf  who  see  him. 

ilfr.  Mabisom  ta  Mr,  Pinknbt. 

^  Washington,  Joh.  20/Jl,  1810. 
^  Dbak  Sik^— I  received,  some  days  ago,  a  l^ter  from  I>r. 
Logan,  containtng  observations  on  the  posture  and  prospects  of 
our  foreign  relatioiis.  Before  the  answer  was  out  of  my  hands, 
I  received  another,  dated  four  days  after,  in  which  he  merely  in- 
formed me  that  he  should  embark  for  England  in  about  eight  daytf, 
with  an  offer  to  take  charge  of  any  communications  for  you.  As 
his  fini  letter  did  not  glance  at  any  such  intention.  It  must  be 
presumed  to  have  been  very  suddenly  formed.  And  as  his  last  is 
silent  as  to  the  object  of  the  trip,  this  is  left  to  conjecture.  From 
the  anxiety  expressed  in  his  first  letter  for  the  preservation  of 

^  Th*  oaly  oibinet  miMttert  nt  pn&eut  in  tii«  Hooae  of  Ciinmons,  are 
Jlr  PlenhnUy  amI  Mr.  Ryder^  (the  decreuiry  of  State  for  the  Hont  D^art- 
jnant^  ami  brotlwr  of  Lord  Uarvovbj.)  'Xlie  la|ter  fentleiiiajci  cxcitet.it» 
ezpectatlonf. 
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peate  with  England,  which  appeared  to  him  to  be  in  peeuUar 
danger,  and  from  his  known  benevolence  and  zeal  on  the  sobject. 
It  may  reasonably  be  supposed  that  his  views  relate,  in  some 
form  or  other,  to  a  mitigation  of  the  hostile  tendencies  which  dis- 
tress him  ;  and  that  his  silence  may  proceed  from  a  wish  to  give 
no  handle  for  animadversions  of  any  sort  on  the  step  taken  by 
him. 

^  You  will  receive  from  the  Secretary  of  State,  unless,  indeed, 
the  opportunity  fail  through  the  shortness  of  the  notice,  sacb  cobi- 
munications  and  observations  as  may  be  thought  usefol  to  you. 
You  will  find  that  the  perplexity  of  our  situation  is  nmjply  dis- 
played by  the  diversity  of  opinions  and  prolixity  of  discussions 
in  Congress.  Few  are  desirous  of  war  ;  and  few  are  isecoDciied  to 
submission ;  yet  the  frustration  of  intermediate  courses  seems  to 
have  left  scarce  any  escape  from  that  dilemma.  The  fate  of 
Mr.  Macon's  bill,  as  it  is  called,  is  not  certain.  It  will  probably 
pass  the  House  of  Representatives,  and  for  aught  1  know,  may 
be  concurred  in  by  the  Senate.  If  retaliated  by  Great  BritaiOi 
it  will,  operate  as  a  non-importation  act,  and  throw  exports  into 
the  circuit  of  the  non-intercourse  act :  If  not  retaliated,  it  m^ 
be  felt  by  the  British  navigation,  and  through  that  interest,  by 
the  government :  since  the  execution  of  the  law,  which  relates  to 
the  ship,  and  not  to  the  merchandise,  cannot  be  evaded.  With  re- 
spect to  the  Cast  Indies,  the  proposed  regulation  will  have  the 
effect  of  compelling  the  admission  of  a  direct  and  exclusive  trade 
for  our  vessels,  or  a  relinquishment  of  this  market  for  India 
goods,  further  than  they  can  be  smuggled  into  it.  It  just  appean 
that  a  proposition  has  been  made  in  the  House  of  Representatives, 
to  employ  our  ships  of  war  in  convoys,  and  to  permit  merchant- 
men to  arm.  However  plausible  the  arguments  for  this  experi- 
ment, its  tendency  to  hostile  collisions  is  so  evident,  that  I  think 
its  success  improbable.  As  a  mode  of  going  into  war,  it  does 
not  seem  likely  to  be  generally  approved,  if  war  was  the  object. 
The  military  preparations  which  have  been  recommended  and 
are  under  consideration,  are  what  they  profess  to  be,  measures  of 
precautio^.  They  are  not  only  justified  but  dicuted  by  tiie  oh 
certainty  attending  the  course  which  Great  Britain  may  take,  or 
rather  by  the  unyielding  and  unamicable  traits  in  her  cabinet  and 
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bcr  counteoance.    Measures  of  that  soiit  are  also  tbe  more  adapt- 
ed to  our  situation,  as  in  the  event  of  accom^iodation  with  Great 
Britain  they,  may  possibly  be  wanted  in  another  quarter.    The 
long  debates  ou  the  resolution  of  Mr.  Giles,  on  thesubject  of  Mr. 
Jackson,  have  terminated  in  adrmative  votes  by  large  majorities. 
This,  with  the  refusal  ,of  the  Executive  to  hold  communication ;; 
with  him,  it  is  supposed,  will  produce  a  crisis  in  the  BHtish  po- 
licy towards  the  United  States,    to  which  the  representations  of 
the  angry  minister  will  doubtless  be  calculated  to  give  an  unfa- 
vourable turn.     Should  this  happen,  bur  precautionary  views  will 
have  been  the  more  seasonable.     It  is  most  probable,  however^ 
that  instead  of  expressing  resentment  by  open  war,  it  will  appear 
in  more  extended  depredations  on  our  commerce,  in  declining  to 
replace  Mr.  Jackson,  and  perhaps  in  the  course,  observed  with 
respect  to  you,.in  n^eeting  which  your  own  judgment  will  be  th^ 
best  guide.     Should  a  change  in  the  composition  or  calculations 
of  the  cabinet  give  a  favourable 'turn  to  its  policy  towards  this 
country,  it  is  d^irable  that  no  time  may  be  lost  in  allowing  it 
its  effect.     With  .this  view  you  will  be  reminded  of  the  seve- 
ral authorities  you  retain  to  n^eet  iA  negociation,  and  of  the  in- 
structions by  which  they  are  to  be  exercised :  it  being  always-un- 
derstood that,  with  the  exception  of  some  arrangement  touching 
the  Orders  in  Qouncil,  reparation  for  the  insult  on  the  Chesapeake 
must  precede  a  general  negociation  on  the  questions  between  the 
two  countries.    At  present  nothing  precise  can  be  said  as  to  a 
condition  on  our  part  for  a  repeal  of  the  Orders  in  Council ;  the 
existing  authority  in  the  Executive  to  pledge  one,  being  expirable 
with  the  Non-rlntercburse  act,  and  no  other  pledge  being  provided 
for.  .  As  it  is  our  anxious  desire,  however,  if  the  British  govern- 
ment should  adopt  just  and  conciliatory  views,  that  nothing  may 
be  omitted  tliat  can  show  our  reacUness  to  second  them,  you  may 
oQbr  a  general  assurance  that,  as  in  the   case  of  the  En^bargo, 
and  the  Non^InterQourse  acts,  any  similar  power  with  w:hich  the 
£xecutiye  may  be  clothed,  will  be  exercised  in  the  same  spirit 
^  You  will,  doubtless,  be,  somewhat  surprised  to  find  among 
the  communications  to  Congress,  and  in  print  tpo,  the  confiden- 
tial conversations  with  Mr.  Canning  reserved  from  such  a  use, by 
your  own  request.    It  was,  in  fact,  impossible  to  resist  the 
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pointed  call  for  thetn,  without  giving  umbrage  to  some,  and  op^ 
poriunity  for  injurious  inferences  to  others.  The  difficulty  was 
increased  by  the  connexion  between  them  and  other  communica- 
tions necessarily  falling  within  the  scope  of  the  rule  of  compli- 
ance in  such  cases.  Finally,  there  did  not  appear  to  be  any 
thing  in  the  conversations  which  could  warrant  British  complamt 
of  their  disclosure,  or  widen  the  space  between  you  and  the 
British  ministry. 

«  As  it  may  not  be  amiss  that  you  should  know  the  sentiments 
which  I  had  expressed  to  Dr.  Logan,  and  which,  though  in  an- 
swer to  his  letter  written  previous  to  the  noti6cation  of  his  in- 
tended trip,  he  will,  of  course,  carry  with  him,  I  enclose  a  copy 
of  the  answer. 

«  The  fil^  of  newspapers  from  the  Department  of  State,  wifl 
give  you  the  debates. on  the  case  of  Jackson.  I  enclose,  however, 
'  a  speech  I  have  just  looked  over  in  a.  pamphlet  form.  Although 
liable  to  very  obvious  criticisms  of  several  sorts,  it  has  presented 
a  better  analysis  of  some  parts  of  the  subject,  tlian  I  ha^e  ob- 
served in  any  of  the  speeches.^' 

Mr.  PiNKNBY  to  Mr,  Madison. 

«  London,  28rf  Marckj  1 810. 

'^  Dear  Sir,— I  had  Intended  to  write  to  you  a  very  tedious 
letter,  but  I  have  ho  longer  time  to  do  so---as  it  a  now  near  2 
o'clock  in  the  morning,  and  Lieut.  Elliott  leaves  town  at  10,  A.  M. 

><  My  official  letter  of  the  21st  inst.  will  apprise  you  of  the 
course  finally  taken  by  this  government  in  consequence  of  Mr. 
Jackson's  affair.  1  do  not  pretend  to  anticipate  your  judgment 
upon  it.  It  certainly  is  not  what  I  wished,  and,  at  one  time, 
expected  ;.  but  I  am  persuaded  that  it  is  meant  to  be  coDciliatory. 
I  have  laboured  earnestly  to  produce  suclr  a  result  as  I  bdieved 
would  be  more  acceptable.  Why  I  have  failed  I  do  not  pr^ 
cisely  know,  $ind  I  will  not  harass  you  with  conjectures*  The 
result,  such  as  it  is,  will  I  am  sure  be  used  in  the  wisest  i 
for  the  honour  and  prosperity  of  our  country. 

^  It  is  doubtful  whether  there  will  be  any  change  of 
Nation  here.    Partlal^changes  in  administration  are  yety  likely. 
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^  I  think  I  can  say  with  certainty  that  a  more  friendly  dispo- 
sition towards  the  United  States  exists  in  this  country  at  present 
than  for  a  long  time  past." 


Mr.  Madison  to  Mr.  Pinknby. 

**  Washinotoiv,  May  23£?,  1810. 

Dear  Sir^-^You  will  learn  from  the  Departmjent  of  State,  as 
you  must  have  anticipated,  our  surprize  that  the  answer  of  Lor<^ 
WeUesley  to  your  very  just  and  able  view  of  the  case  of  Jackson, 
corresponded  so  little  with  the  impressions  of  that  minister  mani"i 
fested  in  your  first  interviews  with  him.^  The  date  of  the  answer 
explains  the  chan^^  as  it  shows  that  time  was  taken  for  ob- 
taining intePlgence  from  this  country,  and  adapting  the  policy  of 
the  answer  to  the  position  taken  by  the  advocates  of  Jackson. 
And  it  must  have  happened  that  the  intelligence  prevailing  at 
that  date  was  of  the  sort  most  likely  to  mislead.  The  elections 
which  have  since  taken  place  in  the  eastern  states,  and  which 
have  been  materially  influenced  by  the  affair  of  Jackson  and  the 
spirit  of  party  connected  with  it,  are  the  strongest  of  proofs  that 
the  measure  of  the  executive  coincided  with  the  feelings  of  the 
nation.  In  every .  point  of  view  the  answer  is  unworthy  of  the 
source  from  which  it  cdmes. 

^  From  the  manner  in  which  the  vacancy  left  by  Jackson  is 
provided  for,  it  is  inferred  that  a  sacrifice  is  meant  of  the  respect 
belonging  to  this  government,  either  to  the  pride  of  the  British  go- 
vernment, <fr  to  the  feelings  of  those  who  *have  taken  side  with  it 
against  their  oWn.  On  either  supposition,  it  is  necessary  to  coun^ 
teract  the  ignoble  purpose.  You  will  accordingly  find  that 
on  ascertaining  the  substitution  of  a  chargd  to  be  an  intentional 
degradation  of  the  diplomatic  intercomrse  on  the  part  of  Great 
Britain^  it  is  deemed  proper  that  no  higher  functionary  should  re- 
present the  United  States  at  London.  I  sincerely  wish,  on  evety 
account,  that  the  views  of  the  British  government  in  this  instance, 
may  not  be  such  as  are  denoted  by  appearances,  or  that,  on  find- 
ing the  tendency  of  them,  they  may  be  changed.  However  the 
fket  may  turn  out^  you  will  of  course  not  lose  sight  of  the  expe* 
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diency  of  miogluig  in  every  step  yoa  take,  m  nluck  of  noderm- 
ttooy  and  even  of  coociliation,  as  can  be  justifiaUe^  and  will,  in 
particular,  if  the  present  despatches  should  find  you  in  actual  aa» 
gociation,  be  governed  by  the  result  of  it,  in  determining  the 
question  of  your  devolving  your  trust  on  a  Secretary  of 
Legation. 

<<  The  act  of  Congress,  transmitted  from  the  Department  of  State, 
Will  inform  you  of  the  footing  on  which  our  relations  to  the  bellige- 
rent powf  rs  were  finally  placed.  The  experiment  now  to  be  made 
of  a  commerce  with  both,  unrestricted  by  our  laws,  has  resulted 
from  causes  which  you  will  collect  from  the  debates,  and  from  yow 
own  reflections.  The  new  form  of  appeal  to  the  policy  of  Great 
Britain  and  France,  on  the  subject  of  the  decrees  and  ordtfs,  will 
most  engage  your  attmtioii.  However  feeble  it  may  appear,  it  is 
possible  that  one  or  the  other  of  those  powers  may  allow  H  more 
effect  than  was  produced  by  the  overtures  heretolore  tried.  As  far 
as  pride  m^  have  influenced  the  reception  of  these,  it  will  be  the 
less  in  the  way,  as  the  law  in  its  present  form  may  be  regarded 
by  each  of  the  parties,  if  it  so  pleases,  not  as  a  coereioB  ora 
threat  to  itself,  but  as  a  promise  of  attack  on  the  o^ter.  Great 
Britain  indeed  asay  conceive  that  she  has  now  a  compete  into- 
rest  Hk  perpettaiiag  the  actual  state  of  things,  which  gives  her 
the  full  enjoyment  of  our  trade,  and  enables  her  to  cut  it  off  with 
every  other  part  of  the  world,  at  the  same  time  ibat  it  increases 
the  cbance  of  such  resentments  in  France  at  the  inaquafity  as 
miLy  lead  to  hostilities  witk  the  United  States.  But,  on  the  other 
hand,  this  very  inequality,  which  France  would  confirm  by  a 
state  of  hostilities  with' the  United  States,  may  bec<Ane  a  native 
with  ber  to  turn  the  tablifs  on  Great  Britain,  by  compcBing  her 
either  to  revoke  her  orders,  or  to  lose  the  commerce  of  tfab 
country !  An  apprehension  that  France  may  take  this  politic 
f^mrse,  would  be  a  rational  motive  with  the  &'itish  govemmeot 
to  get  the  start  of  her.  Nor  is  this  the  only  apprehension  that 
merits  attention.  Among  the  inducements  to  the  experiment  of 
an  unrestricted  commerce  now  made  were  two,' which  contribu- 
ted eisentially  to  the  majority  of  votf«  in  iu  fitvour ;  first,  a  ge- 
neral hope^  favoured  by  daily  accounts,  from  England,  that  an 
adjustmehi  of  diffinmiceatfaere^  and  thence  in  France,  wanld  res* 
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der  the  measure  safe  and  proper  ;  second,  a  willingness  in  not  a 
few  to  teach  the  advocates  for  an  open  trade  under  actual  cir- 
cumstances, ihe  folly,  as  weUL  as  degradation  of  their  policy.  At 
the  next  meeting  of  Congress,  it  will  be  found,  according  Jo  .pre^ 
sent  appearigaces,  that  instead  of  an  adjustment  with  either  of 
the  belligerents,  there  is  an  increased  obstinacy  in  both,  and  that 
the  inconveniences  of  the  embargo  and  non-intercourse  have 
been  exchanged  for  the  greater  sacrifices  as  well  as  disgrace  re^ 
silking  from  a  submission  to  the  predatory  systems  in  force.  It 
will  not  be  wonderful  therefore  if  the  passive  spirit  which  marked 
the'  late  session  of  Congress,  should  at  the  next  meeting  be  roused 
to  the  opposite  point ;  more  especially  as  the  tone  of  the  nation 
has  never  been  as  low  as  that  of  its  representatives,  and  as  it  is 
rising  already  under  the  losses  sustained  by  our  commerce  in  the 
continental  ports,  and  by  the  fall  oi  prices  in.  our  produce  at 
borne,  under  a  limitation  of  the  market  to  Great  Britain.  Cotton 
I.perceive  is  down  at  10  or  11  cents  in  Geotgia.  The  great 
mass  of  tobacco  is  in  a  similar  situation :  and  the  effect  must 
soon  be  general,  with  the  exception  of  a  few  articles  which  do 
not  at  present  glut  the  British  demand.  Whether  considerations 
like  these  will  make  any  favourable  impression  on  the  British 
cabinet,  you  will  be  the  first  to  know^  Whatever  confidence  I  mMr 
have  in  them,  I  must  forget  all  that  is  past  before  I  can  indnlgip 
very  favourable  expectations.  Every  new  occasion  seems  to 
countenance  the  belief  that  there  lurks  in  the  British  cabinet  a 
hostile  feeling  towards  this  country,  ^hich  will  never  be  eradi- 
cated during  the  present  reign  ;  nor  overruled,  whilst  it  exbts, 
but  by  some  dreadful  pressure  from  external  or  interna!  causes. 

<<  With  respect  to  the  French  govenunent^  we  kre  taught  by 
experience  to  be  equally  distrustful.  U  will  have,  however,  the 
same  opportunity  presented  to  it  with  the  British  government^. 
of  pomparing  the  actual  state  of  things  with  that  which  WQuld  be 
produced  by  a  repeal  of  its  decrees ;  and  it  is  not  easy  to  find 
any  pUusible  motive  to  contimie  the  former  as  preferable  to  the 
latter.  A  worse  state  of  things  than  the  actual  one  could  not 
exist  for  France,  unless  her  preference  be  for  a  state  of  war.  If 
she  be  sinjcere,  either  in  her  late  propositions  for  a  chronologi- 
cal  revocation  of  illegal  edicts  against  neutrals,  or  to  a  pledge 
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irom  the  United  States  not  to  submit  to  those  of  Great  Britaio, 
she  ought  at  once  to  embrace  the  arrangement  held  out  by  Con- 
gress ;  the  renewal  of  a  non-intercourse  with  Great  Britain,  be- 
ing the  very  species  of  resistance  most  analogous  to  her  pmfesa* 
ed  views. 

<<  I  propose  to  commit  this  to  the  care  of  Mr.  Parish,  who  is 
about  embarliing  at  Philadelphia  for  Kngiand,  and  finding  that 
I  have  missed  a  day  in  my  computation  of  the  opportunity,  I 
must  abrupdy  conclude  with  assurances  of  my  great  esteem  and 
friendly  respect.'^ 

« 
Mr.  FuncMST  to  Mr.  Madison. 

Privait,  *^  Lonpon,  August  18, 1810. 

.  ^  Dear  Sir,-^I  return  you  my  suicere  thanks  for  your  letter 
of  the  28d  of  May.  Nothing  could  have  been  more  acceptable 
than  the  approbation  which  you  are  so  good  as  to  express  of 
my  note  to  Lord  Wellesley  on  Jackson's  affairs.  I  wish  I  had 
been  more  successful  in  my  endeavours  to'  obtain  an  unexception- 
able answer  to  it.     You  need  not  be  told  that  the  actual  reply 

,  waS;  to  plan  and  terms,  wide  of  the  expectations  which  I  had 
formed  of  it.      It  was  unfortunately  delayed  uptil  first  news  and 

'  feelings  became  weak  of  themselves.  The  support  which  /ack- 
son  received  in  America  was  admirably  calculated  to  produce 
other  views  and  feelings,  not  only  by  its  direct  influence  on  Lord 
Wellesley  and  his  colleagues,  but  by  the  influence  which  they 
could  not  but  know  it  had  on  the  British  nation  and  the  Parlia- 
ment. The  extravagant  conduct  of  France  had  the  same  perni- 
cious tendency  ;  and  the  appearances  in  Congress,  with  reference 
to  our  future  attitude  on  the  subject  pf  the  atrocious  wrongs  in* 
flicted  upon  us  by  Frtoce  and  England,  could  scarcely  be  without 
their  effec;t.  It  is  not  to  be  doubted  that,  with  a  strong  desire  w 
the  outset^  to  act  a  very  conciliatory  part,  the  British  govern- 
ment was  thus  gradually  prepared  to  introduce  into  the  proceed- 
ing what  would  not  otherwise  have  found  a  place  in  it,  and  to 
omit  what  it  ought  to  have  contained.  The  subject  appeared  to 
it  every  day  iii  a  new  light,  shed  upon  it  from  France  and  tlie 
United  Sutes^  and  a  corresponding  change  naturally  enough  took 
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place  in  the  Scarcely  remembered  estimates  which  had  at  first 
been  made  of  the  proper  mode  of  managing  it.  The  change  in 
Lord  Wellesley's  notion  upon  it,  ben^een  our  6rst  interview  and 
the  date  of  his  answer  to  my  note,  most  have  been  considerable, 
if  that  answer  had,  as  doubtless  it  had,  his  approbation.  For, 
the  account  of  that  interview,  as  given  in  my  private  letter  to 
Mr.  Smith  of  the  4th  of  January,  is  so  far  from  exaggerating 
Lord  Wellesley's  reception  of  what  I  said  to  him,  that  it  is  much 
below  it.  It  is  to  be  observed,  however,  that  he  bad  hardly  read 
the  correspondence,  and  had  evidently  thought  very  little  upoa 
it.  For  which  reason,  and  because  he  spoke  for  hims<;lf  only, 
and  with  less  care  than  he  would  perhaps  have  used  if  he  had 
considered  that  he  was  speaking  officially,  I  am  glad  that  you 
declined  laying  my  private  letter  before  the  Congress.  The 
publication  of  it,  which  must  necessarily  have  followed,  would 
have  produced  serious  embarrassment. 

**  Do  you  not  think  that,  in  some  respects,  Lord  Wellesley's 
answer  to  my  note  has  not  been  exactly  appreciated  in  America? 
I  confess  to  you  that  this  is  my  opinion. — That  the  paper  is  a  very 
bad  one  is  perfectly  clear ;  but  it  Is  not  so  bad  in  int€(ntion  as  it  is 
inreality,  nor  quite  so  bad  in  reality  as  it  is  commonly  supposed 
to  be. 

^  It  is  the  production  of  an  indolent  man,  making  a  great 
$ffort  to  reconcile  things  ahnosi  incongruous,  and  just  showing 
his  wish  without  executing  it.  Lord  Wellesley  wished  to  be  ex- 
tremely civil  to  the  American  government ;  but  he  was  at  the 
same  time  to  be  very  stately — to  .  manage  Jackson's  situation^ — 
and  to  intimate  disapprobation  of  the  suspension-of  his  functions. 
He  was  stately,  not  so  much  from  design,  as  because  he  cannot 
be  otherwise.  In  managing  Jackson's  situation  he  must  have 
gone  beyond  his  original  intention,  and  certainly  beyond  any,  of 
which  I  was  aware  before  I  received  his  answer.  If  the  answer 
had  been  promptly  written,  I  have  no  belief  that  he  would  have 
affected  to  praise  Jackson's  "  ability,  zeal,  and  integrity,"  or  that 
he  would  have  said  any  thing  about  his  Majesty  not  having 
'^  marked  his  conduct  with  any  expression  of  his  displeasure." 
He  would  have  been  content  to  forbear  to  censure  him  ;  and  that 
I  always  took  for  granted  he  would  do. 
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^  For  Jackson,  penoDally,  Lo|rd  Wellesley  cares  nothing.  In 
his  several  conferences  with  me,  he  never  vindicated  hiro,  and  he 
certainly  did  not  mean  in  his  letter  to  undertake  his  defence.  It 
is  impossible  that  h^sbould  not  have  (I  am  indeed  sure  that  he 
has)  a  mean  opinion  of  that  most  clumsy  and  ill-conditioned 
minister.  His  idea  always  appeared  to  be  that  he  was  wrong  in 
pressing  at  all  the  topic  which  gave  ofTence ;  but  that  he  acted 
upon  good  motives,  and  that  his  government  could  not  ifvith  ho- 
nour, or  without  injury  to  the  diplomatic  service  generally,  dis" 
grtue  him.  This  is  explicitly  stated  in  my  private  letter  of  die 
4th  of  January,  to  Mr.  Smith.  There  is  a  great  difierence,  un- 
doubtedly, between  that  idea,  and  the  one  upon  which  Lord 
Wellesley  appears  finally  to  have  acted.  It  must  be.  admitted, 
however,  that  the  praise  bestowed  upon  Jackson  is  very  meagre, 
and  that  it  ascribes  to  him  no  qualities  in  any  degree  inconsistent 
with  the  charge  of  gross  indecency  and  intolerable  petulance  pre- 
ferred against  him  in  my  note.  He  might  be  honest,  zealousy 
abli^j  and  yet  be  indiscreet,  ill-tempered,  suspicious,  arrogant, 
and  ill-mannered.  It  is  to  be  observed,  too,  this  has  no  reference 
whatever  to  the  actual  case,  and  that,  when  the  answer  speaks  of 
the  offence  imputed  to  Jackson  by  the  American  government,  it 
does  nut  say  that  he  gave  no  such  cause  of  offence,  but  simply 
relies  on  his  repeated  asseverations  that  he  did  not  mean  to  offend, 

<<  If  the  answer  had  been  promptly  written,  I  am  persuaded 
that  another  feature  which  now  distinguishes  it  woiHd  have  been 
otherwise.  It  would  not  have  contained  any  complaint  agaiusi 
the  course  adopted  hy  the  American  government  in  putting  an 
end  to  official  communication  with  Jackson.  That  Lord  Welles- 
ley thought  that  course  objectionable  from  the  first  appears  ia 
my  private  letter  above  mentioned  to  Mr.  Smith.  But  he* did 
not  urpe  his  objections  to  it  in  such  d  way,  at  oiir  first  interview 
or  afterwards,  as  to  induce  nie  to  suppose  thrfl  he  would  except 
to  that  course  in  his  written  answer.  He  said  in  the  outset  that 
he  considered  it  a  damnum  to  the  British  government ;  and  I 
know  that  he  was  not  disposed  to  acknowledge  the  regularity  of 
it.  Tli'ire  was  evidently  no  necessity,  if  he  did  not  approve  the 
course,  to  say  any  thing  about  it — and  in  our  conversations  I  al- 
ways assumed  that  it  was  not  only  unnecessary  but  whoUy  inad- 
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missible  to  mention  it  officially  for  any  other  purpose  than  that 
of  approving  it. 

<<  After  all,  however,  what  he  has  said  upon  this  point  (idle 
and  ill-judged  as  it  is)  is  the  mere  statemen|of  the  opinion  of  the 
British  government,  that  ^i^other  course  would  have  been  more  in 
rule  than  ours.  It  amounts  to  this,  then,  that  we  have  opinion 
against  opinion  and  practice ;  and  that  our  practice  has  been  ac- 
quiesced in. 

*^  As  to  that  part  of  the  answer  which  speaks  of^  a  charge 
d^affedrts^  it  mus^  now  be  repented  of  here,  especially  by  Lord 
Wellesley,  if  it  was  really  intended  as  a  threat  of  future  inequali- 
ty in  the  diplomatic  establishments  of  the  two  countries,  or  even 
to  wear  that  appearance*  Lord  Wellestey's  letter  to  me  of  the 
22d  ult.  abandons  that  threat,  and  makes  it  consequently  much 
worse  than  nothing.  His  explanations  to  me  on  that  head  (not 
'oficial)  have  lately,  been,  that,  when  he  wrote  his  answer,  he 
thought  there  was  some  person  in  America  to  whom  Jackson 
could  have  immediately  delivered  his  charge,  and  that  if  be  had 
not  been  under  that  impression,  he  should-  not  lyobably  have 
spoken  in  bis  answer  of  a  chqrgS  d^affairts^  and  should  have 
sent  out  m  minister  plenipotentiary  in  the  first  instance.  I  know 
not  what  stress  ought  to  be  laid  upon  those  private  and  ex  post 
facto  suggestions ;  but  I  am  entirely  convinced  that  there  was  no 
thought  of  continuing  a  chargS  d'affaires  at  Washington  for 
more  than  a  short  time.  Neither  their  pride,  nor  their  interests^ 
nor  the  scantiness  of  theif  present  diplomatic  patronage  would 
permit  it.  That  Lord  Wf  Uesley  has  long  been  luoking  out  in 
his  dilatory  way  for  a  suitable  character  (a  man  of  rank)  to  send 
as  Minbter  Plenipotentiary  to  the  United  States,  I  have  the 
best  reason  to  be  assured.  That  the  appointment  has  not  yet 
taken  place,  is  no  proof  at  all  that  it  has  not  been  intended. 
Those  who  think  they  understand  Lord  W.  best  represent  him 
as  disinclined  to  business — and  it  is  certain  that  I  have  found 
him  upon  every  occasion  given  to  procrastination  beyond  all  ex- 
ample. The  business  of  the  Chesapeake  is  a  striking  instance. 
Nothing  could  be  fairer  than  his  various  conversations  on  that 
case.  He  settles  it  with  me  verbally  over  and  over  again.  He 
promises  his  written  overture  in  a  few  day»— -and  I  hear  no  more 
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of  the  matter.     There  may  be   cunning  in  all  this,  but  it  is  not 
such  cunning  as  I  should  expect  from  Lord  Wellesley. 

^^  In  the  affair  of  the  blockades,  it  is  evident  that  the  delay  arises 
from  the  cabinet,  alarmed  at  every  thing  which  touches  the  sub- 
ject of  blockades,  and  that  abominable  scheme  of  monopoly, 
called  the  Orders  in  Ct>uncil.  Yet  it  is  an  unquestionable  fact 
that  they  have  suffered,  and  are  suffering  severely  under  the  ini- 
quitous restrictions  which  they  and  France  have  imposed  upon 
the  world. 

"  I  mean  to  wait  a  little  longer  for  Lord  Wellesley's  reply  to 
my  note  of  the  30th  of  April.  If  it  is  not  soon  received,  I  hope 
I  shall  not  be  thought  indiscreet  if  I  present  a  strong  remonstrance 
upon  it,  and  if  Intake  occasion  in  it  to  advert  to  the  affair  of  the 
Chesapeake,  and  to  expose  what  has  occurred  in  that  affair  be^ 
tween  Lord  Wel'.esley  and  me. 

'<  1  have  a  letter  from  (general  Armstrong  of  the  24th  of  last 
month.  He  expects  no  change  in  the  measures  of  the  F  rench 
government  with  re^rd  to  the  United  States.  I  cannot,  how- 
ever, refrain  *from  hoping  that  we  shall  have  no  war  with  that 
government.  We  have  a  sufficient  cause  for  war  against  both 
France  and  England — an  equal  cause  against  both  in  point  of 
justice,  even  if  we  take  into  the  account  the  recent  violences  of 
the  former.  But  looking  to  expediency ^  which  should  never  be 
lost  sight  of,  I  am  not  aware  of  any  considerations  that  should 
induce  us  in  actual  circumstances  to  embark  in  a  war  with  France. 
I  have  so  often  troubled  you  on  this  topic^  that  I  will  not  ven- 
ture to  stir  it  again." 

•  ••••••«         •• 

Mr.  FiMKNEY  to  Mr,  Madison. 

<<  London,  Oct.  3(M^  1810. 

•  ••••••••• 

^^  I  have  heard  nothing  further  of  the  appointment  of  a  Plenipo- 
tentiarv  to  the  United  States.  Nothing  further  of  the  case  of  the 
Chesapeake.    Lord  Wellesley  is  a  surprizing  man." 
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Mr,  Madison  to  Mr.  Pinkney. 

"  Washington,  Oct.  SO,  1810. 
<*  Dear  Sir, — Your  letter  of  August  13th  was  duly  leceLveilp 
Its  obs<*rvations  on  the  letter  add  conduct  of  Lord  Wf*lles]ey  arc 
an  interesting  comment  on  both.  The  light  in  which  the  letter 
was  seen  by  misiny  in  this  country  was  doubtless  such  as  gave  lo 
its  features  an  exaggerated  deformity.  But  it  was  the  natural 
effect  of  its  contrast  to  the  general  expectation  founded  on  t}jt' 
tenour  of  your  private  letter  to  Mr.  Smith,  and  on  the  circum- 
stances which  in  the  case  of  Jackson  seemed  to  preclude  the  lensi 
delaj  in  repairing  the  insults  committed  by  him.  '  It  is  true  alscj 
that  the  letter,  when  viewed  in  its  most  favourable  light,  is  an 
unworthy  attempt  to  spare  a  false  pride  on  one  side  at  the  ex- 
pense of  just  feelings  on  the  other,  and  is  in  every  respect  inli- 
nitely  below  the  elevation  of  character  assumed  by  the  British 
government,  and  even'  of  that  ascribed  to  Lord  .Wejlesley.  h 
betrays  the  consciousness  of  a  debt  with  a  wish  to  discharge  it  in 
false  coin.  Had  the  letter  been  of  an  earlier  date,  and  accom- 
panied by  the  prompt  appointment  of  a  successor  to  Jackson,  its 
aspect  -would  have  been  much  softened.  But  every  thing  was 
rendered  as  offensive  as  possible  by  evasions  and  delays,  which 
admit  no  explanation  without  supposing  a  double  game,  by  which 
diey  were  to  cheat  us  into  a  reliance  upon  fair  promises,  whilsr 
they  were  playing  into  the  hands  of  their  partisans  here,  who 
were  turning  the  delays  into  a  triumph  over  their  own  govern- 
ment. This  consideration  had  its  weight  on  the  decision  \mi 
communicated,  with  respect  to  your  continuance  at  London,  or 

return  to  the  United  States. 

*        •        •        •        •        •        •        •         •-• 

^'  The  sole  question  on  which  your  retiirn  depends,  therefore^ 
is  whether  the  conduct  of  the  government  where  you  are,  may  not 
render  your  longer  stay  incompatible  with  the  honour  of  the 
United  States.  The  last  letter  of  the  Secretary  of  State  has  so 
placed  the  subject  for  y«ur  determhaation,  in  which  the  fullest 
confidence  is  feh.  Waiving  other  depending  subjects,  not  of  re- 
cent date,  a  review  of  the  course  pursued  in  relation  to  Jackson 
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and  a  successor  excites  a  mixture  of  indignation  and  contempt, 
which  ought  not  to  be  more  lightly  expressed  than  by  your  un- 
mediateiy  substituting  a  secretary  of  legation  for  the^  grade  yoa 
hold,  unless  the  step  be  absolutely  (orbidden  by  the  weighty 
consideratioji  which  has  been  stated  to  you^  and  which  coincides 
with  the  sound  policy  to  which  you  allude  of  putting  an  adver- 
sary completely  in  the  wrong.  The  prevailing  opinion  here  it 
that  this  has  already  been  abundantly  done. 

<<  Besides  the  public  irritation  produced  by  the  persevering 
insolence  of  Jackson  in  his  Idng  stay,  and  bts  conduct  during  it, 
there  has  been  a  consunt  heart-burning  on  the  subject  of  the  Cbesa- 
pealLe,  and  a  deep  and  settled  indignation  on  the  score  of  im- 
pressments, which,  can  never  be  extinguished  without  a  liberal 
atonement  for  the  former,  and  a  systematic  amendment  of  the 
latter. 

<*  You  have  been  already  informed  that  a  proclamation  would 
issue  giving  effect  to  the  late  act  of  Congress  on  the  groimd  of 
the  Duke  de  Cadore's  letter  to  General  Armstrong,  which  states 
an  actual  repeal  of  the  French  decrees.  The  letter  of  Wellesley 
to  you  is  a  promise  only,  and  that  in  a  very  questionable  ^p.e ; 
4be  more  so,  as  Great  Britain  is  known  to  have  founded  her  re- 
taliatory pretensions  on  the  unprecedented  mode  of  warfere 
against  her,  evidently  meaning  the  exclusion  of  her  trade  from 
the  continent.  )L\en  the  blockade  of  May,  1806,  rests  on  the 
same  tbundation.  These  considerations,  with  the  obnoxious  ex- 
ercise of  her  sham  blockades  in  the  moment  of  our  call  for  their 
repeal,  backed  by  the  example  of  France,  discourage  the  hope 
that  sh^  contemplates  a  reconciliation  with  us.  I  sincerely  wish 
your  next  communications  may  furnish  evidence  of'  a  more 
favourable  disposition. 

^'  it  will  not  escape  your  notice,  and  is  not  undeserving  that 
of  the  British  government,  that  the  noo^intercourse,  as  now  to  be 
revived,  will  have  the  effect  of  giving  a  monopoly  of  our  export- 
ations  to  Great  Britain  to  our  own  vessels,  in  ezchuion  of  hers  ; 
whereas,  in  its  old  form,  Great  Britain  obtained  a  substantial 
monopoly  of  hers  through  the  entrep6ts  of  Nova  Scotia,  East 
Florida,  &c.  She  cannot  therefore  deprive  our  vessels,  which 
may  now  carry  our  exports  directly,  to  6rc«t  Britain^  of  this 
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monopoly  without  refusing  the  exports  altogether,  or  (orcmii 
them  into  difficult  and  expensive  circuits  with  the  prospect  of  a 
counteructing  interposition  of  Congress,  should  the  latter  experi- 
ment be  resorted  to.  Nothing  would  be  necessary  to  defeat  tKl<; 
experiment  but  to  probibit,  as  was  heretofore  contemplated,  tht; 
export  of  our  productions  to  the  neighbouring  ports  belonging  to 
Qreat  Britain  or  her  friends. 

"  The  course  adopted  here  towards  West  Florida  will  be  made 
known  by  the  Secretary  of  State.  -The  occupancy  of  the  terri- 
tory as  far  as  the  Perdido,  was  called  for  by  the  crisis  there,  and 
is  understood  to  be  within  the  authority  of  the  Executive.  Kast 
Florida  also  is  of  great  importance  to  the  United  States,  and  it  b 
not  probable  that  Congress  will  let  it  pass  into  any  new  handst. 
It  is  to  be  hoped  that  Great  Britain  will  not  entangle  herself  with 
us  by  seizing  it,  either  with  or  without  the  privity  of  her  allips  in 
Cadiz.  The  position  of  Cuba  gives  the  United  States  so  di-ep 
an  interest  in  the  destiny  even  of  that  island,  that  although  tbey 
might  be  inactive,  they  could  not  be  satisfied  spectators  at  its  Aill- 
ing  under  any  European  government  which  may  make  a  fulcrum  i.if 
that  position  against  the  commerce  and  security  of  the  UniieiJ 
States.  With  respect  to  Spanish  America  generally,  you  will 
find  that  Great  Britain  is  engaged  in  the  most  eager,  and  if  with- 
out the  concurrence  of  the  Spanish  authorities  at  Cadiz,  the  mo!^t 
reproachful  grasp  of  political  influence  and  commercial  prefix* 
ence.  In  turning  a  provident  attention  to  the  new  world,  as  i^fie 
loses  ground  in  the  old,  her  wisdom  is  to  be  commended,  if  re- 
gulated by  justice  and  good  faith;  nor  is  her  pursuit  of  commer- 
cial preferences,  if  not  seconded  by  insidious  and  slanderous 
means  against  our  competitions,  such  as  are  said  to  be  employiui  ^ 
to  be  tested  by  any  other  standard  than  her  own  interest.  A 
sound  judgment  of  this  does  not  seem  to  have  been  consulted  in 
the  specimen  given  in  the  treaty  at  Caracas,  by  which  a  prefer- 
ence in  trade  over  all  other  nations  is  extorted  from  the  tem- 
porary fears  and  necessities  of  the  revolutionary  Spaniards.  Th** 
policy  of  the  French  government  at  the  epoch  of  our  indepen- 
dence, in  renouncing  every  stipulation  against  the  equal  privileges 
of  all  other  nations  in  our  trade,  was  dictated  by  a  much  better 
knowledge  of  human  nature,  and  of  the  stable  interest  of  France - 
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'^The  elections  for  Congress  are  nesrly  over.  The  result  is 
ani>ther  warning  against  a  reliance  on  the  strength  of  a  British 
partVy  if  the  British  government  be  still  under  a  delusion  on  that 
subject.  Should  France  effectually  adhere  to  the  g^poand  of  a 
just  and  conciliatory  policy,  and  Great  Britain  bring  the  United 
States  to  issue  on  her  paper  blockades,  so  strong  is  this  ground 
in  ri&fht  and  opinion  here,  and  even  in  the  commitment  of  ail  the 
great  leaders  of  her  party  here,  that  Great  Britain  will  scarce 
have  an  advocate  left" 

Mr,  PiMKNBY  to  Mr,  Madison. 

<<  LoivDON,  Dee,  lYih,  1^10. 

^  Dear  Sir,— The  proclamation  of  the  2d  of  iNovember*  b 
doing  good  here,  and  may,  perhaps,  bring  the  ministry  to  rea- 
son. 1  enclose  Gobbet's  last  number,  which  touches  upon  our 
relations  with  this  country,  aind  Bell's  Weekly  Messenger  of  yes- 
terday, which  treats  of  the  same  subject.  My  letter  to  Lord  W. 
of  the  10th  instant,  would  have  gone  into  it  more  fully,  (thou^ 
I  was  straightened  for  time,)  but  that  I  was  afraid  of  the  sin  of 
prolixity,  and  expected,  moreover,  to  be  called  upon  to  resume 
the  discussion  in  another  letter.  There  is  reason  to  think  that, 
though  the  freedom  of  its  style  may  have  given  umbrage  to  some 
of  the  cabinet,  it  will  assist  your  proclamation.  I  have  never 
met  with  a  state-paper  to  be  compared  with  Lord  W.'s  note  to 
me  of  the  4th  instant.  To  tell  me  gravely  and  dryly,  after  my 
letters  of  the  23th  of  August  and  3d  of  November,  that  he  had 
not  been  able  to  obtain  any  <*  authentic  intelligence"  of  the  re- 
peal of  the  French  edicts,  &c.  .' ! 

*^  You  may,  perhaps,  suppose  that  in  my  letter  to  him  of  the 
10th,  I  have  examined  too  much  at  large  the  British  construction^ 
of  the  French  declaration.  I  should  not  have  done  so  but  for  a 
conversation  a  few  days  before  with  Sir  William  Scott,  who  ap- 
peared to  have  a  prodigious  hankering  af^er  the  nonsense  about 
prSalable  conditions.  It  is  known  besides  to  have  been  the  favour- 

*  [Isnued  in  consequpnce  uf  the  supposed  repeal  of  the  French  ikcrees, 
and  declariug:  the  revival  of  the  non-intercourse  with  Great  Britain,  unless 
that  power  should  also  repeal  its  Orders  in  Council  ] 
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ite  doctrine  of  the  court  and  its  adherents,  and  of  all  that  anti- 
neutral  class  to  which  Stephen  and  Marry att  belong,  and  indeed 
of  the  people  in  general.  We  shall  probably  hear  no  more  of 
it,  however  ;  and  I  understood,  indeed,  last  night,  that  there  is  a 
perceptible  change  in  the  tone  of  ministers  and  their  friends-  on 
the  whole  subject.  Whether  ihey  will  act  wisely  in  the  end,  I 
cannot  yet  say.     The  presumption  is  always  against  them. 

^^  I  have  observed  in  my  letter  that  the  convenience  of  relaxing 
the  orders  in  council  by  licenses  <<  seems  to  be  no  longer  enjoy- 
ed/' The  object  of  all  that  part  of  my  letter  was  merely  to 
give  a  slight  sketch  (which  I  should  have  been  glad  to  be  at  liber- 
ty to  make  much  stronger)  of  that  monopolizing  and  smuggling 
scheme  which  has  so  long  insulted  the  world  and  tried  our  pa- 
tience. The  fact  is,  that  they  have  not  granted  itny  licenses  for 
several  weeks.  It  is  not,  however,  (as  I  am  assured^)  that  they  are 
asha^ned  of  this  mean  practice,  but  because  they  hope,  by  abstain- 
ing from  it  for  a  time,  to  get  better  jkerns  of  intercourse  in  this 
way  from  their  enemy.  It'  their  orders  should  not  be  immedi- 
ately revoked,  so  as  to  prevent  the  revival  of  this  trick  of  trad^^ 
a  vigorous  tone  should  be  used  with  them — and  I  shall  be  happy 
to  be  authorised  to  use  it  at  discretion.  Be  assured  they  will  not 
stand  against  a  show  of  determined  resistance  to  their  injustice. 
But  if  they  shbuld,  they  must  be  resisted  to  the  uttermost,  never- 
theless. 

<<  Ther^  will,  I  am  inclined  to  think,  be  a  regency  ;  but  it  h 
believed  that  the  Prince  will  be  greatly  restricted  at  first.  The 
restrictions  will  not  lasf;  yet  if  he  should  be  obliged  to  continue 
the  present  ministers  for  any  time,  however  short,  (which  it  Is 
imagined  will  be  a  part  of  the  terms' with  which  he  will  be  shack- 
led,) the  mischiefs  of  their  crooked  and  little  policy  towards  the* 
United  States,  supposing  that  they  mean  to  brave  the  conse- 
quences of  perievering  in  it,  may  become  permanent  and  irre- 
trievable. 

"  There  has  been,  I  beliere,  some*  juggling  in  the  affair  of  a 
Minister  Plenipotentiary.  You  will  see  in  my  letter  to  Mr, 
Smith  of  the  14tb,  an  account  of  Lord  W.^a  late  explanations  to 
me  on  that  head.  I  have  omitted,  however,  to  state  in  that  fet- 
ter that  he  inadvertentfy  remarked,  in  the  course  of  the  confer- 
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tfkice,  that  great  pains  had  been  taken  by  some  people  to  persoade 
him  <*that  the  Briiisk  interest  in  America  (I  quote  his  words) 
would  be  completely  destroyed'  by  sending  tbither  at  this  time  a 
^Minister  Plenipotentiary.^'  He  soon  perceived,  by  my  cooim«*nts 
on  this  suggestion,  that  he  had  committed  an  indiscretion  in  talk- 
ing of  it,  and  be  wished  me,  I  thought,  to  consider  what  he  had 
said  as  confidential.  May  we  not  infer  that  these  persaasions 
have  bad  an  efff  ct,  when  we  look  to  the  qaality  of  his  ostensible 
reasons  for  not  redeeming  his  pledge  of  July  last  ?  Who  the 
persuaders  were  he  did  not  say — but  Mr.  Jackion  (who,  by 
the  bye,  cannot  be  very  weD  satisfied  with  bis  reception  here) 
may  be  supposed  to  be  among  the  number,  if  he  is  not  the  only 
one.  Whether  this  gentleman  (if  lie  has  used  such  instances) 
quotes  any  American  authorities  in  support  of  them  can  only 
be  guessed.  It  would  be  no  breach  of  charity  to  conjecture  that 
he  does.  At  any  rate  there  must  be  some  secret  cause  for  the  de- 
lay of  the  promised  mission.  Even  the  insolence  of  ■  , 
added  to  the  reason  assigned  in  conference^  will  not  explain  it 
satisfactorily.  There  is  cunning  at  the  bottom ;  and  I  can  ima- 
gine nothing  so  likely  to  throw  a  light  upon  it  as  the  unguarded 
communication  of  Lord  W.  above  mentioned. 
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N^-  IV. 

9FEECH  IN  THE  CASE  OF  THE  NEREIDE. 


If  I  were  about  to  address  this  high  tribunal 
with  a  view  to  establish  a  reputation  as  an  advo- 
cate, I  should  feel  no  ordinary  degree  of  resent- 
ment against  the  gentleman  whom  I  am  compel- 
led to  follow;*  if  indeed  it  were  possible  to  feel 
resentment  against  one  who  never  fails  to  plant  a 
strong  and  durable  friendship  in  the  hearts  of  all 
who  know  him.  He  has  dealt  with  this  great  cause 
in  a  way  so  masterly,  and  has  presented  it  before 
you  with  such  a  provoking  fulness  of  illustration, 
that  his  unlucky  colleague  can  scarcely  set  his 
foot  upon  a  single  spot  of  it  without  trespassing 
'  on  some  one  of  those  arguments  which,  with  an 
admirable  profusion,  I  had  almost  said  prodigality 
of  learning,  he  has  spread  over  the  whole  subject. 
Time,  however,  which  changes  all  things,  and  man 
more  than  any  thing,  no  longer  permits  me  to 
speak  upon  the  impulse  of  ambition.  It  has  left 
me  only  that  of  duty ;  better,  perhaps,  than  the 
feverish  impulse  which  it  has  supplanted;  suffi- 

*  Mr.  DallM, 
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cient,  as  T  hope,  to  urge  me^  upon  this  and  every 
other  occasion,  to  maintain  the  cause  of  truth,  by 
such  exertions  as  may  become  a  servant  of  the 
law  in  a  forum  like  this.  I  shall  be  content,  there- 
fore, to  travel  after  my  learned  friend,  over  a  part 
of  the  track  which  he  has  at  once  smoothed  and 
illuminated  happy,  rather  than  displeased,  that  be 
has  facilitated  and  justified  the  celerity  with  which 
I  mean  to  traverse  it — more  happy  still  if  1  shall 
be  able,  as  I  pass  along,  to  relieve  the  fatigue  of 
your  honours,  the  benevolent  companions  of  my 
journey,  by  imparting  something  of  freshness  and 
novelty  to  the  prospect  around  us.  To  this  course, 
I  am  also  reconciled  by  a  pretty  confident  opi* 
nion,  the  result  of  general  study  as  well  as  of  parti- 
cular meditation,  that  the  discussion  in  which  we 
are  engaged  has  no  claim  to  that  air  of  intricacy 
which  it  has  assumed  ;  that,  on  the  contrary,  it 
turns  upon  a  few.  very  plain  and  familiar  princi- 
ples, which,  if  kept  steadily  in  view,  will  guide  us 
in  safety,  through  the  worse  than  Cretan  labyrntb 
of  topics  and  authorities  that  seem  to  embarrass 
it,  to  such  a  conclusion  as  it  may  be  fit  for  this 
Court  to  sanction  by  its  judgment. 

I  shall  in  the  outset  dismiss  from  the  cause 
whatever  has  been  rathe^r  insinuated  with  a  pro- 
dent  delicacy,  than  openly  and  directly  pressed  by 
my  able  opponents,  with  reference  to  the  person- 
al situation  of  the  claimant,  and  of  those  with 
whom  he  is  united  in  blood  and  iotorest.  I  am 
willing  to  admit  that  a  Christian  judicature  may 


Digitized  by 


Google 


« 

m 


[457]     , 

dare  to  feel  for  a  desolate  foreigner  who  4stands 
before  it,  not  for  life  or  death  indeed,  but  for  the 
fortunes  of  himself  and  his  house.  I  am  ready  to 
concede,  that  when  a  friendly  and  a  friendless 
stranger  sues  for  the  restoration  of  his  all  to  human 
justice,  she  may  sometimes  udifh  to  laf  aside  a 
portion  of  her  sternness,  to  take  him  by  the  hand, 
and,  exchanging  her  character  for  that  of  mercy, 
to  raise  him  up  from  an  abyss  of  doubt  and  feur 
to  a  pinnacle  of  hope  and  joy.  In  such  circum- 
stances, a  temperate  and  guarded  syinpathy  may 
not  unfrequently  be  virtue.  But  this  is  the  la^t 
place  upon  earth  in  which  it  can  be  necessary  to 
state,  that,  if  it  be  yielded  to  as  a  motive  of  ded' 
iion,  it  ceases  to  be  virtue,  and  becomes  some- 
thing infinitely  worse  than  weakness.  What  may 
be  the  real  value  of  Mr.  Pinto's  claim  to  our  sym- 
pathy, it  is  impossible  for  us  to  be  certain  that  we 
know ;  but  thus  much  we  are  sure  we  know,  that 
whatever  may  be  its  value  in  fact,  in  the  balance 
of  the  law  it  is  lighter  than  a  feather  shaken  from 
a  linnet's  wing,  lighter  than  the  down  that  floats 
upon  the  breeze  of  summer.  I  throw  into  the  op* 
posite  scale  the  ponderous  claim  of  War  ;  a  claim 
of  high  concernment/  not  to  us  only,  but  to  the 
world;  a  claim  connected  with  the  maritime 
strength  of  this  maritime  state,  with  public  honour 
and  individual  enterprise,  with  all  those  passions 
and  motiyes  which  can  be  made  subservient  to 
national  success  and  glory  in  the  hour  of  national 
trial  and  danger.     I  throw  into  the  same  scale 
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the  venerable  code  of  universal  law^  before  vt^bich 
it  is  the  duty  of  this  Court,  high  as  it  is  in  digni- 
ty, and  great  as  are  its  titles  to  reverence,  to  bow 
down  with  submission.  I  throw  into  the  same 
scale  a  solemn  treaty,  binding  upon  the  claimant 
and  upon  you.  In  a  word,  I  throw  int6  that  scale 
the  rights  of  belligerent  America,  and,  as  embo- 
died with  them,  the  rights  of  these  captors,  by 
whose  efforts  and  at  whose  cost  the  naval  exer- 
tions of  the  government  have  been  seconded, 
until  our  once  denpised  and  drooping  flag  has 
been  made  to  wave  in  triumph  where  neither 
France  nor  Spain  could  venture  to  show  a  prow. 
You  may  call  these  rights  by  what  name  you 
please.  You  may  call  them  iron  rights : — I  care 
not :  It  is  enough  for  me  that  they  are  rights.  It 
is  more  than  enough  for  me  that  they  come  before 
you  encircled  and  adorned  by  the  laurels  which 
we  have  torn  from  the  brow  of  the  naval  genius 
of  England:  that  they  come  before  you  recom- 
mended, and  endeared,  and  consecrated  by  a  thou- 
sand recollections  which  it  would  be  baseness  and 
folly  not  to  cherish,  and  that  they  are  mingled  in 
fancy  and  in  fact  with  all  the  elements  of  our  fu- 
ture greatness. 

After  discussing  the  two  first  of  the  above 
mentioned  grounds  of  argument,  Mr.  Pinkney 
proceeded : 

I  come  now  to  the  third  and  last  question,  upon 
which,  if  I  should  be  found  to  speak  with  more 
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confidence  than  may  be  thought  to  become  me,  I 
stand  upon  this  apology,  that  I  have  never  been 
able  to  persuade  myself  that  it  was  any  question 
at  all.  I  have  consulted  upon  it  the  reputed  ora- 
cles  of  universal  law,  with  a  wish  disrespectful  to 
their  high  vocation,  that  they  would  mislead  me 
into  doubt.  But — pia  sunt^  nullumque  nefas  ora- 
cula  satident  I  have  listened  to  the  counsel  for 
the  claimant,  with  a  hope  produced  by  his  reputa- 
tion for  abilities  and  learni  ng,  that  his  argument . 
would  shake  from  me  the  sturdy  conviction  which 
held  me  in  its  grasp,  and  would  substitute  for  it 
that  mild  and  convenient  ^scepticism  that  excites 
without  oppressing  the  mind,  and  summons  an 
advocate  to  the  best  exertion  of  his  faculties, 
without  taking  from  him  the  prospect  of  success, 
and  the  assurance  that  his  cause  deserves  it.  I 
have  listened,  I  say,  and  am  as  great  an  infidel  as 
ever. 

My  learned  colleague,  in  his  discourse  upon  this 
branch  of  the  subject,  relied  in  some  degree  upon 
circumstances,  supposed  by  him  to  be  in  evidence, 
but  by  our  opponents  believed  to  be  merely  as- 
sumed. I  will  not  rely  upon  any  circumstances 
but  such  as  are  admitted  by  us  all.  I  take  the 
broad  and  general  ground,  which  does  not  require 
the  aid  of  such  special  considerations  as  might  be 
borrowed  from  the  contested  facts. 

The  facts  which  are  not  contested  are  these : 
The  claimant,  Manuel  Pinto,  intending  to  make 
a  large  shipment  of  British  merchandise  from 
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London  (where  he  then  was)  to  Buenos  Ayres, 
(the  place  of  his  ordinary  residence,)  for  himself 
and  other  Spaniards,  and  moreover  to  take  on 
freight,  and  with  a  view  to  a  commission  on  the 
sales,  and  a  share  in  the  profits,  in  South  Ameri- 
ca,  other  merchandise  belonging  to  British  sub- 
jects) chartered  at  a  fixed  price,  in  the  summer  of 
1813,  the  .British  ship  the  Nereide,  for  those  pur- 
poses. The  Nereide  was  armed,  either  at  the 
time  of  the  charter  or  afterwards,  with  ten  guns ; 
and  her  armament  was  authorized  by  the  British 
government,  and  recognized  by  the  usual  doeu* 
ment.  The  merchandise  being  all  laden,  the  ship 
sailed  upon  her  Toyage  under  British  convoy,  (as 
her  owner  had  in  the  charter  party  stipulated  she 
should  do,)  with  the  claimant,  Pinto,  and  several 
passengers  introduced,  as  I  think,  by  him,  on 
board,  and  with  sixteen  or  seventeen  hands.  She 
parted  convoy  sootf  afterwards,  and  was  met  by 
the  Governor  Tompkins  privateer,  by  which  she 
was  conquered,  seized,  and  ^brought  in  as  prize, 
after  a  rssiitance  of  several  minutes ,  in  the  course 
of  which  the  Nereids  fired  about  twenty  guns. 
Some  of  the  passengers  co-operated  in  this  resis- 
tance, but  Pinto  did  not,  nor  as  far  as  is  known, 
did  he- encourage  \i. 

I  shall  consider  the  case,  then,  as  simply  thafof 
a  neutral,  who  attempts  to  carry  on  his  trade  from 
a  belligerent  port,  (not  only  under  belligerent 
convoy,)  but  in  a  belligerent  vessel  of  force,  with 
full  knowledge  tliat  she  has  capacity  to  resist  the 
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commissioned  vessels^  and  (if  th^y  lie'  in  her  way) 
to  attack  and  subdue  the  defenceless  merchant 
ships  of  the  other  belligerent,  and  with  the  further  . 
knowledge  that  her  commanderi  over  whom  in 
this  respect  he  has  no  contfol,  has  inclination 
and  authority,  and  is  bound  by  duty  so  to  resist, 
and  is  inclined  and  authorized  so  to  attack  and 
subdue.  I  shall  discuss  it  as  the  case  of  a  neu- 
tral, who  advisedly  puts  in  motion,  and  connects 
his  commerce  and  himself  with  a  force  thus  quali- 
fied and  conducted ;  who  voluntarily  identifies 
his  commerge  and  himself  with  a  hostile  spirit, 
and  authority,  and  duty,  thus  known  to  and  un- 
controllable by  him  ;  who  steadily  adheres  to  this 
anomalous  fellowship,  this  unhallowed  league  be- 
tween Neutrality  and  War^  until  in  an  evil  hour  it 
falls  before  the  superior  force  of  an  American 
cruizer,  when  for  the  first  time  he  insists  upon 
dissolving  the  connexion,  and  demands  to  be  re- 
garded as  an  unsophisticated  neutral,  whom  it 
would  be  barbarous  to  censure,  and  monstrous  to 
visit  with  penalty.  '^The  gentlemen  tell  us  that  a 
neutral  may  do  all  this  !  I  hold  that  he  may  not, 
and  if  he  may,  that  he  is  a  ^'chartered  libertine,'' 
that  he  is  legibus  »olutu9y  9lx\A  may  do  «/»y  thing. 
The  boundaries  which  separate  War  from  Neu- 
trality are  sometimes  more  faint  and  obscure 
than  could  be  desired  ;  but  there  never  were  any 
boundaries  between  them,  or  they  must  all  have 
perished,  if  Neutrality  can,  as  this  new  and  most 
licentious  creed  declares,  surround  itself  upon  the 
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ocean  with  as  much  of  hostile  equipment  as  it  can 
aflbrd  to  purchase,  if  it  can  set  forth  upon  the 
great  common  of  the  world,  under  the  tutelary 
auspices  and  armed  with  the  power  of  one  belli- 
gerent, bidding  defiance  to  and  entering  the  litHs 
of  battle  with  the  other,  and  at  the  same  moment 
assume  the  aspect  and  robe  of  peace,  and  chal- 
lenge all  the  immunities  which  belong  only  to 
submission. 

My  learned  friends  must  bear  with  me  if  I  say, 
that  there  is  in  this  idea  such  an  appearance  of  re- 
volting incongruity,  that  it  is  difficult  to  restrain 
the  understanding  from  rejecting  it  without  in- 
quiry, by  a  sort  of  intellectual  instinct.  It  is,  I 
admit,  of  a  romantic  and  marvellous  cast,  and 
may  on  that  account  find  favour  with  those  who 
delight  in  paradox ;  but  I  am  utterly  at  a  loss  to 
conjecture  how  a  well  regulated  and  disciplined 
judgment,  for  .which  the  gentlemen  on  the  other 
side  are  eminently  distingui««hed,  can  receive  it 
otherwise  than  as  the  mere  figment  of  the  brain 
of  some  ingenious  artificer  of  wonders.  The  idea 
is  formed  by  a  union  of  the  most  repulsive  ingre- 
dients. It  exists  by  ian  unexampled  reGonciliation 
of  mortal  antipathies.  It  exhibits  such  a  rare  dis- 
cord la  rervnif  such  a  stupendous  society  of  jar- 
ring elements,  or  (to  u^e  an  expression  of  Tacitus,) 
of  re$  insociabiUSf  that  it  throws  into  the  shade 
the  wildest  fictions  of  poetry.  1  entreat  your  ho- 
nours to  endeavour  a  personification  of  this  motley 
notion,  and  to  forgive  me  for  presuming  to  inti- 
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mate,  that  if,  after  }iou  have  achieved  it,  you 
pronounce  the  notion  to  be  correct,  you  will 
have  gone  a  great  way  to  prepare  us,  by  the  au- 
thority of  your  opinion,  to  receive  as  credible  his- 
tory, the  worst  parts  of  the  mythology  of  the  Pa- 
gan world.  The  Centaur  and  the  Proteus  of 
antiquity  will  be  fabulous  no  longer.  The  pro- 
Bopoppeia,  to  which  I  invite  you  is  scarcely,  indeed, 
within  the  power  of  fancy,  even  in  her  most  rio- 
tous and  capricious  mood,  when  she  is  best  able 
and  m(¥^t  disposed  to  force  incompatibilities  into 
fleeting  and  shadowy  combination,  but  if  you 
can  accomplish  it,  will  give  you  something  like  the 
kid  and  the  lion,  the  lamb  and  the  tiger  portentous- 
ly incorporated,  with  ferocity  and  meekness  co-ex- 
istent in  the  result,  and  equal  as  motives  of  action. 
It  will  give  you  a  modern  Amazon,  more  strange- 
ly constituted  than  those  with  whom  ancient  fable 
peopled  the  borders  pf  the  Thermbdon— her  ■ 
voice  compounded  of  the  tremendous  shout  of 
the  Minerva  of  Homer,  and  the  gentle  accents  of 
^a  shepherdess  of  Arcadia — with  all  the  faculties 
and  inclinations  of  turbulent  and  masculine  War, 
and  all  the  retiring  modesty  of  virgin  Peace.  We 
shall  have  in  on^  personage  the  pharetrata  Co- 
wiUa  ot  the  iEneid,  and  the  Peneian  maid  of 
the  Metamorphosis.  We  shall  have  Neutrality, 
soft  and  gentle  and  defenceless  in  herself,  yet  clad 
in  the  panoply  of  her  warlike  neighbours— Hvith 
the  frown  of  defiance  upon  her  brow,  and  the 
«mile  of  conciliation  upon  her  lip — with  the  spear 
of  Achilles  in  one  hand  an4  a  lying  protestation 
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of  innocence- and  helplessness  unfolded  in  the 
other.  Nay,  if  I  may  be  allowed  so  bold  a  figure 
in  a  mere  legal  discussion,  we  shall  have  the 
branch  of  oJiye  entwined  around  the  bolt  of  Jove, 
and  Neutrality  in  the  act  of  hurling  the  latter  un- 
der the  deceitful  cover  of  the  former. 

»  ♦  «        *  «  «         * 

I  must  take  the  liberty  to  assert  that  if  this  be 
law,  it  is  not  that  sort  of  law  which  Hooker  speaks 
of,,  when,  with  the  splendid  magnificence  of  east- 
ern metaphor,  he  says,  that  '*  her  seat  is  the  bo- 
"  som  of  God,  and  her  voice  the  harmony  of  the 
"  world."  Such  a  chimera  can  never  be  fashion- 
ed into  a  judicial  rule  fit  to  be  tolerated  or  calcu- 
lated to  endure.  You  may,  I  know,  erect  it  into 
a  rule ;  and  when  you  do,  I  shall,  in  common  with 
others,  do  my  best  to  respect  it ;  but  until  you  do 
so,  I  am  free  to  say,  that  in  my  humble  judgment, 
it  must  rise  upon  the  ruins  of  ma,ny  a  principle 
of  peculiar  sanctity  and  venerable  antiquity, 
which  *'  the  wing  of  time*  has  not  yet  brushed 
away,"  and  which  it  will  be  your  wisdom  to  pre- 
serve and  perpetuate. 

If  I  should  be  accused  of  having  thus  far 
spoken  only  or  principally,  in  metaphars,  I  trust 
I  am  top  honest  not  to  plead  guilty,  and  certainly 
I  am  not  ashamed  to  do  so :  For,  though  my  me- 
taphors, hastily  conceived  and  hazarded,  will 
scarcely  bear  the  test  of  a  severe  and  vigorous 
criticism,  and  although  I  confess  that  under  your 
indulgence  I  have  been  betrayed  into  the  use  of 
them,  by  the  composition  of  ^his  mixed  and  (for 
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a  court  of  judicature)  uncomnum  audience,  1  trust 
that  they  will  be  pardoned  upon  the  ground  that 
they  serve  to  mark  out  and  illustrate  my  general 
views,  and  to  introduce  my  more  particular  argu- 
ment. 

I  will  begin  by  taking  a  rapid  glance  at  the  ef- 
fect which  this  imagined  license  to  neutrals,  to 
charter  the  armed  commercial  vessels  of  a  belli- 
gerent, may  produce  upon  the  safety  of  the  un- 
armed trade  of  the  opposite  belligerent:  and  I 
deceive  myself  greatly  if  this  will  not  of  itself 
dispose  us  to  reject  the  supposition  of  such  a 
license. 

It  willHiot  boL  denied  that,  if  one  neutral  may 
hire  such  a  vessel  from  a  belligerent,  every  neu-* 
tral  may  do  so.  The  privilege  does  not  exi^  at 
all,  or  it  is  universal.  The  consequence  is,  that 
the  seas  may  be  covered  with  the  armed  ships 
of  one  of  the  parties  to  the  war  by  the  direct 
procurement,  and  at  the  sole  expense,  of  those 
who  profess  to  be  no  parties  to  it.  What  becomes, 
then,  of  the  defegiceless  trade  of  the  other  party 
to  the  war  ?  Is  it  not  exposed  by  this  neutral  in- 
terference to  augmented  peril,  and  encountered 
by  a  liew  repulsion  ?  Are  not  the  evils  of  its  pre- 
dicament inflamed  by  it?  Is  not  a  more  ample 
hostility,  a  more  fearful  array  of  force  provided 
for  its  oppression  ?  Can  it  now  pass  at  all  where 
before  it  passed  with  difficulty  and  hazard  ?  Can 
it  now  pasd  without  danger  where  before  it  was 
in  perfect  safety  ? 

Suppose  one  of  thle  contending  powers  to  be 
greatly  superior  in  maritime  means  to  the  other ; 
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what  better  expedient  could  be  demised  to  make 
that  superiority  decisive  and  fatal,  than  to  au- 
thorize neutrals  to  foster  it  into  activity  by  subsidies 
under  the  name  of  freight,  to  draw  it  out  upon 
the  ocean  with  a  ripe  capacity  for  mischief,  to 
spread  it  far  and  wide  over  its  surface,  and  to 
send  it  across  every  path  which  the  commerce  of 
the  weaker  belligerent  might  otiierwise  liope  to 
traverse  1  Call  you  that  Neutrality  which  thus 
conceals  beneath  its  appropriate  vestment  the  gi- 
ant limbs  of  War,  and  converts  the  charter-par- 
ty of  the  compting-house  into  a  commission  of 
marque  and  reprisals ;  which  makes  of  neutral 
trade  a  laboratory  of  belligerept  annoyance; 
which  with  a  perverse  and  pernicious  industry 
warms  a  torpid  serpent  into  life,  and  places  it  be- 
neath the  footsteps  of  a  friend  with  a  more  appal- 
ling lustre  on  its  crest  and  added  venom  in  its 
sting;  which  for  its  selfish  purposes  feeds  the  fire 
of  international  discord,  which  it  should  rather 
labour  to  ext'uiguish,  and  in  a  contest  between  the 
feeble  and  the  strong  enhances  those  inequalities 
that  give  encouragement  to  ambition  and  triumph 
to  injustice  ? 

I  shall  scarcely  be  told  that  this  is  an  ima- 
ginary evil.  I  shall  not,  in  this  Court,  hear  it  said, 
as  1  think  it  has  elsewhere  been  said,*  that  the 
merohaut  vessel  of  a  belligerent,  (of  England 
especiaJJy,)  armed  unler  the  authority  of  the  state, 
and  sailing   under  a  passport  which  recognizes 

*  At  the  hearing  of  the  cause  in  the  Court  below« 
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that  armament^  has  not  a  right  to  attack,  and, 
if  she  can,  to  capture  such  enemy  vessels  as  may 
chance  to  cross  her  track. 

[Ma.  Emmktt. — I  shall  maintain  tJiat  she  has 
no  such  right.  She  can  capture  only  when  she  is 
herself  assailed. '  She  may  be  treated  as  a  pirate, ' 
if  she  is  the  assailant.  Where  are  the  authori- 
ties that  prove  the  contrary  ?]  < 

Where  are  my  authorities?  They  are  every 
where.  Common  sense  is  authority  enough  up- 
on such  a  point ;  and  if  the  recorded  opinions  of 
jurists  are  required,  they  are  already  familiar  to 
the  learning  of  this  Court.  The  doctrin3  results 
in  the  clearest  manner  from  the  nature  of  solemn 
war,  as  it  is  viewed  by  the  law  of  nations ;  and  it 
should  seem  rather  to  be  the  duty  of  my  oppo- 
nents to  produce  authorities  to  show  that  this  ob- 
vious corollary  has  been  so  restrained  and  quali- 
fied by  civil  regulations,  or  convention,  or  usage, 
asiio  longer  to  exist  in  the  extent  which  I  ascribe 
to  it.  But  I  undertake,  myself,  to  produce  am- 
ple proof  that  my  doctrine  is  in  its  utmost  extent 
correct. 

It  is  stated  in  Ruthgrforthh  Institutes,  (vol.  2, 
p.  576—578,)  that  by  the  law  of  nations,  a  solemn 
war  makes  dX\  the  members  of  the  one  contend- 
ing state  the  enemies  of  all  the  members  of  the 
other,  and,  as  a  consequence,  that  by  that  law 
a  declaration  of  war  does  in  it^^/f  authorize  every 
citizen  or  subject  of  .the  nation  which  issues  it  to 
act  hostileiy  agaiiist  every  citizen  or  subject  of  the 
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opposite  nation.  It  is  further  stated,  in  the  same 
book,  (p.  577,  578,)  that,  as  the  nation  which  has 
declared  war  has  authority  oVer  its  own  subjects, 
it  may  restrain  them  from  acting  against  the  other 
nation  in  any  other  manner  than  the  public  shall 
direct,  and,  of  course,  that  notwithstanding  the 
general  power  implied  in  a  declaration  of  war,  it 
may  happen  that  none  can  act  in  war  except  those 
who  have  particular  orders  or  commissions  for 
this  purpose.  But,  (it  is  added,)  '^  this  restraint, 
"  and  the  legal  necessity  which  follows  from  it, 
^^  that  they  who  act  should  have  particular  orders 
"  or  commissions  for  what  they  do,  arises,  not  from 
'^  the  law  of  nations,  or  from  the  nature  of  war, 
"  but  from  the  civil  authority  of  their  own  coun- 
try. A  declaration  of  war  is,  in  its  own  nature, 
^'  a  general  commission  to  all  the  members  of  the 
"  nation  to  act  hostilely  against  all  the  members  of 
'^  the  adverse  nation.  And  all  restraints,  that  are 
^Maid  upon  this  general  commission,  and  make 
**  any  particular  orders  or  commissions  necessary, 
'*  come  from  positive  and  civil  institution/'  I  might 
now  ask,  in  my  turn,  where  are  the  authorities  (or 
documents  of  any  sort)  th|tt  show  the  imposition 
or  existence  of  these  restraints  upon  English  ves- 
sels, without  which  restraints  the  Nereide  might 
lawfully  have  assailed  and  (if  strong  enough)  cap- 
tured any  American  vessel  that  came  in  her  way  ? 
Vattely  who  is  not  a  very  precise  or  scientific, 
although  a  very  liberal  writer,  states  the  law  as  it 
is  laid  down  by  Professor  Rutherforth.     (Vattel 
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Droit  des  Gens,  liv.  5,  ch,  15,  s,  226.)  He  my^^, 
however,  that  a  usage  has  grown  up  among  tlie 
nations  of  Europe  restrictive  of  the  general  right 
of  the  individual  subjects  of  one  power  at  war — 
'*  agir  hostilement  contre  I'autre."  "  La  neces- 
"^ite  d'un  ordre  particulier  est  si  bien  6tabii  qtic 
**  lors  meme  que  la  guerre  est  declaree  entre  deux 
'^  nations,  si  des  paysans  commettent  d'eux-me- 
*^  mes  quelques  hostilites,  Tennemi  les  traite  sans 
^'  management,  et  les  fait  pendre,  comme  il  fernit 
**  des  voleurs  ou  des  brigands.*'  He  adds,  **  II  en 
''  est  de  meme  de  ceux  quivont  en  course  sur  mrr, 
"  Une  commission  de  leur  prince,  ou  de  Tamirid, 
'^  pent  seule  les  assurer,  s'ils  sout  pris,  d'etre  traitcs 
'^  comme  des  prisonniers  faits  dans  une  guerre 
"  en  forme."  This  has  been  relied  upon,  it  seoms^ 
as  in  point  to  show  that  vessels  in  the  predica- 
ment of  the  Nereide  can  have  no  authority  to  at- 
tack  such  enemy  merchant  ships  as  they  may  meet 
upon  the  ocean.  But  does  the  qualification  pro- 
duced by  the  usage  which  Vattel  describes,  (ad- 
mitting it  to  be  as  he  supposes,)  amount  to  this  ? 

The  rule  in  Vattel,  as  it  applies  to  the  peamn- 
tTy  of  a  countryj  is  connected  with  another — 
that  they  shall  not  ordinarily  be  made  the  objects 
of  hostility.  This  exemption  implies  a  corres- 
ponding forbearance  on  their  part  to  mingle  witii- 
out  the  orders  pf  the  state  in  offensive  war ;  and 
they  are  punished  if  they  violate  the  condition  of 
the  immunity.  This  apparent  severity  is  real 
mercy  ;  for  its  object  is  to  keep  the  peasantry  at 
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home,  and  to  confine  the  contentions,  and  con- 
Boqiiently  the  direct  effects  of  war  to  the  troops 
who  are  appointed  by  the  8tate  to  fight  its  battles. 
But  a  non-commissioned  merchant  vessel  upon 
the  high  neas  has  nothing  of  this  exemption.  She 
cannot  purchase  it  by  forbearance-^nay,  she  is  at 
every  moment  the  chosen  object  of  hostility,  as 
she  is  at  every  moment  peculiarly  exposed  to  it. 

So  far  as  the  supposed  usage  applies  to  priTa- 
teers^  it  has  no  bearing  upon  this  case.  It  may  be 
proper  to  confine  to  commissioned  vessels  the  right 
of  cruizing  for  the  mere  jmrposes  of  war  and 
prize.  Yet  it  may  be  equally  proper  to  leave  to 
an  armed  merchant  vessel  the  smaller  and  inciden- 
tal right  (modified  and  checked  in  its  exercise  by 
such  municipal  regulations  as  each  belligerent 
may  and  always  does  find  it  expedient  to  provide) 
to  act  offensively  against  the  public  enemies,  if  she 
chances  to  encounter  them.  At  any  rate,  as  the 
armament  of  a  merchant  vessel  is  sanctioned  by  the 
state  to  which  she  belongs,  and  is  evidenced  by  its 
passport,  it  must  depend  altogether  upon  the  laws 
of  that  state,  whether  this  sanction  amounts  to  a 
permission  to  commit  hostilities  in  transitu  or  not. 
And  I  think  I  may  venture  to  assert,  that  whatever 
inferences  may  be  drawn  from  loose  and  general 
dicta  to  be  found  in  a  very  few  works  upon  the 
law  of  nations,  no  instance  can  be  produced  in 
which  a  merchant  ship  attacking  an  enemy  vessel 
in  the  course  of  her  voyage,  has  received  the  treat- 
ment which  the  learned  council  for  the  claimant 


Digitized  by 


Google 


[  471  ] 

has  allotted  to  such  a  proceeding,  or  has  in  aiqr 
manner  been  punished,  or  even  in  any  degree 
censured. 

The  notions  of  Azvm  appear  (as  far  as  any 
intelligible  notions  can  be  collected  from  his 
work  called  a  Treatise  on  the  Maritime  Law  of 
Europe)  to  be  similar  to  those  of  Vattel,  and  con- 
sequently, do  not  touch  the  point  under  considera- 
tion. This  writer  has  not  been  able  to  satisfy 
himself  as  to '  the  propriety  of  the  practice  of 
Privateering;  or,  rather,  he  is  the  undisguised' 
advocate  (in  different  parts  of  his  book)  of  the 
two  opposite  opinions,  that  it  is  a  very  had  prac- 
ticej  and  d  very  good  one.  Thus  in  Part  2d,Nch. 
4,  s.  13,  (p.  2S2  of  the  translation,)  he  inveighs 
with  an  amiable  vehemence  against  it,  (bringing 
the  Abbe  Mably  to  his  assistance,)  and  in  the 
next  chapter  (p.  350)  gives  us  a  proud  panegyric 
upon  it,  and  stigmatizes  its  censurers  (and  of  course 
himself  and  the  ^^  virtuous  Mably*^)  as  '^  pretend- 
ed philoi^hers,'^  and  as  shallow  and  malignant 
declaimers.  Admit,  however,  that  this  m^^m^^ 
of  a  score  of  academies  does  se<!m  to  have  been 
steadily  of  opinion,  that  a  cruizer,  without  a 
commission,  or  something  equivalent  to  a  com- 
mission, must  be  regarded  as  *'  a  pirate  or  sea- 
robber" — "  Per  mara  discurrit  depradandi 
causa,  is  true,  as  he  tells  us,  of  a  privateer,  as 
well  B»oi9L  pirate.  They  differ,  as  he  also  assures 
us,  in  this — that  the  latter  pursues  all  vessels  in- 
discriminately, (as  Gasaregis  expresses  it,)  ^^  sine 
patsntibw  akeujm  princynsj  ex  propria  tantwm 
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ae  privata   auctaritate  f'   or   a«   Azuni   himself 
phrases  it,  "  without  any  commission  or  passport 
from  any  prince  or  sovereign'  state ;"  whilst  the 
former  attacks  pw&Zic  enemies  onli/j  and  has  a  spe- 
cial authority  for  that  object.     Now,  although  I 
am  not  convinced  that  a  cruizer  (against  public 
enemies)  is  necessarily  a  pirate,  because  she  wants 
a  commission,  and  am  even  very  sure  of  the  contra* 
ry,  I  content  myself  with  asking,  if  all  this  is  not  (as 
well  as  what  has  been  quoted  from  Yattel)  quite 
aside  from  the  case  of  an  armed  merchant  vessel,* 
sailing  under  the  passport  of  the  sovereign,   to 
whose  subjects  she  belongs,  not  as  h.  cruizer  fof 
prize  or  plunder,  not  depreedandi  caus&f  but  for 
commercial   purposes,  and   upon  a    commercial 
voyage,  and  only  using  her  authorized  force  as  an 
assailant  when  an  enemy  more  feeble  than  her- 
self comes  within  her  power  ? 

But  if  a  thousand  such  writers  as  Azuni,  or 
even  writers  of  a  much  higher  qrder,  had  incul- 
cated (as  they  do  not)  the  general  idea  th^t  an  arm- 
ed merchant  vessel  ought  only  to  defend  herself, 
and  can  never  attack  without  becoming  criminal^ 
I  should  still  have  this  successful  reply,  that  it  is 
not  for  a  general  rule  that  I  am  bound  to  contend ; 
that  the  Nereide  was  an  English  ship  ;  and  that  it 
is,  therefore,  enough  for  me  to  show  upon  this 
matter  the  ./air  of  England  as  it  has  always  been 
held  by  her  prize  tribunals,  and  acquiesced  in  by 
the  rest  of  the  world.  I  might,  indeed,  maintain 
that  when  1  show  the  unresisted  and  uncomplain- 
ed  of  law  and  custom  of  that  country  upon  a 
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great  maritime  subject,  I  have  gone  very  far  to 
show  the  law  and  custom  of  Europe,  or  at  le»st 
what  they  ought  to  be ;  but  as  my  purpose  does 
not  require  that  I  should  occupy  so  wide  a  field, 
I  shall  use  the  English  authorities  merely  as  sup- 
porting the  doctrine  (unquestionable  in  itself) 
which  I  have  quoted  from  Rutherforth  and  Vattel, 
and  as  proving  that  England  has  not  introduced, 
or  made  hersdf  a  party  to,  those  restraints,  which 
the  right  of  offensive  warfare,  possessed  upon 
original  principles,  by  her  armed  merchant  vessels^ 
are  alleged  to  be  subject ;  but,  on  the  contrary, 
that  her  government  and  courts  of  prize  always 
have  asserted,  in  the  most  explicit  manner,  the  ex- 
istence of  this  right,  and  always  have  encouraged 
its  practical  exercise. 

When  the  cases  to  which  I  am  about  to  refer 
for  this  purpose  come  to  be  considered,  it  will  be 
proper  to  bear  in  mind  the  distinction  between 
the  right  which  a  capturing  ship  acquires  in  the 
thing  captured,  and  the  validity  pr  legality  of  that 
capture.  Without  a  constant  attention  to  this 
distinction,  which  is  manifestly  the  creature  of 
municipal  law,  the  English  authorities  cannot  be 
understood.  In  England  it  depends  upon  the 
Prize  Act  and  the  royal  proclamation,  who  shall 
be  regularly  entitled  to  the  benefit  of  prizes.  The 
property  of  all  prizes  is  originally  in  the  govern* 
ment,  and  it  grants  that  property  how  and  to 
whom  it  pleases.  The  interest  in  prize  is  gua- 
ranteed cmly  to  a  camm%s8ione4  captor.  A  non- 
commissioned  vessel  cannot ,  therefore,  take  for 
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her  owa  benefit,  but  she  may  take  (and  that  to« 
as  an  assailant)  for  the  benefit  of  the  King  or 
Lord  High  Admiral,  and  may  expect  (and  always 
does  receive)  the  whole  or  a  part  of  the  proceeds 
from  the  justice,  or  if  you  choose,  the  politic 
b6unty  of  the  crown,  judiciaUy  not  aHntrarily 
dispensed,  as  a  reward  for  the  capture.  If  this 
be  so,  there  is  no  diffi^'ence,  according  to  the 
English  law,  between  a  commissioned  and  a  noo- 
commissioned  captor,  so  far  as  regards  the  legali- 
ty of  the  seizures  made  by  them  of  the  proper^ 
of  enemies*  The  sole  difference  is  that  a  com* 
missioned  captor  has  a,  positive  title  (derived  from 
the  previous  act  of  the  government)  to  the  thing 
taken,  and  that  the  non-commissioned  captor  has 
no  such  positive  title,  but  is  referred  altogether  for 
his  reward  to  what  is  called  the  diecretum  of 
the  executive  government^  which,  however,  is  not 
a  capricious  discretion,  but  is  to  be  guided  and 
carried  into  effect  by  the  Court  of  Admiralty,  with 
a  view  to  the  circumstances  of  each  case. 

The  cases  to  which  I  shall  refer,  (principally 
in  Robinson's  Admiralty  Reports,)  will  be  found, 
as  I  trust,  to  be  perfectly  conclusive  o»  this 
subject. 

The  case  of  the  Haase  (Rob.  Adm.  Rep.  vol- 
1,  p.  286)  was  that  of  an  enemy  ship,  taken  near 
the  Cape  of  Good  Hope,  by  a  non*commtssioned 
captor,  and  condemned  by  the  High  Court  of  Ad- 
miralty as  a  droit.  The  capturing  ship  (which 
was  fi.  South  a^a  Whaler)  was  the  aeeailant,  and 
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took  possession  of  the  prize  witliout  resistance* 
The  Court  gave  the  whole  of  the  proceeds  to  the 
captors  *upoQ  the  ground  of  peculiar  merit  in  fol- 
lowing part  of  the  cargo  (whioh  was  gunpowder) 
on  shore.  Now  if  this  capture  was  piraticaly 
the  condemnation  as  prize,  and  the  reward  de- 
creed to  the  captors  by  way  of  encouraging  them 
and  others  to  the  perpetration  of  similar  outrages, 
will  require  more  apology  than  the  judgments 
of  that  great  man,  Sir  William  Scott,  are  usually 
supposed  to  stand  in  need  of. 

In  the  same  book  (in  a  note  to  the  case  of  the 
Rebeckah,  p.  251)  the  orders  in  council  of  1665, 
(containing  the  grant  to  the  Lord  High  Admiral 
of  fiuch  prizes  as  are  now  called  Drmis  of  Admi- 
ralty) are  set  forth.  The  second  article  is, 
*'  That  all  enemies'  ships  and  goods  casually  met 
*\  at  sea,  and  seized  by  any  vessel  not  commis- 
''  sioned,  do  belong  to  the  Lord  High  Admiral.'' 
I  suppose  that  nobody  can  fail  to  perceive  that 
this  article  expressly  recognizes  the  validity  of 
the  seizures  of  which  it  speaks,  without  regarding 
who  may  be  the  assailants,  it  being  sufficient  that 
the  ships  and  goods  belong  to  '^  enemies,"  and  are 
*'  casually  met  at  sea."  The  article  not  only  re- 
cognizes the  validity  of  evety  such  seizure,  and 
its  legal  effect  as  producing  prize  of  war  for  the 
crown,  but  founds  upon  it  a  benelioial  grant  to  the 
!Lord  High  Admiral.  And  the  subsequent  prac- 
tice has  been  in  conformity  with  the  article,  ex- 
cept only  that  (the  office  of  Lord  High  Admiral 


Digitized  by 


Google 


[  476  ] 

being  discontinued)  the  crown  now  takes  .the 
prize,  (as  it  originally  took  It,)  subject  to  the  cap- 
tors' claim  in  the  nature  of  salvage  or  reward* 

The  case  of  the  San  Bernardo,  in  the  same  vo- 
lume, (p.  178,)  was  that  of  a  recapture  in  1799t 
of  a  Spanish  ship  out  of  the  hands  of  the  French, 
by  an  English  non-commissioned  vessel.  There- 
captured  vessel  (being  enemy's  property)  was 
condemned  as  a  droit j  and  a  reward  out  of  the  pro- 
ceeds was  decreed  to  the  recaptors,  although  they 
were  not,  and  could  not  (under  the  circumstances 
stated)  beattaclced  by  either  the  French  vessel  or 
the  Spanish.  Upon  this  case  it  is  only  necessary 
to  remark,  that  if  a  non-commissioned  vessel  can- 
not capture  an  enemy's  vessel,  (without  being  first 
assailed,)  neither  can  she  recapture  (uhlesQ  on  the 
same  condition)  an  enemy  vessel  from  an  enemy 
vessel.  In  truth,  such  a  recapture  is  rather  a  dou- 
ble capture,  with  reference  to  those  upon  whom 
it  acts — since  it  acts  upon  two  belligerents  at  the 
same  time. 

In  the  second  volume  of  Robinson's  Admiralty 
Reports,  p.  284,  in  a  note  to  the  case  of  the  Cape 
of  Good  Hope,  the  cases  of  the  Spitfire  €uid  Glut- 
ton are' reported.  In  both ^  these  cases,  shares 
were  allowed  on  account  of  the  non-cbmmissioned 
vessels  (which  not  only  asuailed  but  chased  for  a 
considerable  time)  as  Droits  of  Admiralty.  These 
were  cases  of  what  is  called  co-opebation  be* 
tween  commissioned  and  non-commissioned  ves- 
sels ;  and,  consequently,  no  cases  could  more  ex* 
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plicitly  assert  the  equality  (not  in  point  of  inno- 
cence only,  but  in  legal  effect)  between  the  acts  of 
a  non-commissioned  vessel  and  those  of  a  com- 
missioned vesHcl  in  attacking  and  subduing  the 
ship  of  an  enemy.  If  the  acts  of  the  non-commis- 
sioned vessels  were  on  these  occasions  consider- 
ed as  piratical,  or  in  any  degree  unlawful,  or 
otherwise  reprehensible,  nothing  could  have  been 
less  admissible  thap  to  let  in  the  crown  to  shares 
on  the  foundation  of  those  acts,  to  the  prejudice 
of  those  who  had  an  acknowledged  right  by  their 
commission,  by  the  King's  proclamation,  and  by 
act  of  Parliament,  to  make  the  captures  for  their 
own  exclusive  benefit.  And  this  impropriety 
was  particularly  manifest  in  the  case  of  the  Spit- 
fre^  who,  although  she  chased  in  concert  with  the 
ProDidencBy  does  not  appear  to  have  contributed 
to  the  capture  otherwise  than  constructively.* 

If  it  should  be  said  {hat  the  authority  of  the^ 
non-commissioned  auxiliary  captors  depended 
upon  and  arose  out  of  the  authority,  or  out  of  the 
principal  agency,  of  the  commissioned  captors 
with  whom  they  acted,  the  answer  is  fourfold. 
1st.  That  none  of  the  other  cases  support  such  a 
notion.  2dly.  That  the  authority  of  the  commis- 
sioned captors  was  not  a  communicable  authority^ 
3dly.  That  if  the  non-commissioned  captors 
acted  (in  contemplation  of  law)  un<ier  the  autho- 
rity of  the  commissions  of  the  other  ships,  there 
could  have  been  no  question  about  i/roe^-^the 
whole  would  have  been  disposed  of  aa  prize  un- 
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der  the  ac^t  of  Parliament.  And,  4thlyy  tliat  in 
the  case  of  the  Glutton,  she  (having  no  commis- 
sion at  ail;  was,  by  reason  of  her  being  far  to 
windward  when  the  prize  hove  in  sight,  and  of 
her  using  that  advantage  with  promptitude  and 
dexterity,  without  any  orders  from,  or  subservieucy 
to,  the  ships  that  were  commissioned,  the  main 
cause  of  the  capture,  and  that  it  was  certiOed  by 
the  commanders  of  the  other  ships  that  this  was 
so,  and  that  but  f(»r  the  Glutton  the  capture  would 
have  been  impossible.  The  Glutton,  the  non- 
commissioned vessel,  led,  therefore,  in  this  enter- 
prize,  aiid  the  others  simply  co-operated  with  her 
as  a  principal.  So  that  the  two  cases,  taken  to- 
gether, affirm  distinctly  the  perfect  legality  of  an 
attack  by  a  non-commissioned  captor,  whether 
secondarily  and  in  dependence  upon,  or  primarily 
and  (as  duxfacti)  ilidependently  of,  a  commis- 
sioned captor,  who  co-operates  with  him ;  and, 
consequently,  they  affirm  that  a  non-commission- 
ed vessel  may  alone  attack,  and,  if  she  is  able, 
capture.  And  here  it  ought  to  be  observed,  that 
in  the  principai  case,  (the  Cape  of  Good  Hope,) 
the  universal  legality  of  attack  and  capture  by 
non-commissioned  vessels  is  taken '(as  how  could 
it  be  otherwise  t)  for  granted  by  the  Court,  andad- 
mitted  by  every  body.  Indeed,  I  feel  confident, 
that  it  is  now  questioned  fqi;  the  first  time. 

To  the  cases  already  mentioned,  may  be  add- 
ed that  of  the  Fortuna,  (Rob.  Adm.  liep.  vol.  4, 
p*  78,)  as  that  of  a  recapture  of  an  English  ship. 
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with  a  French  cargo  on  board,  by  non-commis- 
sioned persons  who  were  not  assailed.  The  ship 
wan  restored  to  her  owner,  but  the  cargo  was  con«- 
demned  as  a  droits  and  the  whole  proceeds  (of 
small  amount)  were  decreed  to  the  captors.  Ano- 
ther protected  and  rewarded  piracy ! 

In  the  case  of  the  Melomasne,  (Rob.  Adm. 
Rep.  vol.  5,  p.  41,)  the  law  is  laid  down  without 
any  exception,  and  in  the  most  precise  terms,  that 
a  capture  by  a  non-commissioned  vessel  is  right- 
ful, although  it  enures  to  the  benefit  of  the  King 
in  his  office  of  Admiralty,  in  the  manner  already 
explained*  Exclusively  of  the  consideration  that 
the  Court,  in  laying  down  the  general  rule  in  that 
case,  does  not  limit  it  to  the  case  of  defence,  as 
it  would  undoubtedly  have  done  if  it  had  con- 
ceived .  the  rule  to  be  subject  to  that  limitation, 
even  if  the  case  in  which  it  was  pronouncing  its 
judgment  was  not  that  of  an  attaek^  it  is  decisive 
that  by  its  sentence  it  sttstains  die  capture  (as  a 
droit)  by  the  non-commissiofied  captor,  who  was 
the  sole  Ofisailantj  and  rejects  the  claim  of  Cap- 
tain Aylmer  of  the  Dragon,  (a  king's  s^bip,)  who 
claimed  the  prise  against  the  Admiralty,  as  having 
been  made  under  his  authority,  which  authority 
was  considered  by  the  Court,  however,  as  amount- 
ing to  no  authority  at  sdl,  and  therefore  as  leaving 
the  case  to  be  dealt  with  as  that  of  a  capture  by 
a  non-commissioned  boat,  and  consequently  a 
capture  for  the  ihenefit  of  the  crown. 

It  would  be  idle  upoA  such  a  point  to  aecumu^ 
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late  authorities.  It  is  suflGicient  to  say  that  the 
High  Court  of  Admiralty  of  England,  which  has 
for  many  years. been  adorned  by  the  most  illus- 
trious  of  jurists,  and  one  of  the  most  amiable  of 
mankind,  has  been  in  the  habit  of  offering  boun- 
ties to  piracy  and  temptations  to  licentious  plun- 
der, if  ray  learned  friend  be  warranted  in  his 
doctrine. 

I  could,  if  it  were  necessary,  cite  many  other 
cases,  (some  of  which  will  be  found  in  the  Ap- 
pendix to  the  second  volume  of  Dr.  Brown's  Civil 
and  Admiralty  Law,)  but  I  hold  this  matter  to  be 
too  clear  to  be  gravely  contested  in  a  tribunal  like 
this. 

I  assume,  then,  the  truth  of  the  position  with 
which  in  this  branch  of  the  argument  I  com- 
menced, and  I  ask  with  confidence,  if  it  is  to  be 
endured,  that  neutrals  shall  assemble,  on  the  high 
road  of  trade  for  the  purposes  of  any  commerce, 
(whether  altogether  their  own  or  partly  their  own, 
and  partly  that  of  a  belligerent,  as  would  seem 
to  be  the  case  on  this  occas^ion,)  ships  fitted  for 
warlike  purposes  as  well  as  for  defence,  belong- 
ing to,  and  commanded,  and  managed  by  the  sub- 
jects of  a  belligerent,  and  therefore  having  pow- 
er, as  far  as  it  goes,  and  inclination  without  limit 
or  control,  to  harm  the  opposite  belligerent  by  an- 
noying his  trade  as  well  as  by  resisting  his  right  of 
search  ?  I  ask  if  it  is  to  be  endured,  that  neutrals 
shall  thus  make  themselves  the  allies  oC  the 
English  law  of  droits j  an  important  portion  of  the 
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English  system  of  naval  hostility,  tremendous 
enough  in  the  actual  state  of  the  world  without 
its  aid  ?  It  is  with  you  to  sanction  this  anomaly  if 
you  choose,  and  if  you  do  sanction  it,  the  nation 
must  bear  the  consequences  ;  but  I  have  a  firm 
persuasion  that  we  shall  not  hastily  be  saddled 
with  a  doctrine  so  fatal  in  its  tendency,  especially 
as  the  authority  of  your  judgment,  great  as  it  is, 
will  not,  undoubtedly  will  not,  obtain  for  us  a  re- 
ciprocal sacrifice  in  any  country  upon  earth. 

[He  then  proceeds  to  consider  the  opposite  ar- 
gument, that  the  text  writers  on  the  law  of  nations 
having  made  no  exception  to  the  general  right  6f 
neutrals  to  carry -their  goods  in  enemy  ships,  this 
right  must  extend  even  to  armed  vessels.] 

The  learned  gentlemen  refer  us  in  the  first 
place  to  Bynkershoek,  and  Ward,  and  Azuni,* 
and  other  writers  upon  the  law  of  nations,  who  are 
imagined  to  have  given  opinions  upon  t|;iis  point. 
These  writers  do  certainly  concur  in  declaring 
that  neutrals  cannot  be  prevented  from  employing 
the  vessels  of  either  of  the  belligerents  for  the 
purpose  of  continuing  their  lawful  commerce  ;  but 
they  lend  no  colour  to  the  doctrine  that  the  armed 
vessels  of  a  belligerent  may,  by  being  so  employ- 
ed, be  made  the  means  of  withdrawing  the  car- 
go from  the  inspection  of  the  -other  belligerent, 

♦  Bynk.  Qusest.  Jur.  Pub.  1.  1,  c.  13.  Azuni,  vol.  2,  p.  194. 
196.  (Mr.  Johnson's  Transl.)  Vattel,  Droit  des  Gens,  1.  3,  c.  7, 
s.  1 16,  et  seq,  Grotius,  de  J.  Bac.  P.  1.  3,  c.  6,  Ward  on  Contra- 
band, p.  136.       ' 
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as  well  as  of  augmenting  the  perils  to  which  the 
unarmed  trade  of  that  belligerent  would  otherwise 
be  exposed.  -The  treatises  which  ha?e  been  re- 
ferred to  would  be  very  good  authorities  to  prove 
(if  it  were  denied)  that  enemy  ships  do  not  neces- 
sarily make  enemy  goods.  They  go  so  far  and 
no  farther.  The  single  purpose  of  their  authors^ 
was  to  investigate  and  condemn  the  sweeping 
rule,  adopted  by  several  maritime  states,  and  at 
one  time  approved  by  Grotiu»— '*  ex  navibus  res 
praedse  subjiciuntur."  And  this  purpose  did  not 
call  upon  them  to  settle,  or  even  consider,  the 
matter  of  the  present  discussion.  The  question 
whether  a  hoUile  fiag  ought  bf  itself  to  infect 
with  a  hostile  character  the  goods  of  a  friend, 
may  be  answered  in  the  negative,  without  in  the 
least  affecting  the  question,  whether^  if  a  hostile 
firrce  be  added  to  the  flag,  a  neutral  can  advisedly 
hire  it  without  responsibility  for  the  consequences. 
The  first  question  looks  exclusively  to  the  nation- 
^  character  of  a  commercial  vehicle,  the  second 
to  a  military  adjunct,  which  in  no  degree  contri- 
butes to  constitute  that  character,  or  to  form  that 
vehicle.  A  ship  is  as  much  an  enemy  ship,  and 
as  completely  a  conveyance  for  neutral  commodi- 
ties, without  an  armament  as  with  it.  An  arma- 
ment makes  her  more  than  a  mere  commercial 
conveyance  for  the  purposes  of  a  neutral,  by  su- 
perinducing warlike  accompaniments,  and  worse 
than  such  a  couveyance,  by  introducing  an  incum- 
brance unfriendly  (nautically  speaking)  to  speed 
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and  safety.  In  a  word,  the  general  proposition 
that  the  character  of  the  bottom  does  not  ipso 
jurer  fix  the  character  of  the  goods,  is  entirely 
wide  of  a  proposition  which  asserts  the  effect  of 
hostile  equipment  and  resistance,  let  the  bottom 
be  what  it  may ;  and,  consequently,  nothing  is 
gained,  to  the  prejudice  of  the  jatter  proposition, 
by  showing  thai  jurists  are  agreed  in  favour  of  the 
former. 

But  it  is,  nevertheless,  possible  that  we  may 
discover,  either  in  the  terms  in  which  these  great 
teachers  of  legal  wisdom  have  enunciated  the 
.  former  proposition,  or  in  their  reasonings  upon  it, 
a  sufficiently  clear  indication  of  their  opinion  up- 
on the  subject  of  our  inquiry.  It  is,  indeed,  to  be 
expected  that  their  language  and  illustrations  will 
point  to  a  universal  conclusion,  spreading  itself 
over  every  variety  and  combination  of  circum- 
stances, if  such  a  conclusion  was  intended ;  and, 
on  the  contrary,  that,  if  a  conclusion,  applicable 
simply  to  the  quality  and  character  of  the  owner 
of  the  vehicle  employed  by  a  neutral  merchant, 
was  in  view,  we  shall  find  the  phraseology  which 
expresses  it,  and  the  illustrations  which  recom* 
mend  it,  suited  to  that  view. 

The  13th  chapter  of  the  first  book  of  Bynker- 
ahoek's  Qufi&stiones  Juris  Publici,  to  which  we  have 
been  referred,  proieseles  to  treat  *^De  amicorum 
'^  bonis,  in  hostium  navibus  repertis,'^  and  by  the 
statement  of  a  doubt  ascribed  to  Grotius — '^  an 
'^  bona  amicorum,  in  hostium  navibus  reperta. 
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'^  pro  hostilibus  essent  habenda,^'  announces  the 
question  to  be  disposed  of.  Tbis.question,  rest- 
ing upon  the  single  fact^  that  the  ship  in  which 
the  friendly  goods  are  found,  belongs  to  an  enemtff 
obviously  inquires  nothing  more  than  whether, 
on  that  account^  the  goods  may  be  confiscated — 
and  throughout  the  chapter  it  is  so  treated.  ''  Nam 
'^  cur  mihi  non  liceat  uti  nare  amici  mei,  quan- 
.  '<  quam  tui  hostis,  ad  transvehenda^  merces 
'^  meas  ?"  Quare  si  ejus  navem  operamque  con- 
"  duxerim,  ut  res  meas  trans  mare  vehat,"  &c. 
— "  pro  mercede  ejus  uti  nave  ad  utilitatem  meam/' 
&c.  In  all  this,  and  in  whatever  else  the  chapter 
contains,  there  is  no  allusion  to  any  thing  but  the 
mere  vehicle  '^ ad  transvehendas  mercesj^  and  to 
the  ownership  of  that  vehicle.  The  phraseology 
is  appropriate  to  define  a  merchant  vessel  in  her 
ordinary  state,  with  nothing  to  distinguish  her  but 
her  enemy  character.  It  is  not  adapted  to  convey 
the  idea  of  a  vessel  which  has  passed  into  a  new 
state  by  the  union  of  faculties  for  war  with  those 
for  transportation. 

As  to  the  reasoning,  it  manifestly  stops  at  the 
point  I  have  mentioned.  ^'  Licet  mihi  pum  hoste 
'^  tuo  commercia  frequentare  ;  quod  si  liceat,  lice- 
'^  bit  quoque  cum  eo  quoscunque  contractus  cele- 
'^  brare,  emere,  vendere,  locare,  conducere,  atque 
"  ita  porro.^'  '^  Cape  quodcunque  est  hostis  tai ; 
''sed  mihi  redde  quod  meum  est,  quia  amicus 
'<  tuus  sum,  et  impositione  rerum  mearum  nikU 
*^  nwlitus  sum  in  necem  tuam^^  The  general  posi- 
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tion  that  I  have  a  right  to  trade  with  your  eo^my,  and 
consequently  to  make  contracts  with  him,  is  here 
found  without  any  one  of  the  limits  which  belong 
to  it ;  but  we  know  that  Bynkershoek  could  not 
and  did  not  mean  to  have  it  so  understood.  He 
was  aware,  and  has  elsewhere  shown,  that  it  was 
restricted  by  the  state  of  war.  He  knew,  for  ex- 
ample, that  a  neutral  could  generally  buy,  sell^ 
hire,  and  let  to  hire,  from  and  to  a  belligerent : 
but  not  hire  or  sell  to  a  belligerent  a  vessel  of 
war,  or  even  a  passport ;  or  contract  to  send  him 
qontraband,  or  to  carry  his  despatches,  or  to  sup-, 
ply  his  blockaded  ports,  or  to  disguise  his  goods 
as  his  own,  or  to' send  him  goods  to  become  his  on 
their  arrival,  to  save  the  risk  bf  capture  in  tran- 
situ. We  can  only  account  for  his  arguing  in  this 
place  upon  the  general  right  without  noticing  any 
modification  which  vi^ar  imposed  upon  it,  by  sup- 
posing that  he  was  reasoning  upon  the  common 
condition  of  neutral  traffic  unassociated  with  the 
use  of  force,  or  with  any  other  hostile  quality,  and 
in  no  situation  to  come  in  collision  with  any  of 
the  parties  to  the  war.  And  this  supposition  is 
confirmed  by  the  quiet  assumption  (without  proof) 
with  which  the  observation  last  quoted  concludes', 
that  by  the  employment  of  the  enemy  ship  the 
neutral  attempts  nothing  to  the  prejudice  of  the 
opposite  belligerent.  This  assumption  was  not 
unnatural,  if  none  but  an  unarmed  vessel  was  in 
his  mind  :  but  if  his  view  extended  to  a  ship  pro- 
vided with  warlike  equipment,  it  was  rather  an 

62 


Digitized  by 


Google 


[  486  ] 

extraordinary  postulate  for  ko  able  a  reasoner  as 
Bynkert^hoek  to  assume. 

The  pnsisage  in  the  controrersiai  treatise  pub- 
lished by  Mr.  Ward  in  1801,  on  the  relative  rights 
and  dutied  of  belligerent  and  neutral  powers,* 
which  bail  been  referred  toon  the  otber  side,  runs 
thus  :  *  The  riaht  of  an  impartial  neutral  to  con- 
'^  tinue  his  trade  with  each  belligerent,  so  long  as 
^^  that  trade  can  in  no  rety^ect  do  injury  to 
"  cither y  is  certainly  uncontested  and  incontesti- 
^^  bte ;  and  it  would  be  difficult  to  show  the  in- 
"  jury,  or  what  interference  there  is  in  the  war,  by 
*^  placing  such  goods  as  are  sacred,  from  their 
"  neutrality,  and  have,  therefore,  a  right  of  pas- 
''  sage  all  over  the  world,  under  the  care  and  pro- 
**  tection  of  a  belligerent  Jlag.  Something  in 
"  point  of  prudence  may  be  urged,  to  prevent 
"their  being  exposed  to  the  accidents  of  war; 
"  but  if  the  neutral  chooses  to  risk  this,  it  is  im- 
"  possible,  I  think,  to  conceive  a  well-founded  rea- 
"  son  for  supposing,  that  any  cottfiiction  of  rights 
"  between  him  and  the  other  belligerent  can  arise 
"  from  the  procedure.  This  then,  seems  an  in- 
"  nocent,  and,  therefore,  a  natural  right  in  the  neu- 
**  tral ;  as  such  formed  one  of  the  provisions  of 
"  the  consfolatOj  and  as  such  was  approved  by 
"  Bynkershoek,*'  &c.  (Q,  J.  Pub.  c.  xiv.),p.  136. 
Now  what  is  maintained  in  this  passage  is,  that  a 

^[Tbe  title  of  this  book  is  *^  An  Eu«y  on  Contraband  :  beiof 
a  coniinuation  of  the  Treatise  of  the  Relative  Bights  and  Duties 
of  Belligerent  and  NeuUal  Nations  in  Maritime  Affairs."] 


Digitized  by 


Google 


[  487  ] 

neutral  may  trade  in  a  belligerent  vessel  and  under 
a  belligerent  ^g,  m  opposition  to  the  doctiiney 
that  the  national  character  of  the  ship  ought  to 
conclude  that  of  the  cargo— or  as  he  elsewhere 
phrases  it,  ^Uhat  all  should  Obey  the  national 
character  of  the  ship,"  The  author  states  ex- 
pressly,  that  the  right  of  which  he  is  speaking,  and 
which  only  he  had  in  his  view,  formed  one  of  the 
provisions  of  the  consolato,  and  was  approved  by 
Bynkershoek.  What  right  Was  approved  by  Byn- 
kershoek/  we  have  already  seen ;  and  every 
body  knows  that  the  consotato  refers  only  to  the 
property  of  the  Vessel,  and  makes  tio  provision 
for  the  case  of  a  military  equipment  which  nothing 
but  a  direct  provision  could  sanction.  Besidest 
the  main  ground  upon  which  Mr.  Ward  pli^ces 
the  right  is  that  the  goods  are  sacred  from  their 
neutrality.  Now  it  is  impossible  that  this  should 
be  known  without  the  exercise  of  that  right  of 
visitation  and  search,  to  which  he  insists  that  eve- 
ry belligerent  is  entitled  :  and  consequently  he 
must  mean  that  the  belligerent  vessel  which 
carries  the  goods  said  to  be  neutral,  is  not  to  be  in 
a  situation  to  contest  by  force  the  exercise  of  that 
right.  Moreover,  the  expressions,  >^  so  long  as 
^'  that  trade  can  in  no  respect  do  injury  to  either'' 
show  his  meaning  to  be  that  it  is  not  to  be  a 
trade,  which  provides  resistance  to  the  right  of 
search)  and  increases  the  hostile  means  of  one  of 
the^  belligerents  on  the  seas.  And,  again,  when  in 
his  reasoning  he  says  that  he  cannot  conceive 
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how  the  privilege  which  he  admits  can  produi^e 
"  any  conflictioq  of  rights"  between  the  neutral  and 
the  opposite  belligerent,  it  is  quite  impossible  that 
he  should  have  in  his  mind  the  case  of  a  delibe- 
rate resistance  to  that  very  right  of  visitation  and 
search  which  it  was  the  great  object  of  his  trea- 
tise to  uphold. 

In  truth,  Mr.  Ward  is  in  this  place  contending 
that  the  principle  of  "  free  ships  free  goods"  is 
not  **a  natural  right," — and  he  endeavours  to 
prove  it  by  showing  (among  other  things)  that  the 
principle  which  is  usually  associated  with  it  in 
treaties,^*that  ^'  enemy  ships  shall  make  enemy 
goods"  is  a  violation  of  natural  right.  For  this 
purpose  it  was  not  necessary  to  discuss  or  decide 
the  present  question:  and,  accordingly,  he  does 
not  meddle  wit^h  it,  unless  what  he  says  about  *^  the 
accidents  of  war,"  to  which  neutral  property  is 
exposed  in  belligerent  vessels  should  be  thought 
to  touch  it. 

The  first  passage  referred  to  in  Azuni^s  book 
amounts  only  to  this — that  neutrals  cannot  be 
prevented  from  employing  the  vessels  of  either  of 
the  belligerents  for  the  purpose  of  continuing  their 
peace  trade,  unless  by  interfering  in  the  war 
"  they  depart  from  that  perfect  neutrality  tthtch 
"  they  are  bound  to  observe.^^  It  i«  a  gratuitoa« 
supposition  that  this  passage  was  meant  to  in- 
clude vessels  fitted  for  aggression  and  resistance. 
Nay — the  supposition  is  worse  than  gratuitous.  It 
is  impliedly  forbidden  by  the  reference  to  the 


Digitized  by 


Google 


[  489  ] 

peace  trade  of  the  neutral  as  that  which  is  to  be 
authorized  in  the  vessels  alluded  to,  and  by  the 
exception  of  all  cases  in  which  the  neutral  inter- 
feres in  the  war,  or  in  any  degree  deserts  his 
neutrality. 

Such  a  large  exception  goes  the  whole  length 
of  my  doctrine,  if  it  means  any  thing :  and  there 
was  no  necessity  to  make  it  special,  unless  it  was 
presumed  that  common  sense  had  left  the  world; 
It  was  too  obvious  to  require  any  particular  men- 
tion, that  it  was  an  interposition  in  the  war  and 
inconsistent   with   pure  neutrality  to   employ   a 
vessel  equipped  for  battle  and  certain  to  engage 
in  it  (to  exempt  the  neutral  from  the  observance 
ef  his  known  duties)  if  it  could  be   done  with  a 
prospect  of  success,  and  certain  also  to  act  offen- 
iively  if  a  suitable  occasion  presented  itself.     It 
was  enough  to  lay  down  the  wide  caution  against 
any  use  or  employment  of  hostile  force,  which  not ' 
being  capable  of  any  check,  on  account  of  the 
direction  to  which  it  is  subject  and  the  disposition 
which  belongs  to  it,  cannot  be  employed  without 
embarking  in  the  war  and  taking  an  unneutral 
attitude.     We  are  told  by  Ward,  (vol.  II.  p.  10,) 
in  the  language  of  Hubner^  who  has  been  called 
"the   great  champion   of  neutral  rights,"    that 
*'  Toute  neutrality  consiste  dans  une  inaction  en- 
"  tiire  relativement  d  la  guerre ;"    And  I  know 
not  how  a  neutral  can  be  said  to  be  wholly  inac- 
tive relatively  to  the  war,  who  allies  himself  by 
cK>mpact  with  warlike  means  and  hostile  disposi- 


Digitized  by 


Google 


[490] 

tioDS  and  intentions,  which,  when  ^e  has  once  con- 
nected himself  with  them,  he  knows  he  cannot 
restrain,  and  to  which  he  alone  gives  all  the  acti- 
vity and  all  the  power  of  mischief  which  they  pos- 
sess. It  is  difficult  to  conceive  how  he  who  has 
prepared  and  hired  the  power  of  warlike  combat^ 
with  a  knowledge  that  the  desire,  duty,  and  deter- 
mination to  combat  are  united  with  that  power, 
can  be  said  to  be  thus  ina<*tive,  and  especially 
when  combat  has  actually  followed  his  arrange- 
ments as  their  regular  consequence.  Self-evident 
propositions  do  not  require  to  be  set  forth  in  de- 
tail, and  the  wonder  is  that  we  should  expect  it. 
On  the  other  hand,  if  a  neutral  can  do  this,  it  is 
but  reasonable  to  suppose  that  his  right  to  do  so 
would  be  suited  with  precision  even  by  such  scio- 
lists as  Azimi. 

But  if  the  exception  in  Azuni  does  not  plainly 
exclude,  (as  I  have  no  doubt  it  doei^,)  from  the 
neutraPs  privileges,  the  employment  of  ships 
equipped  for  battle,  it  does  at  anjr  rate  reduce  all 
that  he  says  as  an  authority  on  the  extent  of  that 
privilege  to  nothing,  since  the  phraseology  in  which 
Azuni  has  defined  the  privilege  is  at  least  as  equi- 
vocal as  the  exception.  An  ambiguous  general 
rule  given  by  a  feeble  writer,  who  qualifies  it  by 
an  ambiguous  general  exception,  may  alfurd  mat- 
ter for  controversy,  but  can  scarcely  contribute  to 
settle  one. 

Heineccius,  Grotius,  Hubner,  Vattel,  and  oth- 
ers are  quoted  by  Azuni,  (vol.  2,  p.  194,  195,) 
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but  they  simply  state,  what  doubtless  Azuni  meant 
to  state,  the  general  doctrine  (which  I  d4»  not  mean 
to  dispute,  although  it  was  once  disputed)  that 
friendly  goods  are  not  pri^e  merely  because  taken 
in  a  vessel  belonging  to  the  enemy.  It  is  impos- 
sible to  make  any  thing  like  an  authority,  for  the 
doctrine  of  the  learned  counsel,  out  of  any  or  all 
of  these  loose  dicta,  the  subject  of  which  was,  as  I 
have  already  said,  the  efreetH>f  the  flag  and  owner- 
ship of  the  vessel  upon  the  character  of  the  cargo. 

The  other  passage  in  Azuni  which  the  counsel 
refers  to  is  no  more  to  his  purpose  than  that  which 
I  have  examined. 

^*  Belligerents  have  no  right  over  the  efiects  of 
'^  friends  and  neutrals,  in  whatever  place  they 
^^  may  be  found,  though  within  the  UrriUmf  or  in 
'*  the  vessels  of  enemies.  For  this  reason,  when  a 
**  maritime  cit;^  is  taken  by  assault,  or  in  any 
'*  other  way,  the  belligerent  cannot  seize  the  iieu<^ 
**  tral  vessels  found  in  the  port,  nor  their  cargoes, 
''  unless  they  are  contraband  of  war,  and  unless 
**  the  captains  have  taken  up  arms  or  voluntarily 
'^seconded  the  enemy  in  their  resistance.  For 
*^  a  stronger  reason  ought  the  goods  of  neotrals^ 
**  found  on  board  the  ship  of  an  enemy,  to  be  con- 
<<  sidered  as  free,  since  it  cannot  be  regarded  as 
"  the  territory  of  the  enemy." 

Now  there  is  ndthing  in  this  passage  whieh  re- 
quires to  be  noticed,  save  only  what  relates  to  neu- 
tral vessels  and  cargoes  found  in  the  port  of  a 
captured  city,  which  seems  to  be  much  confided 
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in  by  the;*  learned  counsel  a$  favourable  to  his 
case !  I  shall  concede  that  the  law  is  as  Azuni 
states  it.  I  only  marvel  that  it  is  thought  to  have 
any  bearing  upon  the  present  subject. 

It  cannot  be  doubted  that  a  neutral  who  is  found 
on  a  lawful  errand,  in  a  captured  place  on  land 
with  which  he  has  contracted  no  hostile  obliga- 
tions of  any  sort,  (as  is  supposed  in  the  case  put  by 
Azuni)  is  innocent  in  every  view/  and  cannot  be 
the  lawful  object  of  hostility  :  if  it  were  otherwise, 
every  belligerent  maritime  city  would  be  in  a  state 
of  constructive  blockade  of  a  perfectly  new  in- 
vention.    The  supposed  position  of  the  neutral 
relatively  to  the  captured  place  necessarily  ex- 
cludes the  idea  of  penalty.     He  has  not  given, 
or  contributed  to  give  to  that  place  the  military 
capacity  which  it  has  exerted.  He  did  not  erect, 
or  assist  in  erecting  its  fortifications,  in  levying 
or  paying  its  garrison,  in  furnishing  its  arms  or 
stores.  He  has  not  hired  those  fortifications  with 
their  appendagei^,  or  in  any  way  produced  or  in- 
creased  their  means  of  annoyance  or  defence. 
He  has  no  connexion  with  the  place,  further  than 
that  he  is  in  it,  upon  a  fair  and  altogether  neutral 
motive,  not  injurious  to  any  body,  or  capable  of 
becoming  so.    But  suppose  that,  for  the  purposes 
of  his  trade,  or  for  any  other  purpose,  he   bad 
hired  the  fortresses,  the  troops,  the  cannon,  the 
ammunition,  the  provisions,  and  all  the  means  and 
implements  of  war,  with  which,  as  with  a  milita- 
ry force,  he  bad  united  himself  and  his  concerns. 
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Suppose  that  the  fortifications  had  been  erected 
for  his  accommodation,  or  being  erected  before, 
had  become  his  by  special  covenant,  that  but  for 
his  views  and  conduct  they  had  been  impotent  and 
harmless,  or  had  not  been  there  at  all :  suppose^ 
in  a  word,  that  he  is  not  only  the  tenant  of  them,  but 
creator  of  all  that  constitutes  their  faculty  to  mis- 
chief his  friends,  and  that  he  has  led  the  command 
of  them  to  those  who  are  at  public  enmity  with  those 
friends,  without  reserving  any  power  in  himself 
to  counteract  the  effects  of  that  enmity,  and  that 
then  he  has  placed  his  property  and  himself  un- 
der their  auspices !  Will  the  learned  gentleman 
tell  us  that  he  and  his  property  would  then  be  neu- 
tral in  the  view  of  th^se  by  whom  the  place  is  as- 
sailed and  captured,  and  against  whom  it  has  used 
the  power  which  he  has  furnished,  or  contributed 
to  furnish  to  it  ?  I  am  sure  he  will  not.  Yet  this 
is  the  analogous  case.  The  Nereide^was  a  move- 
able fortress  which  the  claimant  brought  upon  the 
seas.  She  would  not  have  been  there  but  for 
him.  Her  armament  was  his  armament./  Her 
power  was  his  power.  He  drew  that  armament 
and  that  power  into  conflict,  or  into  the  opportu- 
nity of  conflict  'with  the  opposite  belligerent,  with 
a  thorough  conviction  that  conflict  and  opportu- 
nity would,  and  must  be  the  same  thing.  From 
the  master  to  the  meanest  sailor,  every  man  on 
board,  fought  at  his  cost  and  by  his  original  pro- 
curement. But  in  the  other  case,  it  is*  assumed 
by  Azuni  that  the  neutral  has  nothing  to  do  with 
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the  matter.  He  entered  the  place  before  itVas 
attacked.  He  had  the  clearest  right  to  do  so.  He 
sought  no  protection  from  the  force  on  which  it 
relied  for  its  defence.  He  did  nothing  towards 
the  organization  or  maintenance  of  that  force. 
He  made  no  covenant  with  it,  or  its  owners.  He 
did  not  employ  it,  or  assist  in  its  operations :  and, 
consequently;  had  no  more  connexion  with  it  than 
if  he  and  his  property  had  been  on  the  opposite 
point  of  the  globe.  The  place  would  not  have 
been  the  less  attacked  if  he  and  his  prbperty  had 
not  been  in  it,  nor  would  it  have  been  better  or 
worse  defended.  The  whole  .  transaction  passes 
without  involving  or  touching  him  in  the  slightest 
manner. 

We  have  then,  at  the  threshold,  a  wide  distinc- 
tion between  Azuni's  case  and  ours :  but  this  is 
not  all,  although  it  is  suJfBcient.  The  resistance 
of  a  city  attacked  by  its  enemies  cannot  be  incon- 
sistent with  the  obligations  of  a  neutral  who  finds 
himself  there,  unless  he  mixes  in  iu  What  right  of 
the  assailing  party  is  that  resistance  calculated 
to  violate  with  regard  to  him  ?  Certainly  none. 
The  right  of  visitation  and  search  (the  only  one 
that  can  be  imagined  to, be  material  in  this  view) 
does  not  apply  to  the  subject.  He  is,  for  the  pre- 
sent, rightfully  o\jt  of  the  reach  of  it :  and  can,  in 
fact,  do  nothing  to  facilitate  visitation  and  search 
otherwise  than  by  taking  his  goods  out  of  port 
to  the  assailant,  or  by  co-operating  with  the  assail- 
ant to  subdue  the  place.     The  first,  undoubtedly. 
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he  is  not  obliged  to  do,  and  probably  cannot,  and 
will  not  be  permitted  to  do,  even  if  there  be  time 
for  it.  The  second  would  make  him  a  traitor  to  the 
city  which  had  hospitably  received  him.  During  the 
contention  of  two  hostile  forces,  (neither  of  which 
he  has  raised  up,  or  fostered,  or  adopted,)  he 
is  justified  in  remaining  a  mere  spectator,  and 
is  bound  to  do  so.  The  right  of  visitation  and 
search^  therefore,  (of  which,  indeed,  the  ocean  is 
the  only  theatre,)  is  not  infringed  on  this  occa- 
sion. What  other  right  then  is  violated  ?  I  know 
of  none :  1  have  heard  of  none.  But  this  is  not 
so  in  our  case,  if  we  have  succeeded,  or  should 
yet  succeed,  in  proving  that  the  claimant  acted  un- 
lawfully from  the  first  preparation  of  his  expedi- 
tion to  its  last  catastrophe — that  he  violated  his 
neutral  duties  by  employing  hostile  force  at  all — 
and  that  when  this  hostile  force  resisted  the  visi- 
tation and  search  of  an  American  cruizer,  the 
climax  of  illegality  was  completed. 

It  is  said,  however,  that  Mr.  Pinto,  as  a  mer- 
chant of  Buenos  Ayres,  had  a  peculiar  justifica- 
tion for  this  armament,  in  the  danger  to  his  pro- 
perty and  himself  produced  by  the  cruizers  of 
Carthagena ;  that  it  was  the  usage  of  this  trade, 
and  the  only  adequate  mode  of  carryingnt  on,  ber 
fore  the  breaking  out  of  the  war  between  the 
United  States  and  England ;  and  that  Mr.  Pinto 
intended  no  resistance  to  United  States'  cruizers.  * 

As  to  his  intention$y  I  do  not  profess  to  know, 
with  certainty f  what  they  were,  and  I  suppose 
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that  his  counsel  know  aa  little  of  the  matter  as  I 
do.  It  may  be  very  well  for  them  and  him  to  say 
that  it  was  not  his  intention  that  the  privateers  of 
the  United  States  should  be  resisted,  when  they 
could  be  resisted  with  a  prospect  of  success,  and 
thus  be  prevented  from  interrupting  a  voyage^ 
which  promised  to  be  so  lucrative,  by  the  cap- 
ture of  the  vessel  in  which  he  was  performing 
it :  but  1  am  not  apprized  of  the  proofs  by 
which  he  could  be  judicially  exculpated  from 
such  an  intention  if  I  chose>  as  my  learned  col- 
league has  done,  to  press  it  against  him.  I  do 
not  think  it  material,  however.  For  let  his  inten- 
tions in  this  particular  have  been  what  they  might, 
the  law  infers  from  his  conduct  all  that  my  argu- 
ment requires.  Mr.  Pinto  set  in  motion  upon  the 
Atlantic  a  warlike  force,  hostile  by  notorious  duty 
to  the  United  States,  a  duty  which  he  was  bound 
to  know  he  could  not  neutralize,  and  the  effects  of 
which  he  was  also  bound  to  know  he  could  not 
check.*  Every  man  must  be  taken  to  intend, 
where  intention  is  important,  the  natural  and  or- 
dinary results  of  his  own'  acts.  The  monicipal 
law  of  our  country,  and  every  civilized  C4>uiitry, 
proceeds  upon  that  rule^  so  as  always  to  create 
responsibility  for  those  results.  The  particular 
intention  does  not  need  to  be  inquired  into.  It  is 
enough  that  the  result  in  question  ought  to  have 
been  foreseen.  Thus  (to  put  a  familiar  case)  if 
a  man  rides  a  horse,  accustonaed  to  strike,  into  a 
crowd,  upon  an  errand  ever  so  lawful,  he  is  liable 
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for  the  mischief  which  ensues,  whether  he  intend- 
ed that  mischief  or  not. 

The  natural  consequences  of  Mr.  Pinto's  acts' 
were,  that  if  an  American  cruizer  (not  of  an  over- 
whelming force)  met  him  in  his  voyage,  resistance 
would  be  made,  even  if  he  should  forbid  it,  to  the 
right  of  that  cruizer  to  examine  his  property ;  and 
that,  if  he  was  met  by  an  unarmed  American  ves- 
sel of  sufficient  value  to  tempt  the  commander  of 
the  Nereide,  that  vessel  would  be  assailed.  The 
first  of  these  consequences  has  happened,  and  by 
every  system  of  law  known  to  mankind  would  be 
visited  with  penalty. 

I'he  right  of  Mr.  Pinto  to  make  a  provision  of 
defensive  force  against  Garthagena  cruizers  can- 
not serve  him  in  this  cause.  If  he  armed  for 
limited  purposes,  it  was  for  him  to  take  care  that 
he  9uifid  his  a/rmament  to  those  purposes^  and  that 
its  exertions  were  confined  to  them.  He  could  not 
arm  in  such  a  way  as  to  give  uncontrollable  power 
(where  there  already  existed  the  desire)  to  exceed 
thx>8e  pui^oses  to  the  injury  of  those  against  whom 
he  had  no  right  to  arm.  If  he  does  so  arm,  all 
that  I  insist  is  that  he  does  it  at  his  peril.  If  his 
purpose  is  exceeded,  from  causes  palpably  inhe- 
rent in  the  nature  of  the  armament,  and  the  direc- 
tion under  which  it  is  placed,  it  cannot  be  unrea- 
sonable to  say  that  he  must  at  least  answer  for 
that  surplus^  if  it  were  only  upon  the  maxim  re- 
spondeat superior;  a  maxim  as  universal  in  the 
law  of  pri2e  as  any  maxim  can  be :  for  although 
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in  the  municipal  law  it  generally  imports  only  civii 
responsibility,  in  the  jus  gentium  rt  produces  con- 
fiscation. Even  in  the  miinieipal  law  it  is  a  cardi- 
nal rule  sic  utere  tuo  ut  atiehum  nan  Utdas;  and 
this  rule  applied  to  Mr.  Pinto  would  of  itself  re-^ 
strict  his  right  of  arming  to  a  mode  that  would  be 
compatible  with  the  rights  of  others.  He  who 
should  go  into  the  streets  accompanied  by  a  mastiff 
of  a  surly  and  ungovernable  temper  and  accustomed 
to  bite,  (I  mean  no  slur  upon  any  body  by  this 
homely  comparison)  even  although  he  goes  up- 
on lawful  business,  and  makes  the  dog  his  com- 
panion with  a  view  to  his  defence  against  some 
ruffian  who  has  threatened  him,  must  abide  the 
consequences  if  his  associate  bites  those  who  are 
his  master's  friends,  and  who  have,  jnoreover,  a 
right  to  stop  him  on  his  way  for  the  purpose  of 
some  inquiry,  and  who  have  been  bitten  in  the  at- 
tempt to  exercise  that  right- 
As  to  what  is  said  of  the  manner  of  carrying 
on  this  trade  before  the  breaking  out  of  the  war 
between  the  United  States  and  England — ^is  it 
meant  to  tell  us  that  a  trader  continues  after  the 
breaking  out  of  a  war  to  have  all  the  rights  which 
he'  possessed  before,  merely  because  be  is  a  neo- 
tral?  That  the  war  does  not  affect  ail  bis  prevtoos 
rights  or  habits  I  admit ;  but  it  does  affect  them 
largely,  nevertheless  ;  and  it  affects  them  exactly 
as  far  as  his  former  rights  and  habits  would  now 
in  their  exercise  and  continuance  be  an  interfe- 
rence in  the  war.    Thus  before  the  commence- 
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ment  of  hostilities  he  could  carry  articles  usually 
denominated  contraband  of  war.  After  hostili- 
ties commence,  he  does  so  at  the  hazard  of  seizure 
aQd*  confiscation,  even  if  his.  peace,  traffic  had 
been  to  a  great  extent,  or  altogether  in  such  arti- 
cles. And  why  is  this  so  ?  Simply  because  the 
carrying  of  such  articles  in  peace  was  injurioun 
to  nobody,  but  upon  the  breaking  out  of  the  war 
does  injury  to  one  t>f  the  belligerents  with  refer- 
ence to  the  war.  And  various  other  instances 
might  be  given  of  the  same  class.  If,  indeed,  that 
which  was  the  previous  trade  of  a  neutral  has  no 
relation  in  its  substance  or  manner  of  conducting 
It  to  hostility,  t^e  war  does  not  afiect  it  otherwise 
thati  by  producing  detention  for  inquiry  and 
search;  but  when  it  has  that  relation  ;asit  al- 
ways has  when  by  seeking  the  armed  ships  of  a 
belligerent  it  generates  collisions)  the  war  invari- 
ably affects  and  reduces  it. 

Even  if  it  be  true,  therefore,  (of  which  however 
there  is  no  proof  io  the  cause)  that  Jiritish  armed 
vessels  had  before  been  used  in  this  trade,  the 
moment  the  war  broke  out  between  the  United 
States  and  England,  the  continuance  of  that  prac- 
tice became  as  completely  unneutral  as  did  the 
carrying  of  articles  of  contraband,  and  became  lia- 
ble to  the  same  penal  visitation.  It  would  be  idle 
to  multiply  words  upon  such  a  point. 

It  has  further  been  suggested  that  if  Mr.  Pinto 
had  not  used  an  armed  t^hip  of  England,  he  could 
not  hav^  undertaken  his  voyage  at  all.     Be  it  so. 
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Although  there  is  no  evidence  to  countenance 
such  aii  apology,  I  am  willing  without  reserve  to 
admit  the  fact,  while  I  utjterly  deny  the  conclusion 
of  law.  We  are  fallen  upon  strange  times,  whpa 
every  sort  of  absurdity — I  beg  my  learned  oppo- 
nents to  pardon*  the  accidental  freedom  of  this 
expression,  and  to  believe  that  I  respect  them 
both  too  much  to  be  willing  to  give  umbrage  to 
either.  To  one  of  them,  indeed,  I  have  hereto- 
fore given  unintentional  pain,  by  observatiofts  to 
which  the  influence  of  accidental  excitement  im- 
parted the  appearance  of  unkind  criticism.*  The 
manner  in  which  he  replied  to  those  observations 
reproached  me  by  its  forbearance  and  urbanity, 
and  could  not  fail  to  hasten  the  repentance  which 
reflection  alone  would  have  produced,  and  which 
I  am  glad  to  have  so  public  an  occasion  of  avow- 
ing. I  offer  him  a  gratuitous  and  cheerful  atone- 
ment— cheerful  because  it  puts  me  to  rights  with 
myself,  and  because  it  is  tendered  not  to  ignorance 
and  presumption,  but  to  the  highest  worth  in  in- 
tellect -and  morals,  enhanced  by  such  eloquence 
as  few  may  hope  toequal— to  an  interesting  stran- 
ger whom  adversity  has  tried  and  affliction  struck 
severely  to  the  heart — to  an  exile  whom  any 
country  might  be  proud  to  receive,  and  every  man 
of  a  generous  temper  would  be  ashamed  to 
offend.     I  feel  relieved  by  this  atonement,  and 

**  [In  the  case  of  the  Mary,  argued  at  the  same  term,  in  vhicfa 
Mr.  Cmm^'t  (of  counsel  for  the  captors)  spoke,  as  Mr.  Piakney 
supposed,  a  tittle  too  harshly  of  one  of  the  claimants.] 
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proceed  with  more  alacrity*  I  say  that  it  is  pass- 
ing strange  that  in  the  nineteenth  century  we 
should  have  it  insinuated  that  the  provisions  of 
public  law,  or  of  any  law,  are  to  bend  before  the 
private  convenience  of  an  individual  trader.  The 
law  of  nations  did  not  compel  Mr.  Pinto  to  trade. 
It  allmoed  him  to  do  so,  if  he  could  with  inno- 
oence.  It  did  not  convert  his  rights  into  obliga 
lions :  It  left  them  as  it  found  them,  except  only 
that  it  impressed  upon  them  (with  a  view  to  the 
state  of  war  which  had  supervened)  the  condi- 
tions and  qualifications  annexed  to  his  predica^ 
Hient  as  a  neutral.  If  he  could  safely  and  adran- 
tageottsly  trade  iq  this  new  state  of  his  rights,  it 
was  well ;  if  not,  it  was  either  his  duty  to  fatbear 
to  trade  at  all,  or  to  make  up  his  mind  to  deftf  tke 
wnuquences.  And  is  this  such  a  harsh  alternative  ? 
Is  it  not  the  dilemma  to  which  God  and  the  laws 
have  reduced  us  all-^and  some  of  us  more  em* 
pfeatically  than  others  ?  Is  not  the  vocation  of 
every  man  in  society  more  or  less  limited  by  posi- 
tive institution,  and  does  not  the  law  of  nations 
deal  with,  what  I  may  call,  a  benignant  profusion  in 
such  lindtations  P  War  brings  to  a  neutral  its  bene*- 
fits  and  ks  disadvantages.  For  its  benefits  he  is  in«> 
debted  to  the  lamentable  discord  and  misery  of 
his  fellow  creatures,  and  he  should,  therefore^ 
bear,  not  merely  with  a  phtlosophicj  but  ^ith  ft 
Christian  patience,  the  evils  with  which  these  he* 
nefils  are  alloyed.  It  is  fortunate  for  the  world  that 
they  are  so  alloyed,  and  heaven  forbid  that  the 
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time  should  ever  arrive  when  one  portion  of  the 
human  race  should  feel  too  deep  an  interest  in 
perpetuating  the  destructive  quarrels  of  their 
brethren. 

But  is  there  any  thing  new  or  peculiar  ifn  thia- 
alternative  ?  What  is  the  predicament  of  a  neu- 
tral merchant  domiciled  before  the  war  in  one  of 
the  belligerent  countries  ?  Is  he  not  called  upon 
by  the  law  of  prize  to  cease  to  trade,  or  to  trade 
upon  belligerent  responsibility  ?  Does  DPOt  that 
law  tell  him,  "Abandon  your  commerce!  al- 
though it  was  begun  in  peace,  and  perhaps  esta- 
blished by  great  sacrifices,  prepare  Xo  find  it  treat- 
ed as  the  commerce  of  the  belligerent  with  whom 
you  have  identified  yourself?"  Does  it  not  an- 
nounce the  same  sentence  to  the  dealer  in  articles 
of  contraband — to  the  trader  with  ports  which 
the  belligerent  chooses  to  blockade — to  the  ship- 
owner who  has  transport  vessels  to  let  to  foreign 
governments?  In  those  cases,  it  does  not  say — 
you  shall  not  trade,  or  hire  your  ships  as  you  were 
used  to  do — but  merely  that  if  you  do,  and  a^e  cap- 
tured, your  property  shall  be  forfeited  as  if  it  were 
the  property  of  enemies.  I  ask  if  the  man  who 
lives  with  innocence,  in  peace,  upon  the  profits  of 
carrying  contraband  articles  is  less  oppressed  by 
the  alternative  which  is  presented  to  his  choicei 
than  Mr.  Pinto  by  that  whicb  I  hold  was  tendered 
to  him,  if  his  situation  be  truely  stated,  not  ex- 
<^ggerated  by  his  counsel  ?  I  ask  if  his  situatioa 
was  worse  than  that  of  any.  other  neutral  whose 
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ordinary  peace-traffic  is  reduced  or  annihilated  by 
the  mighty  instrumentality  of  war  ? 

But  it  is  said  that '  the  resistance  which  was 
made,  was  a  rightful  resistance  on  the  part  of  the 
commander  of  the  Nereide,  by  whom  it  was 
made  in  fact.  .  It  was  so.  And  can  Mr.  Pinto 
take  refuge  behind  (he  peculiar  rights  of  his  as- 
sociates without  sharing  the  legal  effects  of  their 
defeat  ?  Nothing  could  be  more  intolerable  than 
such  a  doctrine.  A  belligerent  has  a  right  to 
break  ft  blockade  if  he  can.  But  can  a  neutral, 
therefore,  put  himself  under  the  shade  of  that 
right,  and  in  case  the  belligerent  master  should 
make  the  attempt  and  succeed,  take  the  profit, 
and  if  he  fails,  claim  immunity  from  confiscation 
by  an  ingenious  reinforcement  of  his  own  rights 
with  those  of  the  belligerent  master  P  Or  if  the 
conduct  of  the  belligerent  master  shall  be  thought 
to  be  insufficient  to  impute  to  the  owner  of  the 
cargo  the  m&n^  tea  in  the  case  of  blockade,  by  a 
sweeping  presumption  that  the  vessel  is  going  in- 
to the  blockaded  port  in  the  service  of  the  cargo 
only — what  shall  we  say  to  the  case  of  contra- 
band, which  must  be  put  on  board  by  the  owner 
with  a  knowledge  that  it  will-  be  exposed  to  the 
peril  of  capture,  and  if  captured  to  the  certainty 
of 'confiscation  ?  A  belligerent  master  has  a  right 
to  carry  contraband  if  he  can — ^and  only  superior 
force  can  prjsventhim.  But,  sorely,  a  neutral  can- 
not so  avail  himself  of  that  right,  as  to  ship  in 
safety  contraband  articles  iti  a  belligerent  vessel. 
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If  he  could,  he  would  have  a  larger  and  more  ef- 
fectual   right  ihao   that  under  which  be  takes 
shelter;  for  the  •belligerent's  right  is  subject  to 
be  defeated  by  force,  and  so  much  of  his  pro- 
perty as  is  engaged  in  the  enterprize  becomes 
prize  of  war,  if  he  is  conquered.    Just  as  in  this 
case,  his  right  of  resistance .  is  met  on  the  other 
side  by  a  right  to  attack  and  seize  as  prize,  and 
every  thing  depends  upon  the  issue  of  the  com- 
bat.    It  is,   indeed,  self-evident  that  a  neutral, 
who  is  driv'tn  to  rely  upon  the  rights  of  war,  vest- 
ed in  others,  not  himself,  leans  upon  a  broken 
reed,  if  those   rights  fail  of  being  successfully 
maintained  against  the  opposite  party  to  the  war : 
and  Hure  I  am  that  no  ease  can  be  imagined,  in 
which  a  neutral  can  cover  himself  with  the  right 
of  a  belligerent  whom  he  chooses  to  employ, 
and  thus  claim  the  combined  advantages  of  a  bel- 
ligerent and  a  neutral  character.     If  he  can  ad- 
vance such  a  claim,  the  cases  of  domicil  have  all 
been  adjudged  upon  false  principles,  for  they  ex- 
pressly affirm  the  contrary,  and  stand  upon  no 
other  reason. , 

But  the  true  light  in  wUch  to  view  this  point 
is,  that  the  right  of  resistance  vested  in  the  bel- 
ligerent master  is  precisely  that  which  aggra- 
vates instead  of  taking  away  the  guilt  of  the  neu- 
tral charterer,  or  in  other  words,  is  exactly  ^ 
consideration  which  ought  to  make  the  reflistance 
his  own  in  the  eye  of  the  law,  and,  coaseqaeotly, 
to  render  him  and  his.  property  liable  to  share 
the  fate  of  the  belligerent  master  and  vessel. 
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It  is  indisputable  that  if  Mr.  Pinto,  instead  of 
chartering  the  Nereide,  bad  hired  a  neutral  ship, 
and  the  neutral  master,  without  h\$  ooncurrence, 
had  resisted  visitation  and  search,  the  goods  of 
Pinto  would  have  been  prize  as  well  as  the  neu- 
tral vessel.  We 'have  for  this  the  express  autho- 
rity of  Sir  William  Scott,  in  the  celebrated  case 
of  the  Swedish  convoy  and  others.*  "  The 
^'  penalty  for  the  violent  contravention  of  this 
'^  right,  is  the  confiscation  of  the  property*'*  (cargo 
'^  as  well  as  vessel)  '^  so  withheld  from  visitaticm 
"  and  search/' 

Upon  what  ground  is  the  cargo  forfeited  in  that 
case  ?  Upon  the  ground  that  the  master's  resist- 
ance withholds  the  cargo  from  visitation  and 
search,  and  that  the  owner  of  it  is  answerable  for 
the  master's  conduct  in  that  respect,  although  the 
mastef  is  not,  strictly  speaking,  the  ag^t  of  the 
cargo,  and  the  owner  of  the  cargo  is  not  gene- 
rally affected  by  his  acts  in  the  view  of  a  Court  of 
Prize.  The  eittension  of  the  penalty  of  confisca- 
tion to  all  the  property,  withheld  by  the  resistance 
of  the  neutral  master  from  visitation  and  search, 
whether  it  belongs  to  the  owner  of  the  vessel  or 
not,  proceeds,  undoubtedly,  from  the  importance 
attached  to  the  right  with  wbi6h  such  resistance 
interferes-— to  a  right  without  whic*h  all  the  othdr 
belligerent  rights  with  which  tbe  Ww  of  priKe  is 

•  The  Maria^  Rob.  Adm.  Rf  p.  vol.  1,  p.  287.  The  Elsebe, 
Rob.  Adm.  Rep.  vd.  5,  p.  174.  The  Catharina  Elizabeth,  %. 
292.    The  De^poidi)  Rob.  Adte.  Rep.  2S0. 
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conceraed,  are  mere  shadows.  The  owner  of  a 
neutral  cargo,  forfeited  by  the  resistance  of  the 
master  of  a  neutral  ship,  would  seem  to  have 
some  show  of  reason  for  his  complaint  against  the 
rigour  of  such  an  indiscriminate  punishment  of 
the  innocent  and  the  guilty.  He  might  urge  with 
great  plausibility,  that  as  he  had  not  partaken  in 
•  any  manner  the  resistance — as  he  not  only  did  not 
command,  but  did  not  wish  it — as  he  was  justi- 
fied, when  he  shipped  his  goodd,  in  relying  upon 
the  presumption  that  a  neutral  master  would  fulfil 
his  neutral  duties,  and  would  not  have  recourse  to 
hostile  resistance  to  the  right  of  visiting  and 
searching  his  vessel  and  those  goods,  he  ought 
not  to  be  made  accountable  for  that  resistance. 
But  with  what  plausibility  can  the  charterer  of  a 
belligerent  vessel,  which  has  by  resistance  with- 
held his  property  from  visitation  and  search,  claim 
to  be  exempted  from  the  utmost^  severity  of  the 
rule  P  When  he  chartered  such  a  vessel  and  ship* 
ped  his  goods,  had  he  any  ground  for  presuming 
that  the  belligerent  master  would  forbear  resist* 
ance  to  an  enemy  cruizer  ?  Did  he  not,  on  the 
contrary,  know  that  he  would  resist,  and  that  it 
would  be  out  of  his  power  to  prevent  him  ?  Did 
he  not  go  to  sea  with  an  absolute  assurance  that 
his  goods  would  be  withheld  from  the  visitation 
and  search  of  the  opposite  belligerent  by  ail  the 
resistance  that  could  be  made  ?  .  Nay,  further — 
is  not  the  neutral  owner  of  the  goods  interested 
that  resistance  should  be  made,  even  with  refer- 
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ence  to  the  vessel,  when  it  can  be  made  effectu- 
ally— since  if  the  vessel  be  seized  as  prize,  the 
voyage  is  broken  up,  and  the  hopes  of  profit 
which  depended  upon  it  utterly  blasted  ?  8uch 
was  Mr.  Pinto's  predicament ;  and  it  will  not  be 
believed  that  he  would  see  with  disapprobation 
the  repulse  of  a  cruizer  of  this  country  attempt- 
ing to  capture  the  Nereide^  and  to  carry  her  any 
where  but  to  Buenos  Ayres. 

With  regard  to  a  neutral,  therefore,  who  char- 
ters an  armed  belligerent  vessel,  the  penalty  of 
confiscation  for  resistance  by  that  vessel  is  unim- 
peachably  just.  If  it  is  established  that  a  neutral 
should  be  responsible  for  the  resistance  of  the 
master  of  a  neutral  vessel,  which  he  could  not 
foresee,  had  no  reason  to  expect,  and  no  interest 
to  produce,  can  it  be  unfit  that  he  should  be  re- 
sponsible for  the  regular  and  foreseen  resistance 
of  the  master  of  an  armed  belligerent  vessel  char- 
tered by  him,  which  resiistance  he  could  not  help 
foreseeing,  which  if  he  did  not  direct,  he  must 
have  confidently  expected,  and  which  his  interest 
required  should  be  made  as  often  as  it  happened 
to  be  practicable  ?  It  would  be  intolerable  that 
be  who  has  done  every  thing  whi^  by  all  reason- 
able calculation  would  subject  his  property  to 
the  full  exercise  of  the  right  of  visitation  and 
search,  shall  be  punished  with  confiscation  for 
the  disappointment  of  that  calculation,  and  that  he 
who  has  done  every  thing  which  was  adapted  to 
defeat  that  right,  and  who  ha^  spontaneously  given 
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himself  an  interest  in  defeatinsf  it,  should  be  re- 
warded with  restitution,  (or  to  speak  more  cor- 
rectly,)  by  a  concession  of  all  the  benefits  of  suc- 
cessful resistance,  and  by  an  exemption  from  all 
its  penal  consequences  in  case  of  failure. 

I  stand  upon  all  just  principles  of  law  and  rea- 
son, therefore,  when  I  say,  that  the  known  right 
and  inclination  of  the  master  of  the  Nereide, 
combined  with  his  capacity,  obtained  at  Pinto's 
expense,  to  rensr  k  cruizefr  of  the  United  States, 
is  so  far  from  being  a  foundation  on  which  to 
boild  his  innocence,  that  it  is  the  clearest  and 
most  conclusive  inducement  to  consider  his  pro- 
perty as  prize.  If  one  were  called  upon  to  seleet 
a  case  in  which  the  confiscation  of  the  cargo  of  a 
resisting  vessel  was  not  only  lawful,  but  eqnitabie, 
it  would  be  a  case  in  which  a  neutral  abusing  rh^ 
indulgence  extended  to  him  by  the  modern  law  of 
nations  to  employ  a  belligerent  vehicle,  employs 
jnst  such  a  vehicle  as  under  belligerent  command 
and  conduct  will  inevitably  b^  made  to  withdraw 
his  property  from  examination,  so  far  as  its  physi* 
cal  force  can  so  withdraw  it.  And  certainly  a 
greater  anomaly  can  8ear^ely  be  conceived,  than 
that  I  shall  answer  for  the  hostile  conduct  of  him, 
upon  whose  neutral  and  peaceful  conduct  I  was 
warranted,  when  I  employed  him,  to  rely ;  and  yet 
shall  not  answer  for.  the  hostile  conduct  of  him, 
from  whom  I  was  warranted,  when  I  employed 
him,  in  anticipating  nothing  bat  hostility  and  vio- 
lence ! 
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[Mn  Pinkney  then  exatnined  the  case  of  the 
Swedish  convoy  in  1798,  and  insisted  that  there 
was  no  difference  between  a  ship  sailing  under 
protection  of  a  resisting  convoy  and  goods  found 
in  a  resisting  ship ;  that  it  was  admitted  both  by 
the  counsel  for  the  claimant  and  by  the  Court, 
in  that  case,  that  the  distinction  between  an  ene- 
my convoy  and  a  neutral  convoy  was  unfavoura* 
ble  to  the  former,  inasmuch  as  the  enemy  convoy 
stamped  a  primary  character  of  hostility  on  all 
the  vessels  sailing  under  its  protection,  which 
presumption  the  counsel  seemed  to  think  might 
be  rebutted,  but  which  Sir  William  Scott  con- 
sidered to  be  a  canclusive  presumption  ;  and  that 
the  distinfetion  between  hostile  and  neutral  con- 
voy, favourable  to  the  latter,  was,  that  where  the 
convoying^  force  was  neutral,  the  captors  must 
show  an  actual  resistance,  which  in  the  case  of  the 
Maria  was  shown  (among  other  things)  by  the  in- 
structions of  the  Swedish  government,  authorizing 
such  resistance,  which  were  relied  upon,  not  aa 
constituting  a  part  of  the  offence,  but  as  rendering 
it  probable  that  there  was  actual  resistance,  whilst 
in  the  case  of  the  Nereide,  the  intention  to  re- 
sist, (independent  of  the  fact,)  was  rendered  cer- 
tain by  the  general  hostile  character  of  the  force 
employed.  I  regret  that  I  have  not  the  means  of 
restoring  this  part  of  the  argument,  which  I  un- 
derstand was  of  great  force  and  beauty :  but  it  is 
irrecoverably  lost,  fn  the  case  of  the  Maria,  the 
counsel  for  the  claimant,  in  contending  that  the 
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presumption  arising  from  a  hostile  convoy  was  not 
conclusive  against  the  ships  and  cargoes  sailing 
under  its  protection,  cited  the  case  of  the  Samp- 
$on^  Barney,  before  the  Lords  of  Appeal,  an  as- 
serted American  ship  taken  under  French  convo^i 
and  communicating  with  the  French  shipi^  by  sig* 
nal  for  battle,  which  they  said  the  Lords  had  sent  to 
farther  proof  to  ascertain  whether  there  had  been 
an  actual  remtancf.  To  which  intimation  Bir  W. 
Scott  observed :  ''  I  do  not  admit  the  authority  of 
"  that  case  to  the  extent  to  whicli  you  push  it. 
'^  That  question  is  still  reserved,  although  the 
^'  Lords  might  wish  to  know  as  much  of  the  facts 
^'  as  possible.''  And  I  may  be  excused  for  adding^ 
that  Mr.  Justice  Story,  in  his  judgment  in  the  case 
of  the  Nereide,  states  that  the  sentence  of  con- 
demnation in  the  Sampson^  Barney^  was  subse* 

quently  affirmed  by  the  Lords,*] 

«        «        *        «        *        «        * 

The  case  of  the  Catharina  Elizabeth  (Rob. 
Adm.  Rep.  vol.  5,  p.  232)  has  al$o  been  produced 
against  us.  It  would  seem,  indeed,  that  my  learn- 
ed friend  entertains  some  doubts  of  its  applicabi- 
lity to  that  of  the  Nereide,  since  he  rather  invites  . 
our  attention  to  the  brief  marginal  summary  of 
the  reporter  than  to  the  oase.  The  marginal  note 
says :  '^Resistance  by  an  enemy  master  will  not 
"  affect  the  car^o,  being  the  property  of  a  net*- 
**  tral  merchant  /'  and  my  learned  friend,  taking 
or  rather  mistaking  this  for  a  universal  position, 

•  Crsncb'^  Reports,  voL  ix,  p.  442.    Note. 
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k  80  well  SAtisfted  with  it  that  he  desires  to  look  no 
farther,  and  would  have  us  trouble  oof  .selves  as  little 
aa  poasible  with  the  reasoning  of  the  Court  and  the 
particular  circiimatances  of  the  transaction,  by 
which  the  Reporter  (certainly  a  vety  excellent  and 
able  man)  took  for  granted  that  his  note  would  be 
qualified.  Dr.  Robinson  meant  only  to  say  that 
the  resistance  of  the  enemy  master,  onthM  octa^ 
sion,  did  not  affect  the  neutral  cargo ;  presuming 
that  the  reader  of  his  note  wouid  read  the  judg- 
ment to  which  it  belonged,  and  in  which  he  could 
not  fail  to  find  the  nature  of  that  occasion.  This 
is  what  I  have  done,  and  what  I  trust  your  Ho* 
noura  will  do.  ^*  Territus  insisto  prioris  ntargine 
ripce,''*  may  come  with  a  good  grace  from  the 
learned  counsel  whose  interest  it  is  to  take  refuge 
there  from  the  doctrine  of  the  case  itself;  but  it 
does  not  suit  me.  I  shall  on  the  ckmtrary  pass  to 
the  case  from -the  margin. 

Now  what  is  that  case  ?  An  enemy  master  en- 
deavours to  recover  his  captured  property^  or 
rather  (as  appears  to  have  been  the  fact)  to  take 
the  captured  vessel ;  and  Sir  William  Scott  in- 
forms us  that  there  is  no  harm  in  this,  as  regards 
the  enemy  master  himself,  and  that  it  is  quite  clear 
that  it  caonot  afiect  the  neutral  owner  of  the  car-< 
go.  As  to  the  enemy  master,  the  quotation  from 
Terence  Q^  Lupum  auribus  teneo^'^)  explains  the 
whole  matter*    If  I  capture  an  enemy  I  must 

^  ■  ■      »   ■    ■> ■■   ■  ■  >  ■  I  ■■ »    I    1 1  ■  »i  ■     K  ■  r  ■ I »    ■ .     ■  ■■  ■  ■ 

*  Terriiaque  iniisto  priarii  margine  rip<e, 

Ovid,  Lib.  v.,  Tab.  ix,  I.  597. 
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take  care  to  hold  htm.  He  is  act  bound  (aolens 
under  parole)  to  acquiesce ;  and  if  when  oppor- 
tunity offers  he  tries  to  withdraw  himself  and  bis 
property,  or  even  to  capture  the  captors,  he  does 
just  what  might  be  expected  and  what  he  has  a 
right  to  do.  He  violates  no  duty,  and  infringes 
no  obligation.  I  admit  all  this  to  be  perfectly 
true ;  and  I  am  ready  to  admit,  if  it  will  be  of  any 
service  to  the  claimant,  that  the  captain  of  the 
Nereide  had  a  right,  not  only  to  resist  the  Gover- 
nor Tompkins,  but  to  capture  her  if  he  could. 
What  I  object  against  the  claimant  is,  not  that  the 
captain  of  the  Nereide  resisted  unlawfully,  with 
a  view  to  his  own  rights,  but  that  the  claimant 
whose  property  was  liable  to  unresisted  visitation 
and  search,. and  whose  rights  and  obligations  were 
very  different  fram  those  of  the  captain  of  the 
Nereide,  liad  identified  himself  with  him,  and  was 
a  party  to  that  resistance^  inasmuch  as  he  was  the 
hirer  of  the  force  with  which  it  was  made,  know- 
ing its  hostile  character,  and  liad  associated  it  u)>- 
on  the  ocean  with  his  property,  aware  of  the  hos- 
tile control  to  which  it  was  subject.  For  a  force, 
thus  qualified,  and  so  employed  by  a  neutral,  I  say 
that  he  is  responsible  upon  tiie  plainest  grounds 
of  law  and  reason,  if  it  be  used  (as  from  its  na- 
ture it'most  be)  in  a  i!ray  in  which  he  is  not  autbo- 
rissed  to  use  it.  I  say,  further,  that  a  neutral  cannot 
at  ail  employ  such  a  force,  placed  under  such 
hostile  control,  without  guilt ;  and  that  he  incurs  the 
confiscation  of  his  goods  if  they  are  found  connect- 
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ed  with  it,  although  there  be  no  resistance  on  ac- 
count of  its  being  hopeless.  I  say,  further,  that  if 
a  neutral  will  have  resort  to  force,  it  must  at  his  peril  . 
be  such  as  is  not  from  its  character  hnrtful  to  the 
opposite  belligerent,  or  ibconsistent  with  a  peace- 
able GOmi^iance  on  his  part  with  all  his  neutral  du- 
ties. And,  surely,  there  is  nothing  in  the  case  of 
the  Catbarina  Elizabeth  which  says  otherwise. 

Another  case  in  the  same  collection  (vol.  3,  p. 
278.  The  Despatch)  tells  us  that  if  a  rieutral  mas- 
ter endeavours  to  rescue  or  recover  by  force  the 
captured  property,  it  shall  be  condemned,  because 
the  captor  is  not  bound  a^  against  a  neutral  to 
keep  military  possession  of  the  thing  captured, 
or  justified  in  holding  the  neutral  mister  and 
crew  as  prisoners.  On  the  contrary,  he  is  to  rely 
upon  the  duty  of  the  neutral  to  submit,  and  hope 
for  restitution  and  compensation  from  a  court  of 
pri2e;  and  if  this  duty  be.  violated  by  the  neutral 
master  and  crew,  confiscation  \b  the  result.  This 
IS  explanatory  of  the  judgndent  in  the  case  of  the 
Catharina  Elizabeth,  and  is  ther^  used  by  Sir 
William  Scott  for  that  purpose.  It  shows,  as  the 
facts  of  the  ease  also  show,  that  the  Court  intend- 
ed to  confine  its  decision  in  the  Catharina  Eliza- 
beth to  the  case  of  m  enemy  master  already  cap- 
turedf  for  whom,  as  he  is  in  fhe  custody  of  the 
eaptoi*  (whose  business  it  is,  not  to  tru^,  but  to 
guard  and  keep  him)  the  neutral  shipper  is  no 
longer  answeraUe;  That  the  enemy  master  ceases 
the  moment  ho  becomes  a  prisoner,  arid  his  vessel 
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prize,  to  be  for  any  purpose^  the  agent,  or  in  any 
aenae  the  aasociate  of  the  'neatral  owner  of  the 
eargo,  and  that  their  connexion  ta  utteriy  diaaolired 
by  the  aeizure,  id  perfectly  clear.  It  would,  there* 
fore,  be  monatrous  to  fostea  upon  the  neutral  own- 
er of  the  gooda  a  continuing  suretyahip  for  the 
peaceful  conduct  of  the  enemy  niaater,  after  he 
has  pasaed  into  the  atate  of  a  priaoner  of  war. 

But  in  the  Cjonaideration  of  the  oaae  of  the  Ca- 
tharina  Elizahetk^  it  must  in  an  eapecial  manner 
be  borne  in  mindi  that  the  French  Fesael  waa  not 
armed  at  all,  and  of  ooiirae  not  by  or  for  the  own- 
er of  the  cargo ;  that  she  did  not  reeiat  viaita- 
tioui  search,  or  aeizure^  that  the  single  circum* 
stance  upon  which  condemnatioa  of  the  Americaa 
cargo  waa  urged,  was  some  hostile  attempt  of  the 
enemy  master  after  capture  conaumnlated-^ 
which  attempt  was  really  and  constructively  hb 
own  per^mal  act,  uot  procured,  or  fiicilitated,  or 
influenced,  directly  or  indirectly,  rein(^ly  or  im* 
mediately,  by  the  owner  of  the  cargo,  to  whom  ia 
law  he  had  become  a  stranger.  Who  is  it  that  caa 
persuade  himaelf  that  there  is  any  rosembkBce  be- 
tween that  case  and  the  present,  or  that,  if  in  thai 
ease  there  waa  supposed  to  be  an  mrguakU  reaaon 
(if  I  may  be  allowed  that  ezpreasion)  for  Tisiting 
upon  the  neutral  shipper  the  hostile  conduct  of  the 
enemy  master,  the  saxae  tribunal  would  in  our  caee 
have  heaitated  to  condemn? 

ObisiMrve  the  oontraat  betwi&en  the  two  cases. 

In  our  case,  at  4he  epoch  of  the  reaiatanee,  tke 
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relation  was  subsisting  in  its  fuU  extidnt  between 
him  who  made  that  resistaneey  and  him  who  pro* 
vides  the  means  without  proriding  any  check  upon 
the  use  of  those  means ;  in  the  other  case,  it  was 
extinguished*  In  our  case,  the  force  eniplo5red 
was  the  original  force,  hired  by  the  owner  of  the 
c«rgo;  and  left  by  him  lo  the  direction  of  a  bos- 
tile  agent,  who  used  it,  as  he  could  not  but  be 
sure  he  would,  hostiFely  ;-^in  the  other  cose,  there 
was  no  original  force;  ^md  that  which  was  used 

.  was.  the  personal  force  of  the  enemy  master,  and 
not  that  of  the  vessel.  In  our  case,  the  force  was 
exerted  in  direct  opposition  to  the  neutral's  obli- 
gation of  submission  with  reference  to  the.  cargo ; 
and  in  the  other,  the  neutral  had  already  submit- 

^  ted>  and  his  goods  were  in  the  quiet  poaseMion  of 
ibe  captors.  In  our  case,  a  general  capacity,  le- 
gal and  actual,  of  annoyancei,  as  well  as  of  resist- 
anee,  bad  been  given,  by  or  for  the  neutral,  to  the 
f^essel  as  a  belligerent  vessel,  (a  capacity  which 
she  preserved  during  her  voyage,)  for  which  alone, 
independently  of  renst^nce  in  fact,  the  neutral  is, 
sk»  I  confidently  contend^  liable  to  the  penalty  of  . 
confiscation ;  in  the  other,  tbevtessel  was  an  ordi- 
nary, unarmed  commercial  vehicle,  which  the  neu- 
tral might  hire  and  employ  with  perfect  innocence 

and  safety* 

*         *         «        «         •»         «        « 

The  little  strength  with  which  I  set  out  is  at . 
lA6t  exhausted^  and  I  must  haaten  to  a  conclusion. 
I  commit  to  you,  therefore,  without  further  discua- 
^on,  the  cause  of  ray  clients,  identified  with  the 
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rights  of  the  American  people^  and  with  those 
Wholesbme  rules  which  give  to  public  law  simpli- 
city and  systetny  and  tend  to  the  quiet  of  the 
world. 

We  are  now,  thank  God,  once  more  at  peace. 
Our  belligerent  rights  may  therefore  sleep  for  a 
season.  May  their  repose  be  long  and  profound ! 
But  the  time  must  arrive  when  the  interests  and 
honour  of  this  great  nation  will  command  them  to 
awake,  and  ^hen  it  does  arrive,  I  feel  undoubtiag 
confidence  that  they  will  rise  from  their  slumber 
in  the  fulness  of  their  strength  and  majestyi  uo- 
enfeebled  an4  unimpaired  by  the  judgment  of  thi« 
high  Court. 

The  skill  and  valour  of  our  infant  navy,  which 
has  illuminated  every  sea,  and  dazaled  the  master 
states  of  flurope  by  the  splendour  of  its  triumphs, 
have  given  us  a  pledge,  which  I  trust  will  continue 
to  be  dear  to  every  American  heart,  and  influence 
the  future  course  of  our  policy,  that  the  ocean 
is  destined  to  acknowledge  the  youthful  dominion 
of  the  West.  I  am  not  likely  to  live  to  see  it, 
and,  therefore,  the  more  do  I  seise  upon  the  en- 
joyment presented  by  the .  glorious  anticipation— 
That  this  dominion,  when  God  shall  suffer  us  to 
wrest  it  from  those  who  have  abused  it,  will  be  ex- 
ercised with  such  justice  and  moderation  as  will 
put  to  shame  the  maritime  tyranny  of  recent  times, 
and  fix  upon  our  power  the  affections  of  mankind, 
it  is  the  duty  of  us  all  to  hope ;  but  it  is  equally 
our  duty  to  hope  that  we  shall  not  be  so  inordi- 
nately just  to  others  as  to  be  unjust  to  ourselves. 
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SP££CH  IN  THE  HOUSE  OF  HEPRESENTATIVES  ON  THE 
TREATY-MAKING  POWER. 


[In  the  debate  upon  the  bill  to  carry  into  effect 
the  British  convention  of  1S15,  Mr.Pinkney  said,] 
he  intended  yesterday,  if  the  state  of  his' health 
had  permitted,  to  have  trespassed  on  the  House 
with  a  short  sketch  of  the  grounds  upon  which 
he  disapproved  of  the  bill.  What  I  could  not  do 
then,  [said  he,]  I  am  about  to  endeavour  now, 
under  the  pressure,  nevertheless,  of  continuing 
indisposition,  as  well  as -under  the  influence  of  a 
natural  reluctance  ihus  to  manifest  an  apparently 
ambitious  and  improvident  hurry  to  lay  aside  the 
character  of  a  listener  to  the  wisdom  of  others, 
by  which  I  could  not  fail  to  profit,  for  that  of  an 
expounder  of  my  own  humble  notions,  which  are 
not  likely  to  be  profitable  to  any  body.  It  is,  in* 
deed,  but  too  probable  that  I  should  best  have 
consulted  both  delicacy  and  discretion,  if  I  had 
forborne  this  precipitate  attempt  to  launch  my 
little  bark  Upon  what  an  honourable  member  has 
aptly  termed  '  the  torrent  of  debate'  which  this 
bill  has  produced.    I  am  conscious  that  it  may 
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with  singular  propriety  be  said  of  me^  that  I  am 
naves  hospes  here ;  that  I  have  scarcely  begun  to 
acquire  a  domicHl  among  those  whom  I  am  under- 
taking to  address ;  and  that  recently  transplanted 
hither  from  courts  of  judicature,  I  ought  for  a  sea- 
son to  look  upon  myself  as  a  sort  of  exotic,  which 
time  has  not  sufficiently  familiarized  with  the  soil 
to  which  it  has  been  removed,  to  enable  it  to  put 
forth  either  fruit  or  flower.  However  all  this  may 
be,  it  is  now  too  late  to  be  silent.  I  proceed, 
therefore,  to  entreat  your  indulgent  attention  to 
the  few  words  with  which  I  have  to  trouble  you 
upon  the  subject  under  deliberation. 

That  subject  has  already  been  treated  with  an 
admirable  force  and  perspicuity  on  all  sides  of 
the  House.  The  strong  power  of  argument  has 
drawn  aside,  as  it  ought  to  do,  the  veil  which  is 
supposed  to  belong  to  it,  and  which  some  of  us 
seem  unwilling  to  disturb ;  and  the  stronger  pow- 
er of  genius,  from  a  higher  region  than  that  of 
argument,  has  thrown  upon  it  all  the  light  with 
which  it  is  the  prerogative  of  genius  to  invest 
and  illustrate  every  thing.  It  is  fit  that  it  should 
be  so ;  for  the  subject  is  worthy  by  its  dignity  and 
importance  to  employ  in  the  discussion  of  it  all 
the  poivers  of  the  mind,  and  all  the  eloquence 
by  which  I  have  already  felt  that  this  assembly  is 
distinguished.  The  subject  is  the  fundamental 
law.  We  owe  it  to  the  people  to  labour  with  sin- 
cerity and  diligence,  to  ascertain  the  true  con- 
struction of  that  law,  which  is  but  a   record  of 


Digitized  by 


Google 


[519] 

their  will.  We  owe  it  to  the  obligations  of  the 
oath  which  has  recently  been  imprinted  upon  our 
conscieuces,  as  well  as  to  the  people,  to  be  obe- 
dient tolhat  will  when  we  have  succeeded  in  as- 
certaining it.  I  shall  give  you  my  opinion  upon 
this  matter,  with  the  utmost  deference  for  the 
judgment  of  others  ;  but  at  the  same  time  with 
that  honest  and  unreserved  freedom  which  be- 
comes this  place,  and  is  suited  to  my  habits. 

Before  we  can  be  in  a  situation  to  decide 
whether  this  bill  ought  to  pass,  we  must  know  pre- 
cisely what  it  is  ;  what  it  is  not  is  obvious.  It  is 
not  a  bill  which  is  auxiliary  to  the  treaty.  It  does 
not  deal  with  details  which  the  treaty  does  not 
bear  in  its  own  bosom.  It  contains  ;io  subsidiary 
enactments,  no  dependent  provisions,  flowing  as 
corollaries  from  the  treaty.  It  is  not  to  raise 
money,  of  to  make  appropriations,  or  to  do  any 
thing  else  beyond  or  out  of  the  treaty.  It  acts 
simply  as  the  echo  of  the  treaty. 

Ingeminat  vocesy  auditaque  verba  reportat. 
It  may  properly  be  called  the  twin  brother  of  the 
treaty;  its  duplicate,  its  reflected  image,  for  it  re- 
enacts  with  a  timid  fidelity,  somewhert  inconsis- 
tent with  the  boldness  of  its  pretensions,  all  that 
the  treaty  stipulates,  and  having  performed  that 
work  of  supererogation,  stops.  It  once  attempt- 
ed something  more,  indeed  ;  but  that  surplus  bias 
been  expunged  from  it  as  u  desperate  intruder,  as 
something  which  might  violate,  by  a  misinterpre- 
tation of  the  treaty,  that  very  public  faith  which  we 
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^rs  now  prepared  to  say  the  treaty  has  never  plight- 
ed in  any  the  smallest  degree.  In  a  word,  the  bill  is 
^faC'simile  of  the  treaty  in  all  its  clauses. 

I  am  ij^arranted  in  concluding,  then,  that  if  it 
be  any  thing  but  an  empty  form  of  word»,  it  is  a 
confirmation  or  ratification  of  the  treaty ;  or,  to 
speak  lyith  a  more  guarded  accuracy,  is  an  act  to 
which  only  (if  passed  into  law)  the  treaty  can 
owe  its  being.  If  it  docs  not  spring  from  the 
pruritas  leges  ferendiy  by  which  this  body  can 
never 'be  afflicted,  I  am  warranted  in 'saying,  that 
it  springs  from  an  hypothesis  (which  may  afflict 
us  with  a  worse  disease)  that  no  treaty  of  com- 
merce can  be  made  by  any  power  in  the  BtAie  but 
Congress.  It  stands  upon  that  postulate,  or  it  ia 
a  mere  bubble,  which  might  be  suffered  to  float 
through  the  forms  of  legislation,  and  then  to  burst 
without  consequence  or  notice. 

That  this  postulate  is  utterly  irreconcileable 
with  the  claims  and  port  with  which  this  conven- 
tion comes  before  you,  it  is  impossible  to  deny. 
Look  at  it !  Has  it  the  air  or  shape  of  a  mere 
pledge  that  the  President  will  recommend  to  Con- 
gress the  passage  of  such  laws  as  will  produce 
the  effect  at  which  it  aims  ?  Does  it  profess  to  be 
preliminary,  or  provisional,  or  inchoate,  or  to  re- 
ly upon  your  instrumentality  in  the  consumma- 
tion of  it,  or  to  take  any  notice  of  you,  however 
distant,  as  actual  or  eventual  parties  to  it  ?  No, 
it  pretends  upon  the  face  of  it,  and  in  the  solem- 
nities with  which  it  hai^>-been  accompanied  and 


Digitized  by 


Google 


[  521  ] 

followed,  to  be  a  pact  with  a  foreign  state,  com- 
plete and  self-efficient,  from  the  obligation  of 
which  this  government  cannot  now  escape,  and 
to  the  perfection  of  which  no  more  is  necessary 
than  has  already  been  done.  It  contains  the 
clause  which  is  found  in  the  treaty  of  1794,  and 
substantially  in  every  other  treaty  made  by  the 
United  States  under  the  present  constitution,  so 
as  to  become  a  formula,  that,  when  ratified  by  the 
President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  by  his  Bri- 
tannic majesty,  and  the  respective  ratifications 
mutually  exchanged,  it  shall  be  binding  and  obli- 
gatory on  the.said  sitates  and  his  majesty. 

It  has  been  ratified  in  conformity  with  that 
clause.  Its  ratifications  have  been  exchanged  in 
the  established  and  stipulated  mode.  It  has  been 
proclaimed,  as  other  treaties  have  been  proclaimeid, 
by  the  executive  government,  as  an  integral  portion 
of  the  law  of  the  land,  and  our  citizeiis  at  home  and 
abroad,  have  been  admonished  to  keep  and  ob- 
serve it  accordingly.  It  has  been  sent  to  the 
other  contracting  party  with  the  last  stamp  of  the 
national  faith  upon  it,  after  the  manner  of  for- 
mer treaties  with  the  same  power,  and  will  have 
been  received  and  acted  upon  by  that  party  as  a 
concluded  contract,  long  before  your  loitering  le- 
gislation can  overtake  it.  I  protest,  Sir,  I  am 
somewhat  at  a  loss  to  understand  what  this  con- 
vention has  been  since  it«  ratifications  wore  ex- 
changed, and  what  it  is  now,  if  our  bill  be  sound' 
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in  its  principle.  Has  it  not  been,  and  is  it  not 
an  unintelligible,  unbaptized  and  unbapcizablc 
thing,  without  attributes  of  any  kind,  bearing 
the  semblance  of  an  executed  compact,  but  in  reali- 
ty a  hollow  fiction ;  a  thing  which  no  man  is  led  to 
consider  even  as  the  germ  of  a  trei^ty,  entitled  to 
be  cherished  in  the  vineyard  of  the  constitution ; 
a  thing  which,  professing  to  have  done  every 
thing  that  public  honour  demands,  has  done 
nothing  but  practise  delusion  P  You  may  ransack 
every  diplomatic  nomenclature,  and  run  through 
every  vocabulary,  whether  of  diplomacy  or  law, 
and  you  shall  not  find  a  word  by  which  you  may 
distinguish,  if  our  bill  be  correct  in  its  hypothesis, 
^this  *  deed  without  a  name.'  A  plain  man  who  is 
not  used  to  manage  his  phrases,  may,  therefore, 
presume  to  say  that  if  this  convention  with  Eng- 
land be  not  a  valid  treaty,  which  does  not  stand 
in  need  of  your  assistance,  it  is  an  usurpation  on 
the  part  of  those  who  have  undertaken  to  make 
it;  that  if  it  be  not  an  act  withia  the  treaty- 
making  capacity,  confided  to  the  President  and 
Senate,  it  is  an  encroachment  on  the  legislative 
rights  of  Congress. 

I  am  one  of  those  who  view  the  bill  upon  the 
table,  as  declaring  that  it  is  not  within  that  capa- 
city, us  looking  down  upon  the  convention  as  the 
still'born  progeny  of  arrogated  power,  as  ofiTeriog 
to  it  the  paternity  of  Congress,  and  affecting  by 
that  paternity  to  give  to  it  life  and  strength  ;  and 
as  I  think  that  the  convention  does  not  stand  in 
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need  of  any  such  filiation,  to  make  it  either 
strong  or  legitimate^  that  it  is  already  all  that  it 
can  become,  find  that  useless  legislation  upon 
such  a  subject  is  vicious  legislation,  I  shall  vote 
against  the  bill.  The  correctness  of  these  opi- 
nions is  what  I  propose  to  establish. 

I  lay  it  down  as  an  incontrovertible  truth,  that 
the  consitution  has  assumed  (and,  indeed,  how 
coiild  it  do  otherwise  ?)  that  the  government  of  the 
United  States  might  and  would  have  occasion, 
like  the  other  governments  of  the  civilized  world, 
to  enter  into  treaties  with  foreign  powers,  upon 
the  various  subjects  involved  in  their ^  mutual  re- 
lations; andiurther,  that  it  might  be,  and  was 
proper  to  designate  the  department  of  the  govern- 
ment in  which  the  capacity  to  make  such  treaties 
ahould  be  lodged.  It  has  said,  accordingly,  that 
the  President,  with  the  concurrence  of  the  Senate, 
shall  possess  this  portion  of  tho  national  sove- 
reignty. It  haSt  furthermore,  given  to  the  same 
magistrate,  with  the  same  concurrence,  the  exclu- 
sive creation  and  control  of  the  whole  machinery 
of  diplomacy.  He  only,  with  the  approbation  of 
the  Senate,  can  appoint  a  negociator,  or  take  any 
step  towards  negociation.  The  constitution  does 
not,  in  any  part  of  it,  even  intimate  that  any  other 
department  shall  possess  either  a  constant  or  an 
occasionar  right  to  interpose  in  the  preparation  of 
any  treaty,  or  in  the  final  perfection  of  it.  The 
President  and  Senate  are  explicitly  pointed  out  as 
the  sole  actors  in  that  sort  of  transaction.     The 
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prescribed  concurrence  of  the  Senate^  and  that 
too  by  a  majority  greater  than  tlie  ordinary  legia- 
lative  majority,  plainly  excludes  the  necessity  of 
congressional  concurrence.  If  the  consent  of 
GongreAs  to  any  treaty  had  been  intended,  the 
constitution  would  not  have  been  guilty  of  the  ab- 
surdity of,  first  putting  a  treaty  for  ratification  to 
the  President  and  Senate  exclusively,  and  again 
to  the  same  President  find  Senate  as  portions*  of 
the  legislature.  It  would  have  submitted  the  whole 
matter  at  once  to  Congress,  and  the  more  espe- 
cially, as  the  ratification  of  a  treaty  by  the  Senate, 
as  ^  branch  of  the  legislature,  may  be  by  a  smaller 
number  than  a  ratification  of  it  by  the  same  body, 
as  a  branch  of  the  executive  government.  If  the 
ratification  of  any  treaty  by  the  President,  with 
the  .idvice  and  consent  of  the  Senate,  must  be 
followed  by  a  j^islative  ratification,  it  is  a  mere 
nonentity.  It  is  good  for  all  purposes,  or  for  none. 
And  if  it  be  nothing. in  effect,  it  is  a  mockery  by 
which  nobody  Would  be  bound.  The  President 
and  Senate  would  not  themselves  be  bound  by  it 
— and  the  ratifiqation  would  at  last  depend^  not 
upon  the  will  of  the  President  and  two-thirds  of 
the  Senate,  but  upon  the  will  of  a  bare  majority 
of  the  two  branches  of  the  legislature,  subject  to 
the  qualified  legislative  control  of  the  President. 
Upon  the  power  of  thQ  President  and  Senate, 
therefore,  there  can  be  no  doubt.  The  only  ques- 
tion is  as  to  the  extent  of  it,  or  mx  other  words, 
as  to  the  subject  upon  which  4(^ay  be  exerted. 
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The  effect  of  the  power,  when  exerted  within  itd 
lawful  sphere,  is  beyond  the  reach  of  controversy. 
The  constitution  has  declared,  that  whatsoever 
amounts  to  a  treaty,  made  under  the  authority  of 
the  United  States,  shall  immediately  be  supreme 
law.  It  has  contradistinguished  a  treaty  as  law 
from  an  act  of  Congre$s  as  law.  It  has  erected 
treaties,  so  contradistinguished,  into  a  binding 
judicial  rule.  It  has  given  them  to  our  courts  pf 
justice,  in  defining  their  jurisdiction,  as  a  portion 
of  the  lex  terviBy  which  they  are  to  interpret  and  en- 
force. In  a  word,  it  has  communicated  to  them, 
if  ratified  by  the  department  which  it  has  specially 
provided  for  the  making  of  them,  the  rfink  of 
law,  or  it  hm  spoken  without  meaning.  And  if 
it  has  elevated  them  to  that  rank,  it  is  idle  to  at- 
tempt to  raise  ijiem  to  it  by  ordinary  legislation. 
Upon  the  extent  of  the  power,  or  the  subjects 
upon  which  it  may  act,  there  is  as  little  room  for 
controversy.  The  power  is  to  make  treatiei. 
The  word  treaties  is  nomen  generalissimum,  and 
will  comprehend  commercial  treaties,  unless  there 
be  a  limit  upqn  it  by  which  they  are  excluded.  It 
is  the  appellative^  which,  will  take  in  the  whole 
species,  if  there  be  nothing  to  narrow  its  scope. 
'  There  is  no  such  limit.  There  is  not  a  syllable  in 
the  context  of  tho  clause  to  restrict  the  natural 
import  of  its  phraseology.  The  power  is  left  to 
the  force  of  the  generic  term,  and  is,  therefore, 
as  wide  as  a  treaty-making  power  can  be.  It  em- 
braces all  the  varieties  of  treaties  which  it  could 
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be  fluppoaed  this  goveniinent  could  fiod  it  neces- 
aary  or  proper  to  make,  i>r  it  embraces  none.  It 
covers  the  whole  treaty-making  ground  which 
this  government  could  be  expected  to  occupy,  or 
not  an  inch  of  it. 

It  is  a  just  presumption,  that  it  was  designed 
to  be  co*extensive  with  all  the  exigencies  of  our 
afiairs«  Usage  sanctioiis  that  presumption— ex- 
pediency does  the  same.  The  omission  of  any 
exception  to  the  power,  the  omission  of  the  de- 
signation of  a  mode  by  which  a  treaty,  not  intend- 
ed to  be  included  within  it,  might  otherwise  be 
made,  confirms  it.  That  a  commercial  treaty 
was,  above  all  others,  in  the  contemplation  of  the 
eonstitution,  is  manifest.  The  immemorial  prac- 
tice of  Europe,  and  particularly  x>f  the  nati<Mi 
firom  which  we  emigrated,  the  consonance  of  en- 
lightened theory  to  that  practice,  prove  it.  It 
may  be  said,  indeed,  that  at  the  epoch  of  the 
birth  of  our  constitution,  the  necessity  for  a  pow- 
er to  make  commercial  treaties  was  scarcdy  visi- 
ble, for  that  our  trade  was  then  in  its  in£uicy.  It 
was  so ;  but  it  was  the  infancy  of  another  Heres- 
ies, promising,  not  indeed  a  victory  over  the  lion 
of  NemsBa,  or  the  boar  of  Erymanthus,  but  the 
peaceful  conquest  of  every  sea  which  could  be 
subjected  to  the  dominion  of  commercial  enter- 
prize.  It  was  then  as  apparent  as  it  is  now,  that 
the  destinies  of  this  great  nation  were  irrevocably 
commercial ;  that  the  ocean  would  be  whitened  by 
our  sails,  and  the  ultima  Thule  of  the  world  com- 
pelled to  witness  the  more  than.  Phoenician  spirit 
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aad  iatelligence  of  our  merchantiu  With  this 
glorious  anticipation  dawning  upon  them — with 
this  resplendent  Aurora  gilding  the  prospect  of 
the  future ;  nay,  with  the  risen  orb  of  trade  illu* 
minating  the  vast  horizon  of  Americau  greatness^ 
it  cannot  be  supposed  that  the  framers  of  the 
constitution  did  not  look  to  the  time  when  we 
HihpMld  be  called  upon  to  make  commercial  con- 
ri^ntipn^*  It  needs  not  the  aid  of  the  imagina- 
tion to  reject  this  disparaging  and  monstrous  sup- 
position. Dullness  itself^  throwing  aside  the  le- 
thargy of  its  character,  and  rising  for  a  passing 
moment  to  the  rapture  of  enthusiasm,  will  dis- 
claim it  with  indignation- 
It  is  said,  however,  that  the  constitution  has 
i  given,  to  Congress  ^the  powej*  to  regulate  com- 
merce with  foreign  nations ;  and  that,  since  it 
would  be  inconsistent  with  that  power,  that  the 
President,  with  the  consent  of  the  Senate,  should 
do  the  same  thing,  it  follows,  that  this  power  of 
Congress  is  an  exception  out  of  the  treaty- 
making  power.  Never  were  premises,  as  it  ap- 
pears to  my  understanding,  less  suited  to  the 
conclusion.  Tlie  power  of  Congress  to  regulate 
our  foreign  trade,  is  a  pow^r  of  municipal  legis- 
lation, and  was  designed  to  operate  as  far  as,  up- 
on such  a  subject,  municipal  legislation  can 
reach.  Without  such  a  power,  the  government 
would  be  wholly  inadequate  to  the  ends  for  which 
it  was  instituted.  A  power  to  regulate  commerce 
\>y  trea^  alone,  would  touch  only  a  portion  of  the 
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eubject.  A  wider  and  more  general  power  was 
therefore  indispen'sible,  and  it  was  properly  de- 
volved on  Congress;  as  the  legislature  of  the 
Union.  ' 

On  the  other  hand,  a  power  of  mere  munici- 
pal legislation,  acting  upon  views  exclusively  our 
own,  having  no  reference  to  a  reciprocation  of 
advantages  by  arrangements  with  a  foreign  state, 
would  also  fall  short  of  the  ends  of  government 
in  a  country  of  which  the  commercial  relations  are 
complex  and  extensive,  and  liable  to  be  embar- 
rassed by  conflicts  between  its  own  interests  and 
those  of  other  nations.  That  the  power  of  Con- 
gress is  simply  legislative  in  the  strictest  sense, 
and  calculated  for  ordinary  domestic  regulation 
only,  is  plain  from  the  language  in  which  it  is 
communicated.  There  is  nothing  in  that  language 
which  indicates  regulation,  by  compact  or  compro- 
mise, nothing  which  points  to  the  co-operation  of 
a  foreign  power,  nothing  which  designates  a  trea- 
ty-making faculty.  It  is  not  connected  with  any 
of  the  necessary  accompaniments  of  that  faculty; 
it  is  not  furnished  with  any  of  those  means,  with- 
out which  it  is  impossible  to  make  the  smallest 
progress  towards  a  treaty. 

It  is  self-evident,  that  a  capacity  to  regulate 
commerce  by  treaty,  was  intended  by  the  consti- 
tution to  be  lodged  somewhere.  It  is  just  as  evi- 
dent, that  the  legislative  capacity  of  Congress  does 
not  amount  to  it ;  and  cannot  be  exerted  to  pro- 
duce a  treaty.  It  can  produce  only  a  statute,  with 
which  a  foreign  state  cannot  be  made  to  concur, 
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and  which  will  not  yield  to  any  modifications  which- 
a  foreign  state  may  desire  to  impress  upon  it  for 
suitable  equivalents.  There  is  no  way  in  whioh 
Congress,  as  such,  can  mould  its  laws  into  trea- 
ties, if  it  respects  the  constitution.  It  may  legis- 
late and  counter- legislate ;  but  it  must  for  ever  be 
beyond  its  capacity  to  combine  in  a  law,  emana- 
ting from  its  separatiif  d<)meslic  authority,  its  own 
views  with  those  6f  other  governments^  and  to 
produce  a  harmonious  reoondiliation  of  tliosejarr 
ring  purposes  and  difioordant  elements  whichrit  is 
the  business'of  4egociation/to  adjust.         n 

I  reason  thus,  then^  upon  this  part  of  the  sub- 
ject. It  is  clear  ihnt  the  power  of  Congress,  as 
to  foreign  commerce,  i»  only  what  it  professes  to  be 
in  the  constitution,  a  legislative  power^  to  be  ex- 
erted municipally  without  eonsiiltation  or  agree- 
ment with  those  with  whom  we  have  an  intercourse 
of  trade';  it  is  undeniable  that  the  constitution 
meant  to  provide  for  the  exercise  of  another  pow- 
er relatively  to  commerce,  which  should  exert  it- 
self in  concert  with  the  analogous  power  in  other 
countries,  and  should  bring  about  its  results,  not 
by  statute  enacted  by  itself,  but  by  an  internation- 
al compact  called  a  treaty ;  that  it  is  manifest,  that 
this  other  power  is  vested  by  the  constitution  in 
the  President  and  Senate,  the  only  department  of 
the  government  which  it  authorises  to  make  any 
treaty,  and  which  it  enables  to  make  all  treaties ; 
that  if  it  be  so  vested,  ilB  regular  exercise  must  re- 
sult in  that  which,  as  hr  as  it  reaches,  is  law  in  itself, 
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and  consequently  repeals  such  mumeipal  n^fula- 
tions  as  stand  in  its  way,  since  it  is  expressly  de* 
clart3d  by  the  constitution  that  ti^aiies  regularly 
made  shall  have,  as  they  ought  to  have,  the  force 
of  law.  In  all  this,  I  perceive  nothing  to  perplex 
or  alarm  us*  It  exhibits  a  well  digested  and  uni- 
form plan  6f  governmenti  worthy  of  the  excellent 
.men  by  whom  it  was  formed*  The  ordinary 
power  to  regulate  cominierce  by  statutory  enact- 
ments, could  only  be  devolved  upon  Congress, 
possessing  all  (he  other  legislative  powers  «f  the 
government.  The  extraordinary  power  to  regu- 
late it  fay  treaty,  could  not  be  devolved  upon  Con- 
gress, because  from  its  composition,  and  the  d>* 
sence  of  all  those  authorities!  and  functions  which 
are  essential  to  the  activity  and  ^BMSt  of  a  treaty- 
making  power,  it  was  not  calculated  to  be  the  de- 
pository of  it.  It  wan  wise  and  conaistent  to  place 
the  extraordinary  power  to  regulate  commerce  by 
treaty,  where  the  residue  of  the  treaty-making 
power  was  placed,  where  only  the  means  of  nego- 
ciation  could  be  found,  and  the  skilful  and  bene- 
fieial  use  of  them  could  reasonably  be  expected. 
That  Congress  legislates  upon  conuneree,  mi- 
jecl  to  the  treaty-nmking  power,  is  a  position  per- 
fectly intelligible;  but  the  understanding  is  in 
some  degree  confounded  by  the  other  proposition, 
that  the  legislative  power  (»(  Congii0f»  is  an  ex- 
ception out  of  the  treaty-making  power.  It  intro* 
duces  into  the  constitution  a  strange  anomdy— a 
commercial  state,  with  a  written  oonitittttion,  and 
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no  power  ia  it  to  regulate  its  trade,  in  conjunction 
with  other  states;  in  the  universal  mode  of  conven- 
tion. It  will  be  in  vain  to  urge,  that  this  anomaly 
is  merely  imaginary ;  for  that  the  President  and 
Senate  may  make  a  treaty  of  commerce  for  the 
consideration  of  Congress.  The  answer  is,  that 
the  treaties  which  the  President  and  Senate  are 
entitled  to  make,  are  such,  as  when  made,  become 
law ;  that  it  is  no  part  of  their  functions  simply 
to  initiate  treaties,  but  conclusively  to  make  them ; 
and  that  where  they  have  no  power  to  make  them, 
there  is  no  provision  in  the  constitution,  how  or 
by  whom  they  shall  be  made. 

That  there  is  nothing  new  in  the  idea  of  a  se* 
paration  of  the  legislative  and  conventional  pow- 
ers upon  commercial  subjects,  and  of  the  neces- 
sary control  of  the  former  by  the  latter,  is  known 
to  all  who  are  acquainted  with  the  constitution  of 
England.  The  Parliament  of  that  country  enacts 
the  statutes  by  which  its  trade  is  regulated  muni- 
cipally. The  Crown  modifies  them  by  a  treaty.. 
It  has  been  imagined,  indeed,  that  the  Parliament 
is  in  the  practice  of  confirming  such  treaties;  but 
the  fact  is  undoubtedly  otherwise.  Commercial 
treaties  are  laid  before  Parliament,  because  the 
king's  ministers  are  responsible  for  their  advice 
in  the  making  of  them,  and  because  the  vast  range 
and  complication  of  the  English  laws  of  trade 
and  revenue,  render  legislation  unavoidable,  not 
for  the  ratification,  but  the  execution  of  their  com- 
mercial treaties* 
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It  is  suggested  again,  that  the  treaty-making 
power  (unless  we  are  tenants  in  conamon  of  it 
with  the  President  and  Senate,  to  the  extent  at 
least  of  our  legislative  rights)  is  a  pestilent  monster, 
pregnant  with  all  sorts  of  disasters ! — It  teems 
with  '  Gorgons,  and  Hydras,  and  Chimeras '  dire !' 
At  any  rate,  I  may  take  for  granted  that  the  case 
before  us  does  not  justify  this  array  of  metaphor 
and  fable ;  since  we  are  all  agreed  that  the  con- 
vention with  England  is  not  only  Harmless  but 
salutary.  To  put  this  particular  case,  however, 
out  of  the  argument,  what  have  we  to  do  with 
considerations  like  these  ?  are  we  here  to  form,  or 
to  submit  to  the  constitution  as  it  has  been  given  to 
us  for  a  rule  by  those  who  are  our  masters  ?  Can 
we  take  upon  ourselves  the  office  of  political 
casuists,  and  because,  we  think  that  a  power  ought 
to  be  less  than  it  is,  compel  it  to  shrink  to  our 
standard  ?  Are  we  to  bow  with  reverence  before 
the  national  will  as  the  constitution  displays  it, 
or  to  fashion  it  to  our  own,  to  quarrel  with  thai 
charter,  without  which  we  ourselves  are  nothing  ; 
or  to  take  it  as  a  g^uide  which  We  cannot  desert 
with  innocence  or: safety  ?  But  why  is  the  treaty- 
making  power  lodged,  as  I  contend  it  is,  in  the 
President  and  Senate,  likely  to  disaster  us,  as  we 
are  required  to  apprehend  it  will?  Sufficient 
checks  have  not,  as  it  seems,  been  provided,  either 
by  the  constitution  or  the  nature  of  things,  to  pre- 
vent the  abuse  of  iu  It  is  in  the  House  of  Re- 
presentatives alone,  that  the  ainulet,*  which  bids 
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defiance  to  the  approaches  of  political  diseascfy 
or  cures  it  when  it  has  commenced^  can  in  all  vi« 
cissitudes  be  found.  I  hold  that  the  checks  are 
sufficient^  without  the  charm  of  our  legislative 
agency 9  for  all  those  occasions  which  wisdom  is 
bound  to  foresee  and  to  guard  against ;  and  that 
as  to  the  rest  (the  eccentricities  and  portents  which 
no  ordinary  checks  can  deal  with)  the  occasions 
must  provide  for  themselves. 

It  is  natural,  here,  to  ask  of  gentlemen,  what 
security  they  would  have  ?  They  cannot  ^  take  a 
bond  of  Fate ;'  and  they  have  every  pledge  which 
is  short  of  it.  Have  they  not,  as  respects  the 
President,  all  the  security  upon  which  they  rely 
from  day  to  day  for  the  discreet  and  upright  dis- 
charge of  the  whole  of  bis  other  duties,  many 
and  various  as  they  are  ?  What  security  have  they 
that  he  will  not  appoint  to  office  the  refuse  of  the 
world ;  that  he  will  not  pollute  the  sanctuary  of 
justice  by  calling  vagabonds  to  its  holy  ministry, 
instead  of  adorning  it  with  men  like  those  who 
now  give  to  the  bench  more  dignity  than  they  re- 
ceive from  it :  that  he  will  not  enter  into  a  treaty 
of  amnesty  with  every  conspirator  against  law  and 
order,  and  pardon  culprits  from  mere  enmity  to 
virtue  ?  The  security  for  all  this,  and  infinitely 
more,  is  found  in  the  constitution  and  in  the  order 
of  nature  ;  and  yw  are  all  satisfied  with  it.  One 
should  think  that  the  same  security,  which  thus 
far  time  has  not  discredited,  might  be  sufficient 
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to  tranquillise  us  upon  the  score  df  the  power 
which  we  are  now  considering. 

We  talk  of  ourselves  as  if  we  only  were  the  re- 
presentatives of  the  people*  But  the  first  ntagis- 
trate  of  this  country  is  also  the  representative  of 
the  people,  the  creature  of  their  sovereignty,  the 
adoiinistrator  of  their  power,  their  steward  and 
servant,  as  you  are — be  conies  from  the  people,  is 
lifted  by  them  into  place  and  authority ,^nd  after  a 
short  season  returns  to  them  for  censure  or  ap- 
plause. There  is  no  analogy  between  such  a  ma- 
gistrate and  the  hereditary  moaarchs  of  tlurope. 
He  is  not  born  to  the  inheritance  of  office ;  he 
eannot  even  be  elected  until  he  has  reached  an 
age  at  which  he  must  pass  for  what  he  is ;  until  his 
habits  have  been  forxned,  his  integrity  tried,  his 
capacity  ascertained,  his  character  discussed  and 
probed  for  a  series  of  years,  by  a  press,  whicii 
knows  none  of  the  restraints  of  European  policy. 
He  acts,  as  you  do,  in  the  full  vie#  of  hW  coa^ 
stituents,  and  under  the  consciousness  that  on  ac- 
count of  the  singleness  of  his  station^  all  eyes  are 
upon  him.  He  knows,  too,  as  well  as  you  can 
know,  the  temper  and  intelligence  of  dioee  for 
whom  he  acts,  ancf  to  whom  he  is  amenable.  He 
cannot  hope  that  they  will  be  blind  to  the  vicee  of 
his  administration  on  subjects  of  high  concern- 
ment and  vital  interest ;  and  in  proportion  as  he 
acts  upon  his  own  responsibility,  unrelieved  and 
undiluted  by  the  infusion  of  ours,  is  the  danger 
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of  ill-advised  conduct  likely  to  be  present  to  his 
mind. 

Of  all  the  powers  which  have  been  entrusted  to 
him,  there  is  none  to  which  the  temptations  to 
abuse  belong  so  Httle  as  to  the  treaty-making 
power  in  all  its  branches ;  none  which  can  boast 
duch  mighty  safeguards  in  the  feelings,  and  viewB^ 
and  passions  which  even  a  misanthrope  could  at- 
tribute to  the  foremost  citizen  of  this  republic — 
He  can  have  no  motive  to  palsy  by  a  commercial 
or  any  other  treaty  the  prosperity  of  his  country. 
Setting  apart  the  restraints  of -honour  and  patriot- 
ism,  which  are  characteristic  of  public  men  in  a 
nation  habitually  free,  could  he  do  so  without 
subjecting  himself  as  a  meoiber  of  the  community 
(to  say  nothing  of  his  immediate  connections)  to 
the  evils  of  his  own  work  ?  A  commercial  treaty^ 
too,  is  always  a  conspicuous  measure.  It  speaks 
for  itself  It  cannot  take  the  garb  of  hypocrisy^ 
and  shelter  itself  from  the  scrutiny  of  a  vigilant 
and  well  instructed  population.  ^  If  it  be  bad,  it 
will  bcf  condemned,  and  if  dishonestly  made,  be 
execrated.  The  pride  of  country,  moreover,  which 
animate^  eyen  the  lowest  of  mankind,  is  here  a 
peculiar  pledge  tor  the  provident  and  wholesome 
exercise  of  power.  There  is  not  a  consideration 
by  which  a  cord  in  the  human  breast  can  be  made 
to  vibrate  that  is  nt>t  in  this  case  the  ally  of  duty. 
Every  hope  either  lofty  or  humble  that  springs 
forward  to  the  future  ;  even  the  vanity  which  looks 
not  beyond  the  moment ;  the  driead  of  shame  and 
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the  love  of  glory;  the  instinct  of  ambition;  the 
domestic  affections ;  the  cold  ponderings  of  pru- 
dence ;  and  the  ardent  instigations  of  sentiment 
and  passion,  are  all  on  the.  side  of  duty.     It  is  in 
the  exercise  of  this  power  that  responsibility  to 
public  opinion,  which  even  despotism  feels  and 
truckles  to,  is  of  gigantic  force.     If  it  were  pos- 
sible, as  I  am  sure  it  is  not,  that  an  American  citi- 
zen, raised,  upon  ^he  credit  of  a  long  life  of  virtue, 
to  a  statioh  so  full  of  honour,  could  feel  a  dispo- 
sition to  mingle  the  little  interests  of  a  perverted 
ambition  with  the  great  concerns  of  his  country, 
as  embraced  by  a  commercial  treaty,  and  to  sacri- 
fice her  happiness  and  power  by  the  stipulations 
of  that  treaty,  ta  flatter  or  aggrandize  a  foreign 
state,  he  would  still  be  saved  from  the  perdition 
of  such  a  course,  not  only  by  constitutional  checks, 
but  by  the  irresistible  eflicacy  of  responsibility  to 
public  opinion,  in  a  nation  whose  public  opinion 
wears  no   mask,^and  will  not  be  i^ilenced.     He 
would  remember  that  his  political  career  is  but 
the  thing  of  an  hour,  and  that  when  it  has  passed 
he  must  descend  to  the  private  station  from  which 
he  rose,  the  object  either  of  love  and  veneration, 
o^-  of  scorn  and   horror.     If  we  cast  a  glance  at 
England,  we  shall  not  fail  to  see  the  influence  of 
public -opinion  upon  an  hereditary  king,  an  heredi- 
tary nobility,  and  a  House  of^  Commons  elected 
in  a  great  degree  by  rotten  boroughs  and  over- 
flowing with  placemen.     And  if  this  influence  is 
potent  there  against  all  the  eflbrts  of  independent 
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power  and  wide  spread  corruption,  it  must  in  this 
country  be  omnipotent. 

But  the  treaty-making  power  of  the  President 
is  further  checked  by  the  necessityof  the  concur- 
rence of  two-thirds  of  the  Senate,  consisting  of 
men  selected  by  the  legislatures  of  the  States, 
themselves  elected  by  the  people.  They  too  must 
have  passed  through  the  probation  of  time  before 
they  can  be  chosen,  and  must  bring  with  them 
every  title  to  confidence.  The  duration  of  th^ir 
office  is  that  of  a  few  years ;  their  numbers  are 
considerable ;  their  constitutional  responsibility  as 
great  as  it  can  be ;  and  their  moral  responsibility 
beyond  all  calculation. 

The  power^of  impeachment  has  been  mention- 
ed as  a  check  upon  the  President  in  the  exercise 
of  the  treaty-making  capacity.  I  rely  upon  it  less 
than  upon  others,  of,  as  I  think,  a  better  class ;  but 
as  the  constitution  places  some  reliance  upon  it, 
so  do  I.  It  has  been  said,  that  impeachment  has 
been  tried  and  found  wanting.  Two  impeachments 
have  failed,  as  I  have  understood,  (that  of  a  judge 
was  one) — but  they  may  have  failed  for  reasons 
consistent  with  the  general  efficacy  of  such  a  pro- 
ceeding. I  know  nothing  of  their  merits,  but  I 
am  justified  in  supposing  that  the  evidence  was 
defective,,  or  that  the  parties  were  innocent  as  they 
were  pronounced  to  be  :— Of  this,  however,  I  feel 
assured,  that  if  it  should  ever  happen  that  the  Pre- 
sident is  found  to  deserve  the  punishment  which 
impeachment  seeks  to  inflict,  (even  for  making  a 
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treaty  to  which  the  judges  have  become  parties,) 
and  this  body  should  accuse  hjm  in  a  coostitution- 
al  way,  he  will  not  easily  esclBipe.  But,  be  that 
as  it  may,  I  ask  if  it  is  nothing  that  you  have 
power  to  arraign  him  as  a  culprit  ?  Is  it  nothing 
that  you  can  bring  him  to  the  bar,  expose  bis  mis- 
conduct to  the  world,  and  bring  down  the  indig* 
nation  of  the  public  upon  him  and  those  who 
dare  to  acquit  him  ? 

If  there  be  any  povver  explicitly  granted  by  the 
Qonstitution  to  Congress,  it  is  that  :of  declaring 
war;  and  if  there  be  any  exercise  of  human  le- 
gialation  more  solemn  and  important  than  ano* 
ther,  it  is  a  declaration  of  war.    For  expansion  it 
is  the  largest,  for  effect  the  most  awful  of  all  the 
enactments  to  which  Congress  is  competent ;  and 
it  always  is,  or  ought  to  be,  preced3d  by  gr&fe 
and  anxious  deliberation*     This  power,  too,  is 
connected  with,  or  virtually  invotves,  others  of 
high  import  and  efficacy  ;  among  which  may  be 
fanked  the  power  of  granting  letters  of  marque 
and  reprisal,  of  regulating  captures,  of  prohibit- 
ing intercourse  with,  or  the  acceptance  of  protec- 
tions or  lioeoses  from,  the  enemy.     Yet  farther ; 
a  power  to  declare  war  implies,  with  peculiar  em- 
phasis, a  negative  upon  all  power,  in  any  other 
branch  of  the  government,  inconaistejat  with  the 
AiU  and  continuing  effect  of  it.  A  power  to  make 
peace  in  any  other  branch  of  the  government,  is 
utterly  inconsistent  with  that  full  and  continuijig 
effect.    It  may  even  prevent  it  firom  having  any 
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effect  at  all ;  sinoe  peace  may  follow  almost  imme- 
diately (although  it  rarely  does  so  follow)  the 
commencemetit  of  a  war.  If,  therefore,  it  be  an- 
deniable* that  tjie  Fresideiit,  with  the  advice  and 
consent  of  the  Senate,  has  power  to  make  a  trea- 
ty of  peace,  available  ipso  jure,  it  is  undeniable 
that  he  has  power  to  repeal,  by  the  mere  opera- 
tion «f  such  a  treaty,  the  highest  acts  of  congres- 
stoaal  legislation*  And  it  will  not  be  questioned 
that  this  repealing  power  is,  from  the  eminent  na<^ 
turd  of  the  war-declaring  power,  less  it  to  be  made 
oat  by  inference  than  the  power  of  niodifying  by 
treaty  the  law9  which  regulate  our  foreign  trade. 
Now  the  President,  with  the  advice  and  consent 
of  the  Senate,  has  an  inoontestible  and  uncontest- 
ed right  to  make  a  treaty  of  peace,  of  absolute 
inherent  efficac3s  and  that  too  in  virtue  of  the 
very  same  general  provision  in  the  constitution 
•which  the  refinements  of  political  speculation, 
rather  than  any  known  rules  of  construction,  have 
led  some  of  us  to  suppose  excludes  a  treaty  of 
Commerce. 

By  what  process  of  reasoning  will  you  be  able 
to  extract  from  the  wide  field  of  that  general  pro- 
vision the  obnoxious  case  of  a  commercial  treaty, 
without  forcing  along  with  it  the  case  of  a  treaty 
of  peace,  and  along  with  that  again  the  case  of 
every  possiblci  treaty  ?  Will  you  rest  your  distinc- 
tion upon  the  favourite  idea  that  a  treaty  cannot 
repeal  laws  competently  enacted,  or,  as  it  is 
sometimes  expressed,  cannot  trench  upon  the  le- 
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glslative  rights  of  Congress  ?  Such  a  distinctioa 
ndt  only  seems  to  be  reproached  by' all  the  theo- 
ries, numerous  as  they  are,  to  which  this  bill  has 
given  birth,  but  is  against  notorious  fact  and  re^ 
cent  experience*  We  have  lately  witnessed  the 
operation  in  this  respect  of  a  treaty  of  peace^  and 
could  not  fail  to  draw  from  it  this  lesson ;  that  no 
sooner  does  the  President  exert,  with  the  consent 
of  the  Senate,  his  power  to  make  such  a  treaty, 
than  yoiir  war-denouncing  law,  your  act  for  letters 
of  marque,  your  prohibitory  statutes  as  to  inter- 
course and  licenses,  ^nd  all  the  other  concomitant 
and  dependent  statutes,  so  far  as  they  affect  the  na- 
tional relations  with  a  foreign  enemy,  pass  away 
as  a  dream,  and  in  a  moment  are  ^  with  years  be- 
yond the  flood.'  Your  auxiliary  agency  was  not 
required  in  the  production  of  this  effect ;  and  I 
have  not  heard  that  you  even  tendered  it.  You 
saw  your  laws  departing  as  it  were  from  the  sta-« 
tute  books,  expelled  from  the  strong  hold  of  su- 
premacy by  the  single  force  of  a  treaty  of  peace ; 
and  you  did  not  attempt  to  stay  them ;  you  did 
not  bid  them  linger  until  you  should  bid  them  go; 
you  neither  put  your  shoulders  to  the  wheel  of  ex- 
pulsion nor  made  an  effort  to  retard  it.  In  a 
word,  you  did  nothing.  You  suffered  them  to 
flee  AS  a  shadow,  and  you  know  that  they  were 
reduced  to  shadowy,  not  by  the  necromancy  of 
usurpation,  but  by  the  energy  of  constitutional 
power.  Yet,  you  had  every  reason  for  interfer- 
ence then  which  you  can  have  now.     The  power 
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to  make  a  treaty  of  peace  ^stands  upon  the  same 
constitutional  footing  with  the  power  to  make  a 
commerciai  treaty.  It  is  given  by  the  same  words. 
h  is  exerted  in  the  same  manner.  It  produces  the 
same  conflict  with  municipal  legislation.  The  in- 
genuity of  man  cannot  urge  a  consideration! 
whether  upon  the  letter  or  the  spirit  of.  the  consti- 
tution, against  the  existence  of  a  power  in  the 
President  apd  Senate  to  make  a  valid  commer- 
cial treaty,  which  will  not,  if  it  be  correct  and 
sound,  drive  us  to  the  negation  of  the  pow- 
er exercised  by  the  President  and  Senate,  with 
universal  approbation,  to  make  a  valid  treaty  of 
peace. 

Nay,  the  whole  treaty-making  power  will  be 
blotted  from  th6  constitution,  and  a  new^  one, 
alien  to  its  theory  and  practice,  be  made  to  sup- 
plant it,  if  sanction  and  scope  be  given  to  the 
principles  of  this  bill.  This  bill  may  indeed  be 
considered  as  the  first  of  many  aissaults,  not  now 
intended  perhaps,  but  not  therefore  the  less  likely 
to  happen,  by  which  the  treaty-making  power,  as 
created  and  lodged  by  the  constitution,  wijl  be 
pushed  from  its  place,  and'  compelled  to  abide 
with  the  power  of  ordinary  legislation.  The  ex^ 
ample  of  this  bill  is  beyond  its  ostensible  limits. 
The  pernicious  principle,  of  which  it  is  at  once 
the  child  and  the  apostle,  roust  work  onward  and 
tp  the  right  and  the  left  until  it  has  exhausted  it- 
self; and  it  never  c^n  exhaust  itsielf  until  it  has 
gathered  into  the  vortex  of  the  legislative  powers 
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9f  Congress  thie  whole  treaty-making  capacity  of 
the  government.  For  if,  notwithstanding  the  di- 
rectness and  precision  with  which  the  constitution 
has  marked  out  the  department  of  the  govern- 
ment by  which  it  wills  that  treaties  shall  be  made, 
and  has  declared  that  treaties  sq  made  shall  have 
the  force  and  dignity  of  law,  the  House  of  Re- 
presentatives can  insist  upon  some  participatioa 
in  that  high  faculty,  upon  the  simple  suggestion 
that  they  are  sharers  in  legislative  power  upon 
tlie  subjects  embraced  by  any  given  treaty,  what 
remains  to  be  done,  for  the  transfer  to  Congr^BS 
of  the  entire  treaty-making  faculty,  as  it  appears 
in  the  constitution,  but  to  show  that  Con^esB 
have  legislative  power  direct  or  indirect  upon 
every  matter  which  a  treaty  can  touch  ?  And 
what  are  the  matters  within  the  practicabJe  range 
of  a  treaty,  which  your  laws  <^atinot  either  mould, 
or  qualify,  or  influence  ?  Imagination  has  been 
tasked  for  exampl,e,  by  tvhich  this  question  tnight 
be  answered.  It  is  admitted  that  they  oiust  be 
few,  and  we  have  been  told,  as  I  think,  of  no 
mo^  than  one.  It  is.  the  case  of  contrabamd  qf 
%Da%.  This  'Case  has,  it  seems,  the  double  recom* 
mendation  of  being  what  is  called  an  interoft- 
tionel  case,  and  a  case  beyond  the  utmost  grasp 
of  congressional  legislation.  I  remark  upoa  it, 
that  it  is  no  n^^re  an.  internationail  case  than  any 
matter  of  collision  ineUent  to  the  trpule  of  two 
nations,  with  each  other.  I  remark  fhrther,  that 
a  treaty  upon  thd  point  of  coutraband  of  war  amf 
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interfere,  as  well  as  any  other  treaty,  wirfi  an  act  of 
Congress.  A  la^  encouraging,  by  a  bounty  or 
otherwise,  the  exportation  of  certain  conmiodi* 
ties,  would  be  counteracted  by  an  insertion  in- 
to the  list  of  contraband  of  war,  in  a  treaty  with 
England  or  France,  any  one  of  those  commodi- 
ties. The  treaty  would  look  one  way,^  the  law 
another.  And  various  modes  might  readily  be 
suggested  in  which  Congress  might  so  legislate  as 
to  lay  the  foundation  of  repugnancy  between  its 
laws  and  the  treaties  of  the  President  and  8enit.te 
with  reference  to  contraband.  I  deceive  myself 
greatly  if  a  subject  can  be  named  upon  which  a 
like  repugnancy  might  not  occur*  But  even  if  it 
should  be  practicable  to  furnish,  after  laborious 
inquiry  and  meditation,  a  meagre  and  scanty  in^ 
ventory  of  some  half  dozen  topics,  to  which  do-" 
mestic  legislation  cannot  be  made  to  extend,  will 
it  be  pretended  that  such  was  the  insignificant  and 
narrow  domain  designed  by  the  constitution  for 
the  treaty-making  power  ?  It  wouhl  appear  that 
there  is  with  some  gentlemen  a  willingness  to  dis- 
tinguish between  the  legislative  power  expressly 
granted  to  Congress  and  that  which  is  merely  im- 
plied^ and  to  admit  that  a  treaty  may  control 
the  results  of  the  latter.  I  reply  to  those  gen- 
tlemen that  one  legislative  power  is  exactly  equi- 
valent to  another,  and  that,  moreover,  the  whole 
legislative  power  of  Congress  may  justly  be  said 
to  be  expressly  granted  by  tJie  constitution,  al- 
though the  constitution  does  not  enumerate  every 
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tariety  of  its  exerciae,  or  indicate  alf  the  ramifi- 
cations into  which  it  may  diverge  to  suit  the  exi- 
gencies of  the  times.  I  reply,  besides,  that  even 
with  the  qualification  of  this  vague  distinction, 
whatever  may  be  its  value  or  efiect,  the  principle 
of  the  bill  leaves  no  adequate  sphere  for  the  trea* 
ty-making  powen  I  reply,  finally ,  that  the  ac- 
knowledged operation  of  a  treaty  of  peace  in  re- 
pealing laws  of  singular  strength  and  unbending 
character,  enacted  in  virtue  of  powers  communi- 
cated in  terminis  to  Congress,  gives  the  distinc- 
tion to  the  winds. 

And  now  that  I  have  again  adverted  to  the  ex- 
ample of  a  treaty  of  peace,  let  me  call  upon  you 
to  reflect  on  the  answer  which  that  example  af- 
fords to  all  the  warnings  we  have  received  in  this 
debate  against  the  mighty  danger  of  entrusting 
to  the  only  department  of  the  government,  which 
the  constitution  supposes  can  make  d  treaty,  the 
incidental  prerogative  of  a  repealing  legislation* 
It  is  inconsistent,  we  are  desired  to  believe,  with 
the'genius  of  the  constitution,  and  must  be  fatal 
to  all  that  is  dear  to  freemen,  that  an  Executive 
magistrate  and  a  Senate,  who  are  not  immediate- 
ly elected  by  the  people,  should  possess  this  autho- 
rity. We  hear  from  one  quarter  that  if  it  be  so, 
the  public  liberty  is  already  in  the  grave ;  and 
from  another,  that  the  public  interest  and  honour 
are  upon  the  verge  of  it.  But  do  you  not  perceive 
that  this  picture  of  calamity  and  shame  is  Uie  mere 
figment  of  excited  fancy,  disavowed  by  the  consti- 
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tution  as  bysterioali  and  erroneous  in  the  case  of 
a  treaty  of  peace  ?  Do  ybu  not  see  that  if  there 
be  any  thing  in  this  high  coloured  perils  it  is  a 
treaty  of  peace  that  must  realize  it  t  Can  we  in 
this  view  compare  with  the  power  to  make  such  a 
treaty,  that  of  making  a  treaty  of  commerce  ? 
Are  we  unable  to  conjecture,  while  we  are  thus 
brooding  over  anticipated  evils  which  can  never 
happen,-  that  the  lofty  character  of  our  country 
(which  is  but  anot^iername  for  strength  and  pow- 
er) may  be  made  to  droop  by  a  mere  treaty  of 
peace ;  that  the  national  pride  may  be  humbled  ; 
the  just  hopes  of  the  people  blasted;  their  cou- 
rage tamecl  and  broken ;  their  prosperity  struck 
to  the  heart ;  their  foreign  rivals  encouraged  into 
arrogance  and  tutored  into  encroachment,  by  a; 
mere  treaty  of  peace  ?  I  confidently  trust  that, 
"as  this  never  has  been  so,  it  never  will  be  so  ;  but 
surely  it  is  just  as  possible  as  that  a  treaty  of  com- 
merpe  should  ever  be  made  to  shackle  the  free- 
dom of  this  nation,  or  check  its  march  to  the 
greatness  and  glory  that  await  it.  I  know  not, 
indeed,  how  it  can  seriously  be  thought  that  our 
liberties  are  in  hazard  frpm  the  small  witchery  of 
a  treaty  of  commerce,  and  yet  in  none  from  the 
potent  enchantments  by  which  a  treaty  of  peace 
may  strive  to  enthral  them.  I  am  at  a  loss  to 
conceive  by  what  form  of  words,  by  what  hitherto 
unheard-of  stipulations,  a  commercial  treaty  is  to 
barter  away  the  freedom  of  United  America,  or 
ef  any  the  smallest  portion  of  it.  I  cannot  figure 
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to  myself  the  pios^ibility  that  such  a  project  can 
ever  find  its  way  into  the  head  or  heart  of  any  man, 
or  set  of  men,  whom  this  nation  may  select  as  the 
depositories  of  its  power  ;  but  1  am  qnite  sure  that 
an  attempt  to  insert  such  a  project  in  a  commer- 
cial treaty,  or  in  any  other  treaty,  or  in  any  other 
mode,  could  work  no  other  effect  than  the  destruc- 
tion of  those  who  should  venture  to  be  parties  to  it, 
no  matter  whether  a  President,  Senate,  or  a  whole 
Congress.  Many  extreme  cases  have  been  pat 
for  illustration  in  this  debate ;  and  this  is  one  of 
them ;  and  I  take  the  occasion  which  it  offers  to 
mention,  that  to  argue  from  extreme  eases  is  sel- 

-  dom  logical,  and  upon  a  question  of  iaterpreta- 
tion,  never  so.  We  can  only  bring  back  the 
means  of  delusion,  if  we  wander  into  the  regions 
of  fiction,  and  explore  the  wildsv  of  bare  possibi* 
lity  in  search  of  rules  for  real  life  and  actual  or* 
dinary  cases.  By  arguing  from  the  possible  abuse 
of  power  against  the  use  or  existence  of  it,  you 
may  and  must  come  to  the  conclusion,  that  there 

'  ought  not  be,  aad  is^  not,  any  government  in  this 
country,  or  in  the  world.  Disorg animation  and 
anarchy  are  the^sole  consequences  that  can  be  de* 
duced  from  such  neasoning.  Who  is  it  that  may 
not  abuse  the  power  that  has  been  confided  to  him  P 
May  not  t06,  as  well  as  the  other  branches  of  the 
government  ?  And,  if  we  may,  does  not  the  ar- 
gument from  extreme  cases  prove  that  we  ought 
to  have  no  power,  and  that  we  have  no  power  ? 
And  does  it  not,  therefore,  after  having  served 
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for  an  instant  tbe  ptirpcMses  of  this  bill,  turn  short 
upon  and  condomn '  its  whole  theory^  which  at- 
tributes to  US)  not  merely  the  power  which  is  our 
own,  but  inordinate  power^  to  be  gained  only  by 
wresting  it  from  others  ?  Our  constitutional  and 
moral  security  against  the  abuses  of  the  power  of 
the  executive  government  huve  already  been 
explained.  I  will  only  add,  that  a  great  and  ma- 
nifest abuse  of  tbe  delegated  authority  to  make 
treaties  would  create  no  obligation  any  where.  If 
ever  it  should  occur,  as  I  confidently  believe  it 
never  will,  the  evil  must  find  its  corrective  in  the 
wisdom  and  firmness,  not  of  this  body  only,  but 
of  the  whole  body  of  the  people  co-operating  with 
it.  It  is,  after  all,  in  the  people,  upon  whose  Atlan- 
tean  shoulders  our  whole  republican  system  re- 
ppses,  that  you  must  expect  that  recuperative 
power,  that  redeeming  and  regeneri^ting  spirit,  by 
which  the  constitution  is  to  be  purified  and  redin- 
tegrated when  extravagant  abuse  ha3  cankered  it. 
In  addition  to  the  example  of  a  treaty  of  peace 
which  I  have  just  been  considering,  let  me  put 
another,  of  which  none  of  us  can  question  the  rea- 
lity. The  President  may  exercise  the  power  of 
pardoning,  save  only  in  the  case  of  impeachments. 
The  power  of  pardoning  is  not  communicated  by 
words  more  predse  or  comprehensive  than  the 
power  to  make  treaties*  But  to  what  does  it 
amount?  Is  not  every  pardon, ^oAoc  vic^  a  re- 
peal of  the  penal  law  against  which  it  .gives  pr^ 
teotion  ?    Does  14;  pot  rid?  over  the  law,  refiist  its 
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command,  and  extinguish  its  effect?  Does  it  not 
even  control  the  Combined  force  of  judicature  and 
legislation  ?  Yet,^have  we  ever  heard  that  your  le- 
gislative rights  were  an  exception  out  of  the  pre- 
rogative of  mercy  ?  Whu  has  ever  pretended  that 
this  faculty  cannot,  if  regularly  exerted,  wrestle 
with  the  strongest  of  your  statutes  ?  I  may  be 
toldi  that  the  pardoning  power  necessarily  im- 
ports a  control  over  the  penal  code,  if  it  be  exer- 
cised in  the  form  of  a  pardon.  I  answer,  the 
power  to  make  treaties  equally  imports  a  power 
to  put  out  of  the  Way  such  parts  of  the  civil  code 
as  interfere  with  its  operation,  if  that  power  be 
exerted  in  the  form  of  a  treaty.  There  is  no  dif- 
ference in  their  essence.  You  legislate,  in  both 
cases,  subject  to  the  power.  And  this  instance 
furnishes  ahother  answer,  as  I  have  already  inti- 
mated, to  the  predictions  of  abuse^  with  which,  on 
this  occasion,  it  has  been  endeavoured  to  appal  ns. 
The  pardoning  power  is  in  the  President  alone. 
He  is  not  even  checked  by  the  necessity  of  Sena- 
torial concurrence.  He  may  by  his  Biagle  fiat  ex- 
tract the  Sling  from  your  proudest  enactments — 
and  save  from  their  vengeance  a  convicted  of- 
fender. 

Sir,  you  have  my  general  notions  upon  the  bill 
before  you.  They  have  no  claim  to  novelty.  I 
imbibed  them  from  some  of  the  heroes  and  sages 
who  survived  the  storm  of  that  contest  to  which 
America  was  summoned  in  her  cradle.  I  imbibed 
them  from  the  father  of  .his  country.     My  under- 
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standing  approved  them^  with  the  full  concurrence 
of  my  hearty  when  I  was  much  younger  than  I  am 
now ;  and  I  feel  no  disposition  to  discard  them 
now  that  age  and  feebleness  are  about  to  over- 
take me.  I  could  say  more — much  more— upon 
this  high  question ;  but  I  want  health  and  strength. 
It  is,  perhaps,  fortunate  for  the  House  that  T  do ;  as 
it  prevents  me  from  fatiguing  them  as  much  as  I 
fatigue  myself. 


70 
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N^-  vi. 


ARGUMENT  ON  THE  RIGHT  OF  THE  STATES  TO  TAX 
THE  NATIONAL  BANK. 


After  the  exordiniDf*  which  the  reader  will  find  in  the  First 
Fart  of  this  work,  Mr.  Pinkney  proceeded  to  inquire  whether 
the  act  of  Congress  establishing  the  Bank  wap  repngnant  to  the 
Constitotion.  In  order  to  determme  this  question,  he  contrasted 
thejljatan;  and  organization  of  the  n\d  Confederation  and  the  na» 
tibnal.constitution  by  wliich  it  had  been  superseded.  The  former 
was  a  mere  federative  league;  nothing  more  than  a  species  af 
alliance  offensive  and  defensive  between  the  States,  such  as 
there  had  been  many  examples  of  in  ihe  history  ai  the  world. 
It  had  no  power  of  coercion  but  by  arms.  Its  fundamental  prin- 
ciple was  a  scheme  of  legislation  for  states  or  comnroniiies  in 
their  political  capacities.  This  was  its  great  and  radical  vice, 
which  the  new  constitution  was  intended  to  reform.  This  last 
was  a  project  of  general  discretionary  superintendence.  It  was 
formed  upon  the  reverse  of  the  principle  of  the  ^Confederacy.  It 
carried  iu  agency  to  the  persons  of  the  citizens :  it  provided  for 
direct  legislation  upon  the  people,  precisely  as  in  the  State  go- 
vernments. But  the  change  intended  to  be  produced  hy  the  new 
constitution  consisted  much  less  in  the  addition  of  new  powers  ta 
the  Union,  than  in  the  invigoration  of  the  original  powers.  The 
pvwer  of  regulating  commerce  was,  indeed,  a  new  power.  Bat* 
the  powers  relating  to  war  and  peace,  fleets  and  armies,  treaties 
and  finance,  with  the  other  more  considerable  powers,  were  all 
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vetted  in  CoDgre«8  by  the  articles  of  confederation.  The  propos- 
ed change  only  substituted  a  more  effectual  mode  of  administer- 
ing them. 

Under  the  constitutibny  the  potrers  belonging  to  the   federal 
government,  whatever  may  be  their  extent,  are  just  as  sovereign 
as  those  of  the  States.  The  State  governments  are  not  the  authors 
and  creators  of  the  national  constitution.     It  does  not.  derive  its 
powers  from  them.    .They  are  preceding  in  point  of  time  to  the 
national  sovereignty,  but  are  postponed  te  it  in  point  of  supre>  , 
macy  by  the  will  of  the  people.     The  powers  of  the  national 
govertiment  are  the  great  imperial  powers  by  which  nations  are 
known  to  one  another.    It  acts  upon  the  people  as  the  State  go- 
vernments  act  upon  them.  Its  powers  are  given  by  the  people,  as 
those  of  the  State  governments  are  given.     The  national  consti- 
tution  was  framed  in  the  name  of  the  people,  and  was  ratified  by 
the  people  as  the  State  constitutions  were.  If  the  respective  pow- 
ers of  these  two  governments  interfere,  those  of  the  States  must 
yield.  .  - 

Bm  it  is  said  that  the  powers  of  the  national  government  are 
limited  in  number  and  extent,  and  that  this  want  of  universality 
shows  that  they  are  not  sovereign  powers.     But  the  State  go- 
vemmt^s  are  not  unlimited  in  the   number,  or  unrestrained  in 
the  exercise  of  their  powers.     They  are  limited  by  the  declara- 
tions of  rights  contained  in  the  State  constitutions ;  by  the  nature 
and  ends  of  all  government ;   and  by  the  restraints  upon  state 
,  legislation  contained  in  the  constitution  of  the  United  States. 
It  is  said,  too,  that  the  powers  of  the  State  governments  are 
original,  and  therefore  more  emphatically  sovereign  than  those 
of  the  National  government.     But  the  State  powers  are  no  more 
original  than  those  belonging  to  the  Union.    There  is  no  original 
power  but  in  the  people,  who  are  the  fountain  and  source  of  all 
political  power. 

The  means  of  giving  eftcacy  tovthe  sovereign  authorities  ves^^ 
ed  by  the  people  in  the  national  government,  are  those  adapted 
to  the  end  ;  fitted  to  promote,  and  having  a  natural  relation  and 
connexion  with,  ^the  objipcts  of  that  government.  The  constitu- 
tion by  which  these  authorities  and  the  means  of  executing  them 
are  given,  and  the  laws  made  in  pursuance  of  it^  are  declared  to 
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be  the  supreme  law  of  the  land.  The  legislatures  and  judget  of 
the  Sutes  are  to  be  boand    by  uath  to  support  that  constitiitmi. 

Taking  these  leading  principles  along  with  us^  the  questioa  of 
the  coostitutiunality  of  the  Bank  is  to  be  considered  w  aqoes^on 
of  authority ;  and  considered  as  such  a  question,  it  has.  bflea 
fon^  since  settled  by  the  most  revered  authoritiesi  legislative,  exe- 
cutive, and  judicial.  It  is  not  pretended  that  a  manifest  en* 
croachment  atid  usurpation  can  be  sanctioned  in  this  mode. 
But  on  a  doubtful  pomt-^vetustatis  M  c<nuuetmdim$  maxima  uf. 
This  is  such  a  doubtful  case,  tha\  Congress  may  expound  the  na- 
ture and  extent  of  the  authoritv  under  which  it  acts,  and  this 
practicable  interpretation  become  incorporated  into  the  conatittt- 
tion.  They  did  expound  it  by  the  act  establishing  the  first  Bank 
in  1791 

There  are  two  distinguishing  points  which  entitle  this  prece- 
dent to  great  respect.  The  first  is,  that  it  was  a  cotemporaneoos 
interpretation  \  the  second  is,  that  it  was  made  by  the  authors  of 
the  constitution  themselves. 

The  authors  of  the  Letters  of  Fubliusy  or  the  FederaSst^ 
(themselves  the  principal  authors  of  the  constitution,)  in  every 
part  pf  their  admirable  commentary,  assert  the  entire  doctrine 
inaintainnd  by  us.  They  assert  the  doctrine  of  implied,  involved, 
and  constructive  powers  \  of  powers  implied  as  the  necessaiy 
means  of  executing  the  principal  powers  granted,  and  as  having  a 
relation  to  them.  They  maintain  this,  Ist,  upon  general  principleS| 
and,  2dly,  upon  the  clause  in  the  constitution  granting  the  power 
to  make  all  laws  necessary  and  proper  to  carty  info  effect  die 
other  powers.  They  naaintain  the  necessity  of  making  supremei 
the  powers  of  every  kind  granted  to  Congress — and  that  ail  the 
laws  of  Congress  should  be  the  supreme  law  of  the  land  when 
made  in  pursuance  of  the  cunstitution.    . 

'1  he  principal  members  of  the  conyention  who  framed  the  con- 
stitution, passed  into  the  new  government  organized  under  it 
The  first  Congress  enacted  the  law  for  incorporating  the  Bank, 
aAer  the  motft  mature  deliberation  and  full  discussion.  President 
Washington  deliberated  upon  the  bill  with  his  usual  caution,  and 
before  he  decided,  consulted  his  cabinet.  General  Hamilton 
the  principal  auibor  of  the  Feckralist^  made  a  report  upoD  the 
subject,  which  after  the  passions  and  prejudices  of  the  day  have 
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subsided,  k  may  be  allowed  to  call  a  masterly  asd  conclusive  ar- 
ffumeiit  i9  favour  of  the  validity  of  the  act.  Both  the  people  and 
the  States  witnessed  all  this  discussion,  and  acquiesced  in  the 
result.  The  President  was  reelected,  and  no  roan  lost  his  seat  in 
Congress  for  )iis  vote  on  this  momentous  question.  The  courts 
of  justice  executed  the  lav^,  with  all  its  penal  sanctions ;  and  in  Uie 
•mmiercHia  questiotis  arising  under,  it,  no  lawyer  ever  thought  ofk 
qoesdoniog  its  constitutionality.  There  ^as  this  unanimous^ 
coBOOTfeoce  of  the  national  will  until  the  charter  expired  in^ 

Political  considerations  alone  might  have  produced  the  refusal 
to  renew  the  charter  at  that-  period ;  at  any  rate,  we  know  that 
they  mingled  thieroselves  in  the  debate,  and  the  determination. 
In  1815,  a  bill  was  passed  in  the  two  Houses  incorporating  a 
national  Bank ;  to  which  Mr.  Madison  refused  his  asseni,%ut 
upon  considerations  of  expediency  alone,  waiving  the  question 
of  constitutionality  as  having  been  settled  by  cotemporaneous  ex- 
position, repeated  subsequent  recognitions,  and  general  acquies* 
cence  for  twenty  years.  Mr.  Madison  well  knew  what  titie  to  re- 
spect the  decision  in  1791  possessed.  He  was  intimately  ac- 
qominted  with  all  the  circumstances  attending  the  formation  and 
■adoption  of  the  constitution  in  which  he  had  so  large  a  share. 

In  1816,  all  branches  of  the  legislature  concurred  in  e^stablish- 
ing  the  corporation,  whose  chartered  rights  lure  now  in  judgment 
before  the  court. 

Such  a  body  of  authority  must  be  conclusive  upon  a  doubtfiil  . 
and  speculative  qoestioti  like  this.  It  would  be  unfortunate  if  it 
were  otherwise:  The  government  could  never  acquire  that  sta-  / 
failky  which  can  alone  give  it  strength  at  home  and  respect  abroad, 
unless  such  delicate  questions  were  considered  as  finally  settled 
when  ^hus  determined.  -  Congress  is,  prima  facie,  a  competent 
judge  of  its  own  constitutional  powers.  It  is  not,  indeed,  as  in 
questions  of  breach  of  privilege,  the  exclusive  and  final  Judge ;  but 
ft  must  first  decide,  and  that  in*  a  proper  judicial  character,  upon 
the  interpretation  of  the  constitution,  as  well  as  the  considera- 
tions of  political  expediency  which  might  justify  the  measure. 
It  had  repeated  (^portttnitieg  of  exercising  its  judgment  in  this 
respect,  upon  the- present  subject,  not  only  in  the  principal  acts, 
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.incorporating  tlpe  former  and  the  present  Bank^  but  in  the  vari- 
ous iucicientcil  statutes  subsequently  enacted  on  the  same  subject. 
On  all  these  occasions,  tbe  question   of  constitutionality   was 
equally  open  to  debate. 
There  can  be  little  danger  in  the  Court  receiving  tbe*  decisions 
1  of  Congress  as  stcong,  though  not  conclusive  evidence,  of  the 
\  extent  of  its  own  constitutional  powers.   Experience  lias  ahow% 
what  wisdom  had  anticipated,  that  its  inclination  i!s  to  abstain 
from  the  exercise  of  doubtful  | towers.     Many  of  its  express  and 
unquestionable  authorities  it  has  omitted  to  exercise.    In  tre«- 
passing  upon  State  rights,  or  those  of  the  people,  its  responaibi- 
;  lity  is  strong  and  direct.     Ail  its  own  prejudices  and  attacbmentB 
are  so  many  pledges  of  its  yirtue  in  this  respect.     But,  surely,  as 
to  the  qu^tion  o(  mcessUffy  (which  relates  to  political  economy,) 
the  repeated  decisions  of  Congress  and  the  executive  government 
are  entitled  to  peculiar  consideration,  as  the  general  question  of 
'  constttutionality  is  mixed  and  complicated  witbthe  other  question, 
whether  the  establishment  of  a  Bank  is  a*  natural  means  of  ca^ 
rying  into  effect  other  powers  expressly  given. 
-  The  abstract  question  then  reverts,  has  Congress  authority  ta 
erect  any  corporation  f  - 

It  has  been  already  shown  that  the  powers  of  tbe  natiooaJ  go- 
vermtient  are  sovereign  powers  for  sovereign  objects.  'These 
objects  are  generaliaed  in  the  preamble  to  the  constitution,  and 
are  afterwards  more  specifically  enumerated.  A  more  perfect 
union  is  to  be  formed  ;  justice  established ;  domestic  tranquillity 
insured ;  the  common  defence  provided  for ;  tbe  general  wel&tfe 
promoted ;  the  blessings  of  liberty  secured  to  the  pment  genera- 
tion and  to  posteri^.  The  powers  are  suited  to  those  ends.  For 
the  attainment  of  these  vast  objects,  the  government  is  armed  with 
powers  and  faculties  corresponding  in  magnitude.  The  means 
were  intended  to  be  commensurate  with  the  ends,  or  the  consti* 
tution  was  not  ibtended  to  accomplish  its  own  purposea--^which 
Is  an  inadmissible  supposition.  The  security  against  abuse  was 
provided  by  the  structure  of  the  government  All  power  en- 
trusted for  salutary  ends,  may  be  abused ;  but  if  the  government 
is  well  constituted,  the.  abuse  cannot  be  permanent.  The  people 
will  redress  it. 
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To  deal  more  in  detail.  The  objects  of  the  powers  of  the. 
national  government  were, 

1st.  Security  against,  foreign  danger. 

2d.  Regulation  of  the  intercourse,  of  every  kind  (diplomatic 
and  commercial)  with  forei&fn  nations. 

3d.  The  maintenance  of  harmony,  and  free  apd  friendly  inter- 
course among  the  states. 

4th.  Certain  miscellaneous  obje|;ts  of  general  utility.* 

Mh.  Restraint  of  the  States  from  certain  injurious  acts. 

6th.  An  express  provision  for  giving  efficacy  to  all  these 
powers. 

1.  Security  against  foreign  danger  is  one  of  the  primitive  ob« 
jects  of  civil  society,  and  an  avowed  and  essential  object  of  the 
Union.  The  powers  requisite  for  attaining  it  must  be  effectu- 
ally confided  to  the  federal  councils.  They  can  have  no  othei^ 
limit  than  the  necessity  of  their  employment,  and  their  adapta- 
tion to  promote  the  end.  Thus  the  powers  of  making  war  and 
peace,  of  raising  find  supporting  armies,  and  of  providing  and 
maintaining  a  navy,  are  given  without  stint  or  measure.  They 
are  iiidelinit^j|  unlimited,  aud  absolutely  sovereign.  So  also  the 
powers  of  laying  and  collecting  taxes  and  duties,  imposts  and 
excises,  of  paying'  the  debts  of  the  nation,  and  of  borrowing 
money  on  its  credit,  have  no  oth^r  limit  (except  as  to  export 
duties)  than  ihe.  objects  for  which  they  are  conferred. 

2.  Intercourse  with  foreign  n^tidns  is  oiie  of  the  most  impor- 
tant objects  of  all  national  government,  and  was  a  principal  mo- 
tive for  the  formation  of  the  new  constitution.  The  power  over 
this  too  is  given  without  limit.  It  includes,  besides  the  authority 
of  regulating  commerce,  and  forming  treaties  of  commerce  and 
other  conventions  with  foreign  States,  that  of  sending  and  re- 
c^ving  ambassadors,  and  of  defining  and  punishing  offences 
against  the  law  of  nations.  The  States  are  prohibited  from  in- 
terfering witik  the  exercise  of  those  authorities. 

8.  For  the  mqilntenance  of  harmony  and  of  friendly  intercourse 
arnonn;  the  different  States  of  the  Union,  are  given  the  power  of 
establbhing  uniform  naturalization  and  bankrupt  laws  ;  to  coin 
money,  and  regulate  the  cfrculating  medium,  and  the  standard  of  « 
weights  and  measures ;  ta  regulate  commerce  among  the  States ; 
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to  establish  post-ofiices  and  post-roads ;  to  prescribe  tke  ataaer 
in  which  the  records  of  one  Stale  shall  be  proved  aiid  tfadr  «&ct 
in  other  States.-  ^ 

4.  The  miscellaneous  objects  of  general  utility  were  to  be  at- 
tained by  the  power  to  grant  patents  and, copy-rights  ;  to  exerdae 
exclusive  legislation  over  the  Dutriet  of  ColumbiAy  aad  places 
purchased  for  the  use  of  forti(ications  and  dock-yards ;  to  declare 
the  punishment  of  treason  ;  to  |dmit  new  States  into  the  Union; 
to  dispose  of  and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  and  other  property  belonging  to  the  Union ;  to 
guarantee  to  every  State  a  republican  form  of  government. 

5.  The  provbions  of  restriction  upon  the  Statai  are,  as  to 
making  treaties,  and  alliances  .  with  foreign  states  or  with  each 
other ;  granting  letters  of  marque  and  reprisal ;  emitting  biOs  of 
credit ;  making  any  thing  but  gold  and  silver  a'  tender ;  in  past- 
ing any  bUl  of  atiainder,  ex  post  facto  law,  or  law  inapaking  the 
obligation  of  contracte ;  granting  any  title  of  nobiUtj  \  laying 
any  duty  on  imports  or  exporU ;  keeping  troops  or  ahifis  of  war| 
in  time  of  peace ;  engaging  in  war,  &c. 

6.  The  provisions  for  giving  efficacy  to  all  those  powos,  are 
the  power  to  make  all  laws  necessary  and  proper  for  canying  in* 
to  execution  the  other  powers  vested  lit  Congress,  or  in  tlie  go- 
vernment of  the  United  States,  or  in  any  departmeiit  or  offices 
thereof;  that  the  constitution  and  the  lawa  aad.treaties  made  m 
pursuance  of  it  shall  be  the  supreme  law  of  the  land  ;  that  the 
judges  in  every  State  shall  be  bound  thereby ;  and  that  the  mem- 
bers of  the  State  legislatures  and  all  other  officers  shall  take  an 
oath  to  support  the  same. 

And  the  question  is,  whether  a  government  with  aU  these  pow- 
ers and  faculties  has  authority  to  erect  a  corporation,  which  is 
a  power  inherent  in  and  insep^able  from  all  idea  of  aoveicip 
power? 

There  is  no  express  prohibition  in  the  conttitutioQ  to  prevent 
Congi^ss  from  creating  a  corporation.  It  is  admitted  that  the 
States  possess  the  authority  as  a  distinct,  substatktive  power  of 
sovereignty,  which  remains  entire  in  ttiem  because  not  expressly 
granted  to  the  national  government.  But  tfce  power  of  legisU- 
tion  in  the  State  governments  is  not  unlintted;  There  are  sevoral 
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limiti^ioiis  to  it.  Ist,  From  the  nature  of  all  government,  espe- 
cially of  republican  governmenty  in  which  the  residuary  powera- 
of  sovereignty,  not  granted  specifically,  or  by  inevitable  inpli* 
cation,  are  reserved  to  the  people.  2dly,  From  the  express  limi- 
tations contained  in  the  State  constitutions  :  and,  3dly,  From  the 
express  prohibitions  to  the  States  contained  in  the  national  consti- 
tution. Admi(  that  the  State  governments  have  the  right  of  esta- 
blishing corporations :  the  question,  is,  whence  did  they  derive 
it  ?  It  is  no  where  expressly  granted  to  the  State  legislatures  in 
their  several  constitutions.  -  It  is  taken  by  implication  as  a  ne- 
cessary means  of  giving  eflfect  to  the  general  powers  of  legislation : 
but  it  cannot  be  exercised  to  accomplish  any  of  the  ends  which 
are  beyond  the  sphere  of  their  constitutional  authority.  Every 
legislative  enactment,  without  exception,  is  a  mean  for  accom- 
plishing some  of  the  ends  of  government.  Laws  are  not  ends ; 
they  are  means  for  accomplishing  ends.  A  corporation  is  crea- 
ted by  a  legislative  act,  not  because  the  corporation  is  an  end 
valuable  in  itself,  but  because  it  is  a  necessary  and  proper  means 
towards  the  accomplishment  of  a  valuable  end.  Some  public 
conveniences-some  beneficial  result,  is  aimed  at  by  it;  and  be- 
cause the  beneficial  result  is  within  the  power  of  the  State  go- 
vernment, so  is  the  establishment  of  the  corporation.  If  it  be 
inquired  whence  the  first  legislature  that  exercised  ,the  authority 
of  erectuig  a  corp(»ration  acquired  that  power,  the  answer  must 
be  from  the  right  to  accomplish-  that  purpose  or  result  for  which 
the  corporation  is  us^d  as  an  instrument  or  means.  Upon  the 
same  foundation  rests  the  authority  of  Congress  to  create  a  cor- 
poration. It  has  not  a  right  to  create  a  corporation  in  all  cases, 
but  only  in  cases  within  the  scope  of  its  general  powers  of  legis- 
lation—as means  of  executing  those  powers.  A  State  governh 
.  raent  has  no  right  to  make  a  corporation  for  all  purposes  indis- 
criminately. A  State  government  could  no  more  make  a  corpo- 
ration, and  to  efi*ect  a  purpose  exclusively  belonging  to  the  na- 
tional government,  than.  Congress  can  make  a  corporation  to 
fulfil  a  State  object.  Neither  can  the  State  legislatures  make  a 
corporation  to  effect  any  object  on  which  they  are  prohibited 
from  legislating  by  their  own  constitutions  or  the  constitution 
of  the  United  States. 
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But  why  is  the  power  of  creating  a  corporatioo  considered  a 

*  (distinct,  substantive  act  of  sovereignty,  so  that  it  cannot  be  taken 
by  implication  ?  Is  it  on  account  of  its  superior  dignity  and  im- 
portance ?  If  so,  then  it  must  necessarily  belong  to  the  national 
government,  which  is  supreme  within  the  sphere  of  its  constita- 
tional  authority,  and  whose  general  legislative  powers  are  of 
much  greater  magnitude  than  those  of  the  States.  The  power  of 
creating  corporations  is  not  an  end  of  any  government,  whether 
supreme  or  subordinate,  general  or  limited  in  its  ordinary  powers : 
it  is  one  of  the  necessary  means  of  accomplishing  the  ends  of 
all  governments.  It  is  an  authority  inherent  in,  and  incident  to, 
all  sovereignty.  That  it  is  an  exertion  of  sovereign  power,  is 
admitted  ;  but  not  more  so  than  any  other  act  which  requires  a 
law  or  a  clause  in  a  law.  It  is  no  more  a  distinct  exercise  of  so- 
vereign power  than  that  of  inflicting  capital  punishments. 

The  history  of  corporations  will  illustrate  this  position.  They 

*^  are  the  growth  of  the  Roman  law,  and  were  transplanted  into 
the  common  law  of  England  and  all  the  municipal  codes  of  mo- 
dern Europe  From  England  they  were  derived  to  this  country. 
But,  in  the  civil  law,  a  corporation  could  be  created  by  a  mere 
voluntary  association  of  individuals.  And,  in  England,' the  an* 
thority  of  Parliament  is  not  necessary  to  create  a  corporate  bO" 
dy.  The  king  may  do  it,  and  may  communicate  his  prerogative 
power  to  a  subject ;  so  little  is  this  regarded  as  a  transcendent 
power  of  sovereignty  in  the  British  constitution.  So  also  in  our 
constitution,  although  it  can  only  be  exercised  by  the  legislative 
department,  it  ought  to  be  regarded  as  a  subordinate  mean  to 
carry  into  effect  the  great  ends  of  government. 

What  reason  can  there  be  why  this  power  should  not  be  used 
by  the  National  government,  as  well  as  by  the  State  governmenH, 
as  the  means  of  executing  other  powers,  sovereign  in  their  nature, 
if  suiied  to  that  purpose?    It  is  not  now  necessary  to  prove  that 

'  it  is  suited  to  any  such  purpose.     It  may  be  assumed,  wrgwma^ 

gratia :  and  supposing  it  to  be  so,  it  is  impossible  to  imagine  a 

reason  why  it  should  not  be  thus  used,  unless  it  could  be  shown 

I  that  there  was  something  of  a  singular  character  in  this  power, 

{  8o  that  no  government  could  assume  it  without  an  express  grant 
If  this  were  the  nature  of  the  power,  the  State  govemmeBts 
eoold  not  exercise  it  without  such  a  grant    No  government  can 
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use  it  otherwise  than  as  a  process  towards  a  result    It  is  always 
an  incidental  and  auxiliary  power. 

It  had  been  said  by  one  of  the  counsel  on  the  other  side,  that 
there  are  no  implied  powers  under  the  idea  of  means  to  an  end.  ^ 
The  constitution  has  defined  both  ends  and  means,  and  this  is  ^ 
not  enumerated  among  either :  it  is  not  to  be  taken  by  implicationi 
as  a  mean  of  executing  any  or  all  of  the  powers  expressly  grants 
ed  ;  because  other  means,  not  more  important  or  more  sovereign 
in.  their  character,  are  expressly  enumerated.  For  example : 
one  of  the  grent  ends  of  the  Union  is  to  provide  for  the  com- 
mon defence ;  but  the  means  of  accomplishing  this  object,  are 
expressly  given,  such  as  the  power  of  laying  and  collecting 
taxes,  &C. 

The  answer  to  this  argument,  and  the  example  put  to  illustrate 
it,  iS)  that  those  means  which  are  expressly  defined,  involve  other  • 
means  which  must  be  taken  by  implication,  and  thus  the  princi-  > 
pal  means  become,  with  reference  to  those  other  means,- ends. 
Many  particular  means  are  of  course  involved  in  the  general 
means,  and,  }n  that  case,  the  general  means  become  the  end,  and 
the  smaller  objects  the  means.  Thus  :  I  am  to  gain  a  sum  of 
money  by  going  to  Rome,  The  end  is  the  money ;  the  general 
means,  the  going  to  Rome.  But  these  means  involve  other  par- 
ticular means,  soch  as  providing  post-horses,  &c.  The  going  to 
Rome  now  becomes  the  end,  and  the  post-horses,  &c.  the  means. 
But  I  cannot  get  those  pc^st-hoiises  without  borrowing  money  to 
pay  for  them.  The  post-horses  are  now  the  end,  and  the  foor» 
rowing,  the  means.  So  that  here  is  a  regular  connexion  and 
subordlnatioD  of  means  to  ends,  until  the  principal  purpose  n 
accomplished. 

What  is  the  use  of  a  naked  power  to  lay  and  collect  taxes,  if 
you  cannot  do  every  thing  necessary  to  accomplish  the  purpose  ? 
And  if  you  can  do  all  that  is  necessary  for  that  purpose,  yon 
have  involved  powers,  detailed  powers,  not  expressed  bf  name, 
but  wrapped  up  in  a  general  power.  These  are  implied  powers. 
It  was  impossible  for  the  framers  of  the-  constitution  to  specify 
prospectively  all  the  powers,  necessary  as  means  to  ends,  both 
because  it  would  have  involved  an  immense  variety  of  details, 
and  because  it  was  impossible  for  them  to  anticipate  the  infinite 
variety  of  circumstances  arising  in  such  an  unexampled  slate  of 
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political  society  as  ours,  for  ever  rhnn^ing  nnii Jof  ever  improT* 
ing.  How  unwise  would  it  have  been  to  attempt  to  legislate  im* 
mutably  for  occasions  which  had  not  then  occurred,  and  wfaidi 
could  have  been  foreseen  but  dimly  and  imperfectly !  The  con- 
stitution is  a  concise  instrument  consisting  of  a  few  pages  only- 
The  exigencies  upon  which  it  must  act,  are  almost  infiaite :  in- 
cluding all  the  complicated  concerns  of  a  great  nation,  divert 
fied  from  year  to  year,  with  new  circumstances,  and  new  combi- 
dations  of  old  circumstances,  new  subjects  rising  into  ezisteocey ' 
old  disappearing. 

If  there  be  no  implied  powers,  consider  the  details  which  mu^ 

have  entered  into  the  constitution  itself*  It  would  become  a  vast 

and  voluniifious  digest,  to  which  some  people's  speeches  would 

,    be  as  short  as  a  single  stanza  compared  to  the  ballad  of  the  twen- 

I*    ty  thousand  Virgins  mentioned  in  the  Spectator.     The  oonstitu-  ^ 

tion  must  have  contained  a  distinct  power  for  every  clause  of 

'  every  act  of  Congress.  The  whole  statute  book  of  the  United 
States  is  a  record  of  implied  powers,  without  the  use  of  which 

^  the  constitution  would  be  a  dead  letter.    It  is  filled  with  powers 

'  derived  from  implication.  The  power  to  lay  and  cc^ect  tajtes 
will  not  exf cutejtself.  Congress  must  deugnat^  in  detail  all  the 
means  of  execution,  which  must  necessarily  involve  a  vast  vane- 
ty  of  regulations  no  where  specified  in  the  constitution.  So  also 
the  power  of  establbhing  post-offices  and  post-roads  involves 
that  of  punishing  the  ofience  of  robbing  the  mail.  Bat  there  is 
no  more  necessary  connexion  between  the  punishment  of  nuul 
robbers,  and  tiie  power  of  establishing  post-offices  and  post-roads, 
than  there  is  between  the  institution  of  a  Bank,  and.,  the  collec- 
tion of  the  revenue  and  payment  of  the  public  debts  and  ex* 
penses.  And  consider  the  absurdity  of  supposing  that  the  pow- 
er of  taking  away  life  may  be  implieil,  or  used  as  a  means,  and 
yet  that  the  creation  of  a  corporation  cannot  I  So,  light-housea, 
beacons,  biioys,  and  public  piers,  have  all  been  established  under 
the  general-  power  to  regulate  commerce.  But  they  ar^  not  in- 
dispensably necessary  to  commerce.  It  might  linger  on  without 
these  aids,  though  exposed  to  more  perils  and  losses.  So,  Con- 
gress has  express  authority  to  coin  money,  and  to  guard  the  po- 

'  rity  of  the  circulating  medium,  by  providing  for  the  punishment 
of  emmterfeiting  the  current  coin :  but  laws  are  also  made  for 
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punishing;  tbe  offence  of  uttering  and  passing  the  coin  thus 
couoterfitited.  Here  one  of  the  means  i^f  accomplishing  the  end 
i^  expressed,  and  the  other  b  implied.  The  law  which  punishes 
the  offering  of  a  bribe  to  a  judge  of  the  United  States ;  the  law 
which  punishes  the  embeszling  and  alteration  of  records  ;  the  law 
which  punishes  smuggling^i^hence  are  thejr  dedved  but  from 
implication  as  means  necessary  and  proper  to* carry  into  effect 
, powers  expressly  granted  ?  , 

Powers,  as  means,  may  then  be  implied  in  many  cases.  And  if  so>  ^  5  J  L^ 
why  not  in  this  case  as  well  as  any  other  ?  The  power  of  making 
all  needful  rules  and  regulations  respecting  the  territory  of  the  . 
United  States,  is  one  of  the  specified  powers  of  Gongr^s.  Un- 
der this  power,  it  has  never  been  doubted  that  Congress  had  au- 
thority to  establish  corporations  withiathe  territorial  govern- 
ments. But  this  power  is  derived  entirely  from  implication.  It 
is  assumed  as  aA  incident  to  the  principal  power,  if  it  may  b^ 
assumed  in  that  case  upon  the  ground  that  it  is  a  necessary  means 
of  carrying  into  effect  the  power  expressly  granted,  why  may  it 
not  be  assumed  in  the  present  case  upon  a  similar  ground  ? 

But  it  is  skid,  that  the  end,  or  principal  means,  may  be  sove* 
reign,  and  still  Congress  is  not  at  liberty  td  use  any  subordinate 
means  it  chooses :  it  has  not  .a  sovereign  discretion  to  adopt  all 
or  any  mean's.  The  means  or  law  must  be  an  absolutely  neces- 
sary means  or  law. 

It  is  readily  admitted  that  there  must  be  a  relation  in  the  na- 
ture and  fitness  of  things,  between  the>  means  used  and  the  end 
to  be  accomplished.  .But  the  question  is,  whether  the  necessity 
which  will  ji|stify  a  resort  to  a  certain  mean,  must  be  an  absolute, 
indispensable,  inevitable  necessity  ?  The  power  of  passing  all 
laws  necessary  and  proper  to  carry  into  eflect  ^e  other  powers 
specifically  granted,  is  a  pelUical  power.  It  i»  a  matter  of  legisla- 
tive discretion,  and  those  who  are  to  exercise  it  have  a  wide  range 
of  choice  in  selecting  means.  In  its  exercise,  the  mind  must 
compare  different  means  with  each  other.  It  addresses  itself , to 
a  deliberative  assembly  empowered  to  accomplish  certain  general 
objects  by  what  it  deems  the  most  appropriate  means*  In  the 
choice  ol  these  means  a  considerable  latitude  wonld  be  allowed. 
la  accomplishing  a  political  object,  the  mind  is  employed  in  a 
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selection  of  means.     But  absolute  necessity  excludes  all  choice. 
>  '  ^  The  necessity   irhich  is  required,  can  never  be  the  subject  of 

mathematical  demonstration.  It  is  a  question  of  political  and 
moral  science,  in  wluch  moral  certainty  only  cah  be  arrived  at 
It  is  the  peculiar  province  of  a  legislative  assembly  to  judge  of 
such  questions;  Congress  is  appointed  for  that  purpose.  It 
alone  has  the  fit ''means  of  inquiry  and  decision.  The  security 
against  abuse  is  to  be  found  in  the  constitution  and  nature  of  the 
government,  in  its  popular  character  and  structure. 

To  make  the  validity  of  a  law  depend  upon  the  more  or  less 
of  necessity  for  passing  it,  would  be  absurd  and  ridiculous.  A 
law  would  never  be  sure  of  validity.  The  judiciary  has  no 
means  of  determining  by  such  a  criterion.  Even  absolute  ne- 
cessity cannot  be  judged  of  here ;  still  less  can  practical  necessity 
'  be  determined  in  a  judicial/  forum.     The  natural  place  for  the 

inquiry  is   in  the  legislature,  where  a  comparison  of  diflerent 
means  may  be  instituted.     Not  that  the  legislature  is  at  liberty  to 
X    adopt  any  and  all  means.  It  cannot  adopt  prohibited  means.  Hie 
^         judiciary  must  see  that  what  b  done  is  not  a  mere  evasive  pretext 
.  ^  '\   for  usurping  substantive  powers  not  intended  to  be  granted, 
^   For  this ,  purpose  it  must  inquire  whether  the  means  assumed 
have  a  connexion  and  relation  in  the  nature  and  fitness  of  things 
-i  il       vi^  th^  ^^^  to  he  accomplished.     The  vast  variety  of  possible 
means  excludes  the  practicability  of  judicial  determination  of 
^         the  fitness  and  policy  of  a  particular  mean.  It  is  sufficient  that  it 
does  not  appear  to  b^  violently  and  unnaturally  forced  into  the 
service,  or  fraudulently  assumed,  in  order  to  usurp  a  new  substan- 
tive power  of  sovereignty.     The  criterion  of  absolute  necessity 
would  drive  Congress  to  the  exercise  of  the  feeblest  means  only. 
I  The  true  rule,  therefore,  must  be,  the  use  of  such  means  as  are 
'  adapted  to  effect  the  object  in  the  most  advantageous  manner  for 
f         :  the  general  purposes  of  the  constitution,  with  a  discretion  in  Con- 
gress to  judge  of  that  question. 

The  doctrine  of  implied  powers  is  stated  by  the  authors  of  ^ 
Federalist  in  this  way :  ^  Shall  the  Union  be  constituted  the 
guardian  of  the  common  safety  ?  Are  fleets,  and  armies,  and 
revenues,  necessary  to  this  purpose  }  The  government  of  the 
Union  must  be  empowered  to  pass  all  laws,  and  to  make  all 
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r«gu1attoii9  which  (lave  relation  to  them.''  No.  23.    ^'  R  must^ 
in  shorty  possess  all  the  means  and  have  a  right  to  resort  to  all 
the  methods  of  executing  the  powers  with  which  ]t*is  entrusted, 
that  are  possessed  by  the  govemtnent  of  the  particular  States.'' 
No.  16.     The  subject  is  more  fully  discussed  in  the  44th  No., 
where  in  considering  the  clause  by  which  Congress  has  power 
to  make  all  laws  necessary  and  proper  for  carrying  into  effect 
the  other  powers  granted,  it  is  said^  ^*  Had  the  constitution  been 
silent  on  this  head^  there  can  be  no  doubt  that  all  the  particular 
powers  requisite  as  means  of  executing  the  general  powers^  would    «' 
have  resulted  to  the  government  by  unavoidable  implication.   No      -^ 
axiom  is  moire  clearly  established  in  law,  6r  in  reason,  that  where- 
evier  the  end  is  required,  the  means  are  authorized ;  wherever  a 
general  power  to  do  any  thing  is  given,  every  particular  power  ne- 
cessary for  doing  it,  is  included."     And  yet  we  are  told  that  the 
iramers  of  the  constitution  did  not  understand  their  own  work^ 
and  that  this  grant  of  means  excludes  all  such  as  are  not  strictly   | 
lyid  absolutely  necessary.     But  it  is  certain  that  this  clause  is  not 
restrictive.     It  professes  to  give  capacity,  not  to  take  it  away.  It 
did   neither  the  one  nor  the  other.     It  wbs  merely  inserted  ez  ' 

ab^ndaati  cautela :  and  it  now  appears  to  have  been  wisely  done,^     . 
as  the  implied  powers  are  denied  to  exist.     It  has  already  been    f  I     y 
shown  what  is  the  general  theory  it  was  intended  t6  enforce.     It  ^  ' 
will  be  as  easy  to  show  that  the  clause  is  in  eiact  conformity 
with  that  theory. 

Compare  these  terms  as  they  are  used  in  that  part  of  the  con- 
stitution now  in  question,  with  the  qualified  manner  in  which  they 
are  used  in  the  10th  section  of  the  same  article.  In  the  latter, 
it  is  provided  that  ^'  No  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts,  or  dnties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  (or  executing  its  inspection 
laws."  In  the  clause  in  question,  ^<  Congress  is  invested  with  the 
power  to  make  all  laws  which  shall  be  necessary  ^md  proper  for 
carrying  into  execution  the  foregoing  powers,''  &c.  There  is 
here  then,  no  qualification  of  the  necessity.  It  need  not  be  ab- 
solute. It  may  be  taken  in  its  ordinary  grammatical  sense. 
The  word  necessary^  standing  by  itself,  has  no  inflexible  mean- 
ing ;  it  is  used  in  a  sense  more  or  less  strict,  according  to  the  sub- 
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ject.  .  This,  like  many  olher  words^  has  a  primitive  sense,  and 
another  figurative  and  more  relaxed.  It  may  be  qualified  by 
the  additioif  o^  adverbs  of  diminution  or  eniarsement,  such  m 
very^  indispeus'ably,  mortj  UsSy  or  ^sohttdif  aecessary;  which 
last  is  the  sense  in  which  it  is  used  in  the  10th  section  o(  ibe 
same  article.  But'  that  it  is  net  always  used  in  this  strict  and 
rigorous  sense,  may  be  proved  by  tracipg  its  definition  and  ety- 
mology in  every  human  language. 

If  then  all  the  powers  of  the  national  government  are  sove- 
reign and  supreme ;  if  the  power  of  incorporation  is  incidental, 
and  involved  in  the  others ;  if  the  degree  of  political  necessity 
which  wiU  justify  a  resort  to  a  particular  means  to  carry  into 
effect  the  general  powers  of  the  government,  can  never  be  a  cri- 
terion of  judicial  determination,  but  must  be  left  to  l^;islative 
discretion — it  only  remains  to  inquire,  whether  a'  Bank  has  a 
natural  and  obvious  connexion  with  other  express  or  implied 
powers,  80  as  to  become  a  necessary  and  proper  mean  of  carry- 
'  ing  them  into  e  xecution.    , 

A  Bank  might  be  established  as  a  branch  of  the  public  admi- 
nistration without  incorporation.  The  government  might  issue 
paper  upon  the  credit  of  the  public  faith  pledged  for  its  redemp- 
tion, or  upon  the  credit  of  its  property  and  fmds.  Let  the  of- 
fice where  this  paper  is  issued,  be  mada  a  place  o(  d^MMit  for 
the  money  of  individuals  and  authorize  its  officers  to  discount, 
and  a  Bank  is  created.  It  only  wanis  the  forms  of  incorporafioo. 
But  surely  it  will  not  be  pretended  that  clothing  it  with  these 
forms  would  make  such  an  establishment  unconstitutional.  In 
the  Bank  whij^h  is  actually  established  and  incorfi^rated,  the 
United  States  are  joint  stockholders  and  appoint  joint  directors ; 
the  secretary  of  the  treasury  has  a  supervising  authority  over  its 
afiairs ;  it  i9  bound,  upon  his  requisition,  to  transfer  the  fimdsof 
the  government  wherever  they  may  be  wanted ;  it  performs  aB 
the  duties  /of  commissioners  of  the  loan-office ;  Jt  is  bomid  to 
loan  the  government  a  certain  a^iount  on  demand ;  its  notes  are 
receivable  in  payment  of  public  debts,  duties,  anijl  taxes;  it  is 
intimately  connected,  according  to  the  lisage  of  the  whole  world, 
with  the  power  of  borrowing  money,  and  with  all  the  financial 
operations  of  the  government    It  is  especially  connected  with 
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the  power  of  laying  and  collecting  taxes.  That  power  implies 
the  authority,  not  only  toimpose  the  tax,  but  to  prescribe  in  what 
medium  it  shall  be  paid,  and  to,adopt  measures  which  may  pro- 
duce ability  to  pay  with  groniptitude.  Times  may  exist,  and 
have  existecf,  when  it  would  be  impossible  to  collect  ihf  taxes  in 
specie,  and  the  national  government  would  be  compelled  to  receive 
the  paper  of  State  Banks,  which  Banks  refused  to  pay  specie,  and 
were  wholly  irresponsible  to  that  government.  There  may  be 
many  emergencies^  such  as  insurrection,  sudden  war,  or  inyasion, 
when  the  aid  of  a  great  monied  corporation  would  be  essentially 
necessary.  The  resources  derived  /Vom  taxation  are  only  suited 
to  the  ordinary  state  of  things.  The  government  must  occa- 
sionally resort  to  loans. 

The  establishment  of  sach  a  corporation  is  also  closely  con- 
nected with  the  power  to  coin  money,  and  regulate  the  value 
thereof,  and  of  foreign  coin,  and  to  regulate  foreign  commerce 
and  that  between  the  States ;  especially  when  it  is  considered  that 
the  States  are  pixAibited  from  coining  money,  emitting  bills  of 
credit,  or  making  any  thing  but  gold,  and  silver  coin  a  tender  in 
the  payment  of  debts,  ft  provides  a  circulating  medium  by 
which  foreign  commeice  and  that  between  the  States  may  be 
mare  conveniently  carried  on,  and  exchanges  facilitated.  It  is 
true,  there  are  Sute  Banks  incorporated  by  which  a  circu- 
latii^  medium  to  a  certain  extent  is  provided.  But  that  only  di- 
minishes the  quantum  of  necessity.  Besides,  there  is  danger 
that  thb  power  of  establishing  local  Banks  may  be  abused. 
Some  of  the  States  have  already  created  Banks  with  the  pledge 
of  their  own  public  credit  for  the  redemption  of  the  notes  issu- 
ed. This  seems  to  be  within  the  constitutional  prohibition  as  to 
bills  of  credit,  and  certainly  Congress  may  coanteract  the  evils 
of  these  local  currencies  by  a  national  currency.  It  is  more  in 
the  spirit  of  the  constitution  that  Congress  should  influence  the 
medium  of  commerce,  the  substitute  of  coin,  than  that  the  States 
should  control  it,  who  are  forbidden  from  coining  or  from  issuing 
|iaper  money. 

It  is  also  connected  with  the  power  of  making  all  needful  re- 
gulations for  the  government  of  the  territory  and  otlier  property 
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of  the  United  States.    If  they  may  esUbluh  a  corporation  t# 
''"^'      regulate  their  territory ,  they  may  establbb  one  to  regulate  their 
\  ^ ;}  property,     t  heir  treasure  is  their  property,  and  may  be  invested 

in  this  mode.  It  is  put  in  as  a  joint  stock  in  partnership ;  but 
not  for  the  purpose  of  carrying  on  the  trade  of  l>ankiDg  as  one 
of  the  ends  for  which  the  government  was  established ;  but  only 
as  an  instrument  or  means  for  executing  its  sovereign  politieal 
powers.  This  instrument  could  be  rendered  eflectual  for  this 
purpose  in  no  other  way  than  by  mixing  the  property  of  indivi- 
duals with  that  of  Uie.  public*  The  Bank  could  not  otherwise 
acquire  a  credit  for  its  notes. 
'  ^  But  the  greatest  and  only  queiti9P  of  re||i,di|5cull)r  in  the 
*-]■'■*  cause,  is  that  which  respects  the  assumed  right  of  the-  Slates  to 

tax  this  Bank  thus  established  by  Congress  as  an  inatrumeDt  t» 
give  efiect  to  the  general  powers  of  the  government. 
(  d*^'^  '^^  '*  ^  question  comparatively  of  no  importance  to  the  indi- 
vidual States,  but  of  vital  importance  to  the  Union.  ^  Deny  thb 
exemption  of  the  Bank,  and  what  u  the  consequence  ?  There  is 
no  express  provision  in  the  constitution,  which  exempts  any  of 
the  national  institutions  or  property  from  taxation  by  the  States. 
It  is  only  by  implication  that  Uie  army,  and  navy,  and  treasure,  and 
judicature  of  the  Unionyare  exempt  from  State  taxation.  Yet  they 
are  practically  exempt ;  and  they  must  (be,  or  it  would  be  in  the 
power  of  any  one  State  to  destroy  their  use.  Whatever  the  United 
States  have  a  right  to  do,  the  individual  States  have  no  riglit  to 
undo.  All  the  sovereign  powers  of  Congress,  whether-  express 
or  implied,  are  upon  a  level.  Its  power  to  establish  a  Bank, 
like  its  other  powers,  is  supreme,  or  it  would  be  nodring.  Rising 
out  of  an  exertion  of  paramount^  authority,  it  cannot  be  subject 
to  any  other  power.  Such  a  power  in  the  States,  as  that  now  con- 
tended for,  is  manifestly  repugnant  to  the  power. of  Congress; 
since  a  power  to  establish,  implies  a  power  to  continue  and  pre* 
serve.  There  is  a  mWnif«^  repugnancy  between  the  power  of 
Maryland  to  tax,  and  the  power  of  Congress  to  preserve,  this  in- 
stitution. A  power  to  build  up  what  another  may  pull  down  at 
pleasure,  is  a  power  which  may  provoke  derision,  but  can  d« 
nothing  else. 
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Bat  we  are  told  that  it  Is  enough  for  the  State  to  show  iu  co-  ' 
equai  taxing  power  on  internal  objects.  The  equality  of  that 
power  is  not  denied  ;  but  it  is  nothing  to  the  purpose  of  the  argu* 
menty  because  this  case  i<r^«^  ^v^pp^jy^n  ^^ji^^nf  jt.  The  concur- 
rent power  p(  the  States  to  tax  is  consistent  with  the  power  of 
Congress  to  tax  the  same  objects.  There  is  no  repugnancy.  But 
the  exemption  now  insisted  on  is  an  exception  by  reason  of  evi- 
dent incompatibility.     It  is  an  exception,  Kv^^ 

1»  Because  the  tax  operates  upon  the  legisl(Uive  faculty  of         ^^  ' 
Congress.     It  is  a  tax  upon  the  chartek*  or  law.  Itls^or  may  be  ^ 

(in  the  discretion  of  the  Stale)  a  prohibition  against  the  exercise  T^  ' 

of  legislative  power.  .      . 

2.  Because  it  operates  upon  the  public  or  national  property,  so    •     ^9 
far  Qs  it  operates  upon  property  at  all  V     : 

Are  there  no  exceptions  out  .of  the  internal  taxing  power  of   . 
the  States,  because  the  taxing  power  of  Congress  on  those  ob-  - 
jects  is  not  exclusive  ?     Ail  that  can  be  said  is,  that  the  co-^qual  . 
taxing  power  of  Congress  does  not  make  an  exception  in  this  i 
case.    It  is  still  a  question  whether  any  other  consideration  does.  ^ 

If  the  States  may  lay  a  tax  upon  the  Bank  to  the  amount  pro-  \  - 
vided  in  this  act  of  Maryland,  they  may  lay  a  tax  to  any  amount.  \ 
If  they  may  tax  for  revenue,  they  may  lay  a  tax  amounting  to  a   ■      -^^ 
prohibition  under  the  pretext  of  revenue.   '^The  law  now  in  ques-  * 

tion  acts  directly  on  the  operations  of  the  Bank,  and  may  destroy  ^  ' 

it  There  is  no  limitation  or  check  in  this  respect,  but  in  the 
discretion  of  the  State  legislature.  That  discretion  cannot  be 
controlled  by  the  national  legislature.  Whenever  the  local  coun- 
cils of  Maryland  will  it,  the  Bank  must  be  expelled  from  that 
State.  What  one  State  can  do,  all  can  do.  If  one  national  in-  , 
stitution  may  be  destroyed  in  ^this  manner,  all  may  be  destroyed  '  ^«<^^ 
in  the  same  manner.  '  A  right  to  tax  without  limit  or  control,  is 
essentially  a  power  to  destroy.  If  this  power  to  tax  the  national 
propeny  and  institutions  exists  in  the  State  of  Maryland,  it  is 
unbounded  in  extent.  There  can^  no  check  upon  it,  either  by 
Congress  or  the  people  of  the  other  States. 

Is  there  then  any  intelligible,  fixed,  defined  boundary  of  this 
taxing  power  ?  If  any^  it  must  be  found  in  the  controlling  au- 
thority of  this  Court.    If  it  does  not  exist  here,  it  is  a  nonentity. 
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.  ^-^^1  But  tbe  Court  cannot  say  what  is  an  abuse,  and  what  is  a  kgiti- 
^  ^""^  s  I  mate  use  of  the  power.  The  iegbiative  intention  may  be  so 
;» ]/'  masked,  eh  to  d^fy  the  scrutiny  of  the  Court     How  will  the 

-Vy^  Court  ascertain,  d  priori^  that  a  given  amount  of  tax  will  crush 

the  Bank  ?    It  i.H  essentially  a  question  of  political  economy,  and 
there  are  .always  a  vast  variety  of  facta  bearing  upon  it.     The 
facts  may  be  mistaken.     Some  important  considerations  belong- 
ing to  the  subject  may  be  kept  out  of  sight.    They  must  all  vary 
with  times  and  circumstances.     The  result,  t^ien,  nfust  determine 
whether  the  tax  is  destructive.     But  the  Bank  may  linger  on  for 
some  time,  and  that  result  not  be  known  until  the  work  of  de- 
w  ^-^sjruction  is  consummated.  ^  A  criterion  which  has  been  proposed, 
is  to  see  whether  the  tax  has  been  laid  impartially  upon  the  State 
^        \     Banks,  as  well  as  the  Bank  of  the  United  States.  Even  this  is  an 
;  \  •  unsafe  test ;  for  the  State  governments  may  wish  and  imend  to 

destroy  their  own  banks.     The  existence  of  any  national  instittfr* 
tion  ought  not  to  d^pt-nd  upon  so  frail  a  security.     But  the  tax 
now  in  question,  is  levelh'd  exchisively  at  the  Braach  of  the  United 
States  Bank,  established  in  Maryland.  There  is,  in  point  of  fact, 
a  branch  of  no  other  Bank  within  that  State,  and  there  can  le- 
gally be  no  other.     It  is  a  fundamental  article  of  the  State  con- 
stitution of  [Maryland,  that  taxes  shall  operate  on  all  the  citizens, 
impartially  and  uniformly,  in  proportion  (o  their  property ;  with 
the  exception,  however,  of  taxes  laid/or  political  purposes.  This 
is  a  tax  laid  for  a  p(»litical  purpose ;  for  the  purpose  of  destroy- 
ing a  great  institution  of  the  national  government;  and  if  it  were 
not  imposed  for  that  purpose,  it  would  be  repugnant  to  the  State 
constitution — as  nut  being  laid  uniformly  on  all  the  citizens  in 
proportion  to  their  property.     So  that  the  legislature  cannot  dis- 
avow this  to  be  its  object,  without  at  the  same  time  confessing  ^a 
flagrnnt  violation  of  the  State  constitution.     Compare  thb  act 
with  that  of  Kentucky,  which  is  yet  to  come  before  the  Court, 
and  the  absulute  necessity  of  repressing  such  attempts  in  th&r 
infancy  will  be  evident.      Admit  the  validity  of  the  Maryland 
tax,  and  that  of  the  Kentucky  law  follows  inevitably.    How  can 
it  be  said  that  the  office  of  discount   and  deposit  in  Kenttscky 
cannot'bear  a  tax  of  sixty  thousand  dollars  per  annum,  payable 
monihly  ?     Probably  it  could  not ;  but  judiciaT  certainty  is  easeo- 
tial ;  and  the  Court  has  no  means  of  arriving  at  that  cenainty . 
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There  is,  then,  here  an  absolute  repugnancy  of  power  to  power.  ~   / 
We  are  not  bound  to  show  that  the  particular  exercise  of  the    ^ 
p<iwer  in  the  present  case,  is  absolutely  repugnant.  It  is  sufficient  1   • ' 
to  show  that  the  same  power  may.  be  thus  exercised.  J^  *^  Ji 

Judicial  proceedings  are  practically  a  subject  of  taxation  in     ^  ^ .  ^ 
many  countries,  and  in  some  of  the  States  of  this  Union.     The 
^States  are  not  expressly  prohibited  in  the  constitution  from  taxing       (^  wV 
thf  judicial  proceedings  of  the  United  States.     Yet  such  a  pro-        .  ^ 
hibitiun  must  be  implied,  or  the  administration  of  juHtice  in  the 
national  Courts  might  be  obstructed  by  a  prohibitory  tax.     But 
such  a  tax  is  no  more  a  tax  on  the  legislative  faculty  of  Congress       '^ 
than  this.     The  Branch  Bank  in  Maryland  is  as  much  an  institu- 
tion of  the  sovereign  power  of  the  Union,  as  the  Circuit  Court 
of  Maryland.    One  is  established  in  virtue  of  an  implied  power ; 
the  other  by  an  express  authority ;  but  both  are  equal  and  equally 
supreme.     The  Bank  and  its  branches  are  no  more  within  the 
jurisdiction  of  the  States  than  the  Courts  of  the  Union.    AlTl  the 
property,  and  all  the  institutions  of  the  United  Sutes,  are,  con-     > 
structively,  whhout  the  local,  territorial  jurisdiction  of  the  indi- 
vidual States,  in  every  respect  and  for  every  purpose,  including  ^^^ 
that  of  taxation.    And  why  is  it  that  the  judicial  tribunals  areW 
not  within  the  local  jurisdiction  of  the  States  ?  Because  it  troald 
defeat  the  power  to  esublish  them.     Their  exemption  from  that  / 
jurisdiction  is  entirely  matter  of  construction  and  implication.       .  V 
The  Courts  of  tEe  Un^on  are  paramount  to  the  power  of  -taxa- 
tion in  the  States,  because  tliey  might  be  crushed  by  any  State 
that  quarrelled  with  them.     The  same  reason  ((ppliet  to  the  caae 
of  the  Bank.     The  immunity  must  extend  to  this  case,  becauie 
the  power  of  taxation  iioizorts  the  power  of  taxation  for  the  pur- 
pose of  prohibition  and  destruction.    Tlie  Bank  is  as  much  a  Da-S»i ; 
tional  institution  and  an  instrument  of  government  for  fiscal  pur-  ^^*^ 
poses,  as  the  ("ourts  are  for  judicial  purposes.   They  both  proceed 
firom  the  supreme  power,  and  equally  chiim  its  protection.  There 
is  the  same  necessity  for  rescuing  them  both  from  the  taxing  pow- 
er of  the  States.  A  tax  by  the  States  would  have,  or  might  have, 
the  same  mischievous  effects  on  either.    And  If  aiax  ever  so 
light  were  to   be  imposed  by  a  Sute  upon  the   Courts^  of  the  ; 
Union,  would  it  be  submitted  to,  because  it  was  light  ?  or  because 
it  was  laid  at  the  same  time  upon  the  State  Courts  ? 
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There  is  in  all  these  cases  extra-territorialitj,  so  far  as  is  ne> 
cessa ry  to  give  full  effect  to  the  power  to  which  the  institution 
owes  its  being.  The  immunity  of  foreign  public  vessels  from 
local  jurisdiction,  whether  State  or  national ^  was  established  in 

^'^ '  the  case  of  the  Exchange,  not  upon  positive  municipal  law,  nor 
upon  the  conventional  law  ;  but  it  was  implied  from  the  usage  of 
nations,  and  the  necessity  of  the  case.  It  was  implied  Upon  the 
same  ground  with  the  fiction  which  exempts  a  foreign  sovereign, 
or  his  minister^  from  the  local  jurisdiction.  If  in  favour  of  foreign 
governments,  such  an  edifice  of  exemption  has  been  built  up,  in- 
dependent x>f  the  letter  of  the  constitution,  or  of  any  other  writ- 
ten law,  shall  not  a  similar  edifice  be  raised  on  the  same  founda- 
tions for  the  security  of  our  own  national  government  ?  If  a  fo- 
reign ship  of  war,  or  foreign  troops,  coming  into  the  territory  of 
the  Country,  by  permission,  ifonld  be  exempt  from  the  local  fti- 
risdiction,  shall  not  the  army,  and  navy,  and  fiscal  institutions  of 
the  Union  be  equally  exempt  ? 
>       These  analogies  show  that  there  may  be  exemptions  from 

;  ^  State  jurisdiction  which  are  not  detailed  in  the  constitution,  but 

^%^arising  out  of  general  considerations.    If  Congress  has  power  to 
do  a  particular  act,  no  State  can  impede,  retard,  or  burden  it   If 

r-.     some  of  the  powers  of  Congress  necessarily  involve  incompati- 
bility with  the  taxing  power  of  the  States,  this  power  wtay  be  in- 
compatible.    This  is  incompatible ;  for  a  power  to  impose  a  tan 
ad  Ulntum  upon  the  notes  of  the  Bank  is  a  power  to  repeal  the 
y  \law  by  which  the  Bank  was  created.  The  Bank  cannot  be  use- 
t^*"   fill,  it  cannot  act  at  all  unless  it  issues   notes.    If  the  present  /  % 
tax  does  not  disable  the  Bank  froh^  issuing  its  notes,  another  f 
may ;  and  it  is  the  authority  itself  which  is  ^estioned  as  being 
entirely  repugnant  to  the  power  which    established  and  pre- 
serves the  Bank.     Two  powers  thus  hdstiie  and  incompatible| 
cannot  co-«xist.  ^  ' 

Though  every  State  in  the  Union  may  impose  a  stamp  tax, 
yet  no  State  can  impose  a  stamp  tax  upon  the  judicial  proceed- j 
ings,  the  public  records,  the  custom-house  papers  of  the  United 
States.  But  there  is  no  such  express  exception  to  the  general  tax- 
ing power  of  the  States  ccmUined  in  the  constitution.  It  stands 
upon  plain  implication.  It  arises  from  the  general  nature  of  the 
government,  and  from  the  principle  of  the  sufAr«macy  of  the  na- 
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lional  powers,  and  the  laws  made  to  execute  them,  over  the  State 
authorities  and  State  laws. 

It  is,  liowever,  objected  that  the  act  of  Congress  incorporating 
the  Bank  withdraws  property  from  taxation  by  the  State,  which 
would  be  otherwise  liable  to  State  taxation.  The  answer  is,  that  it  is 
immaterial  if  it  does  thus  withdraw  ccfrtain  property  from  State 
taxation,  if  Congress  had  authority  to  establish  the  Bank  ;  since 
the  power  of  Congress  is  supreme.  But  in  fact,  it  withdraws 
nothing  from  the  mass  of  taxable  property  io  Maryland,  which  ^ 
that  Staile  could  tai  The  whole  capital  of  the  Bank  belonging 
to  private  stockholders  is  drawn  from  every  State  in  the  Union^ 
and  the  stock  belonging  to  the  United  States  previously  consti- 
tuted a  part  of  the  public  treasure.  Neither  the  stock  belonging  ^rev'i 
to  citiiKns  of  other  States,  nor  the  privileged  treasure  6f  the  Uni- 
ted States  mixed  up  with  this  private  property,  were  previously 
liable  to  taxation  in  Maryland  ;  and  as  to  the  stock. belonging  to 
its  own  citizens,  it  still  continues  liable  to  State  taxation,  as  a 
portion  of  their  individual  property,  in  common  with  all  the  other 
(Private  property  in  the  State.  The  establishment  of  the  Bank, 
80  far  from  withdrawing  any  thing  from  taxation  by  the  State*^-^  .  ,^J''  ' 
brings  something  mto  Maryland  which  the  State  may » tax.  The  |  ^.^  ) 
charter  creates  the  capital  stock,  which  is  the  thing  taxed :  and  as  \ 
to  its  dividends,  so  far  as  they  belong  to  citizens  of  Maryland, 
tbey  will  fall  within  the  grasp  of  taxation  in  due  season  when 
separated  from  the  institution.  But  this  tax  has  no  reference  to  j  "- 
any  thing  but  the  institution.  f^  ^  ^ 

But  what  if  it  does  withdraw  property  from  State  taxation^?^ 
The  materiab  of  which  the  ships  of  war  belonging  to  the  United 
States  are  constnicted  were  previously  liable  to  State  taxation. 
But  the  instant  they  are  converted  into  public  property  for  the 
public  defence,  they  cease  to  be.  subject  to  ^tate  taxation.  So 
money  paid  to  the  government  of  the  United  States  in  duties  and 
taxes  is  withdrawn  from  State  taxation.  Here  the  treasure  of 
the  United  States  and  that  of  individuals,  citizens  of  Maryland 
and  of  other  States,  are  undisttnguishably  confounded  in  the 
capital  stock  of  this  great  national  institution,  which,  it  has  been  . 
before  shown,  could  be  made  useful  as  an  instrument  of  finance 
in  no  other  mode  than  by  thus  blending  together  the  prop,erty  of 
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the  government  and  of  private  merchants.  This  partnership  is^ 
therefore,  one  of  necessity  on  the  part  of  the  United  States. 
£ither  this  tax  operates  upon  the  franchise  of  the  Bank,  or  upon 
its  property.  If  ilpon  the  former,  then  it  comes  directly  hi  con- 
vict with  the  exercise  of  a  great  sovereign  authority  of  Congress ; 
if  upon  the  latter,  theu  it  is  a  tax  upon  the  property  of  the  United 
States ;  since  the  law  does  not,  and  cannot,  in  imposing  a  stamp 
tax,  distinguish  between  their  property  and  that  of  individual^ 
But  it  is  said  that  Conc^ress  possesses  and  has  exercised  the 
unlimited  authority  of  taxing  the  State  Banks ;  and  therelbre,  tkr 
States  ought  to  have  a  correspondent  right  to  tax  the  Bank  of  the 
United  States.  The  answer  to  this  objection  is,  that  in  taxing 
the  State  Banks,  the  States  in  Congress  assembled,  exerdae  their 
power  of  taxation.  Congress  exercises  the  power  of  the  People. 
The  whole  acts  on  the  whole.  But  the  State  tax  is  a  part  acting 
on  the  whole.  Rven  if-  the  two  cases  were  precisely  the  same, 
,the  consequence  would  be  rather  to  exempt  the  State  Banks 
from  federal  taxation,  thanr  to  subject  the  national  Bank  to  taxa- 
tion by  a  particular  State.  But  the  State  Banks  are  not  machines 
essential  to  execute  the  powers  of  the  State  sovereignties,  and, 
therefore,  such  a  consequence  cannot  follow.  The  people  of  the 
Union,  and  the  sovereignties  of  the  several  States,  have  no  con- 
trol over  the  taxing  power  of  a  particular  State.  But  they  have 
a  control  over  the  taxing  power  of  the  United  .States,  in  the  re- 
sponsibility of  the  members  of  the  House  of  Representatives  to. 
the  people  of  the  State  which  sends  them,  and  of  the  Senators  to 
the  legislature  by  whom  they  are  chosen.  But  there  is  no  cor^ 
respondent  responsibility  of  the  local  legislature  of  Maryland, 
for  example,  to  the  people  of  the  other  States  of  the  Union.  The 
people  of  the  other  States  are  not  represented  in  the  legislature 
of  Maryland,  and  can  have  no  control,  directly  or  indirectly,  over 
its  proceedings.  The  legislature  of  Maryland  is  responsible  «•• 
ly  to  the  people  of  that  State.  The  national  government  can 
withdraw  nothing  from  the  taxing  power  of  the  States,  which  is 
not  for  the  fiurpose  of  national  benefit  and  the  common  welfare^ 
and  within  its  defined  powers.  But  the  local  interests  of  the 
particular  States  are  in  perpetual  conflict  with  the  interests  of  the 
Union ;  which  shows  the  danger  of  adding  increased  power  to  the 
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fMHial  views  and  local  prejudices  of  the  States,    tf  the  tai    / 
imposed  by  this  law  be  not  a  tax  on  the  property  of  the  United  . 
States,  it  is  not  a  tax  on  any  property ;  and  it  must,  consequently^ ). 
be  a  tax  on  the  faculty  or  franchise.     It  is  then  a  tax  on  the  iegis- ' 
ktire  facnhy  of  the  Union,  on  the  charter  of  the  Bank.     It  im-  1 
poses  a  stamp  doty  upon  the  notes  of  the  Bank,  and  thus  stops    . 
the  very  source  of  its  circulation  and  life.     It  is  as  much  a  direct'     i^  *  "- 
interference  with  the  legislative  facuhy  of  Congress,  as  would  bef      ^ 
a  tax  on  patents,  or  copy-rights,  o»  custom-house  papers,  or  jwfti  - 
eial  proceedings.  '  ^ 


•'A.^-V;, 


N*>-  VII. 


SPEECH  ON  THE  MISSOURI  QUESTIOIf; 


As  I  am  not  a  very  frequent  speaker  in  this  Assembly,  and 
have  shown  a  desire,  I  trust,  rather  to  listen  to  the  wisdom  of 
others  than  to  lay  claim  to  superior  knowledge  by  undertaking, 
to  advise,  even  when  advice,  by  being  seasonable  in  point  of 
time,  might  have  some  chance  of  being  profitable,  yon  will,  per- 
haps, bear  with  roe  if  I  venture  to  trouble  you  once  more  on 
that  eternal  subject  which  has  lingered  here,  until  all  its  natural 
interest  is  exhausted,  and  every  topic  connected  with  it  is  literally 
worn  to  tattersr  I  shall,  I  assure  you.  Sir,  speak  with  laudable 
brevity — not  merely  on  account  of  the  feeble  state  of  my  health 
and  from  some  reverence  for  the  laws  of  good  taste  which  for- 
bid me  to  speak  otherwise^  but  also  from  a  sense  of  justice  to 
those  who  honour  me  with  their  attenticm.  My  single  purpose, 
as  f  suggested  yesterday,  is  to  subject  to  a  friendly,  yet  close  .. 
amination,  some  portions  of  a  speech,  imposing  certainly  or  aci 
couAt  of  the  distinguished  quarter  from  whence  it  rnmr    aot 
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o<ry  imposing  (if  I  may  so  say.  withoot  deputing  from  fhat 
respect  which  I  sincerely  |(Pel  and  intend  to  manifest  for  eauBcnt 
abilities  and  long  experience)  for  any  other  reason. 

1  believe,  Mr.  President,  that  1  am  about  as  likely  to  retract 
an  opinion  which  I  have  formed,  as  any  member  of  this  Body, 
who,  being  a  lover  of  trufh,  inquires  after  it  with  diligence  b^ 
fore  he  imagines  that  he  has  found  it ;  but  J  suspect  that  we  are 
all  of  us  so  constituted  as  that  neither  argument  nor  declamatioiiy 

.  levelled  against  I'ecorded  and  published  decision,  can  easily  dis- 
cover a  practicable  avenue  through  which  it  may  hope  to  reach 
either  our  heads  or  our  hearty  I  mention  this,  lest  it  may  excite 
surprise,  when  I  take  the  liberty  to  add,  that  the  speech  of  the 

^honourable  gentleman  from  New-York^  upon  the  great  subject 
with  which  it  was  principally  occupied,  has  left  me  as  great  an 
infidel  as  it  found  me.  It  is  possible,  indeed,  that  if  I  had  bad  the 
good  fortune  to  ht^r  that  speech  at  an  earlier  stage  of  this  de- 
bate, when  all  was  fresh  and  new,  although  1  feel  confident  that 
the  analysis  which  it  contained  of  the  constitution,  illustrated  as 
it  was  by  historical  anecdote  rather  than  by  reasoning,  would 
have  been  just  as  unsatisfactory  to  me  then  as  it  is  now,  I  might 
not  have  been  altogether  unmoved  by  those  warnings  of  ap- 
proaching evil  which  it  seemed  to  intimate,  especially  when  taken 
in  connexion  with  the  observations  of  the  same  honourable  gen* 
tleman  on  a  preceding  day,  ^^  that  delays  in  disposing  of  this 
'^  subject,  in  the  manner  he  desires,  are  dangerous,  and  that  we 
<<  stand  on  slippery  ground. ''  I  must  be  permitted,  however, 
(speaking  only  for  myself,)  to  say,  that  the  hour  of  dismay  is 
passed.  I  have  heard  the  tones  of  the  larum  bell  on  all  sides, 
until  they  have  become  familiar  to  my  ear,  and  have  lost  their 
power  to  appU,  if,  indeed^  they  ever  possessed  it«  Notwith. 
standing  occasional  appearances  of  rather  an  unfavourable  des- 
cription, I  have  long  since  persuaded  myself  that  the  Missowi 
QuesHott,  as  it  is  Called,  might  be  laid  Xo  rest,  with  innocence 
and  safety,  by  some  conciliatory  compromise  at  least,  by  whicb^ 
as  is  our  duty,  we  might  reconcile  the  extremes  of  conflicttng 
views  and  feelings,  without  any  sacrifice  of  constitutional  princi- 
ple ;  and  in  any  event,  that  the  Union  would  easily  and  triom- 
phantly  emerge  from  those  portentous  clpuds  with  which  this 
controversy  is  supposed  to  have  environed  It. 
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I  confess  to  yooy  neverthHess,  that  some  of  the  principles  an- 
nounced by  the  honourable  gentleman  from  "^  ew-York,*  with 
an  explicitness  that  reflected  the  highest  credit  on  his  can* 
dor,  did^  when  they  were  first  presented,  startle  me  not  a  little. 
They  were  not  perhaps  entirely  new.  Perhaps  I  had  seen  them 
before  in  some  shadowy  and  doubtful  shape, 

If  shape  it  mif^hi  be  called,  that  shape  had  none 
Distinguishable  in  member,  joint,  or  limb. 

But  in  the  honourable  gentleman's  speech  they  were  shadowy 
and  doubtful  no  longer.     He  exhibited  them  in  forms  so  boldly 
and  accurately  defined — with  contours  so   distinctly   traced — 
with  features  so  pronounced  and  striking)  that  1  was  unconscious 
for  a  moment  that  they  might  be  old  acquaintances.   I  received 
them  as  navi  hospites  within  these  walls,  and  gazed  upon  them 
with  astonishment  and  alarm.  I  have  recovered,  however,  thank 
God,  from  this  paroxysm  of  terror,  although  not  from  that  of 
astonishment,     I  have  sought  and  found  tranquillity  and  courtfge 
in  my  former' consolatory  faith.     My  reliance  is  that  these  prin- 
ciples will  Obtain  no  general  currency ;  for,  if  rhey  should,  it  re- 
quires no  gloomy  imngination  to  sadden  the  perspective  of  the 
future.     My  reliance  is  up4in  the  unsophisticated  good  sense  and 
noble  spirit  of  the  American  people.     I  have  what  I  may  be  al- 
lowed to  call  a  proud  and  patriotic  trust,  that  they  will  give 
countenance  to  no  principles,  which,  if  followed  out  to.  their  ob- 
vious consequences,  will  not  only  shake  the  g<»odly  fabric  of  the 
Union  to  its  foundations,  but  reduce  it  to  a  melancholy  ruin. 
The  people  of  this  country,  if  I  do  not  wholly  mistake  their 
character,  are  wise  as  well  as  virtuous.    They  know  the  value  of~ 
that  federal  association  which  is  to  them  the  single  pledge  and 
guarantee  of  power  and  peace.  Their  warm  and  pious  affections 
will  cling  to  it  as  to  their  only  hope  of  prosperity  and  happiness, 
in  defiance  ol  pernicious  abstractions,  by  whomsoever  inculcated| 
or  howsoever  seductive  and  alluring  in  their  aspect. ' 

Sir,  it  is  not  an  occasion  like  this,  although  connected,  as  con- 
trary to  all  reasonable  expectation  it  has  been,  with  fearful  and 
disorganizing  theories,  which  would  make  our  estimates,  whether 

•Mr.Kfaic. 
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tocilttl  or  sound,  of  Nafmai  Law,  the  neawre  of  ctvO  i^its 
and  political  sovereignty  in  the  aocial  state,  that  can  harm  Um 
Union.  It  must,  indeed,  be  a  mighty  storm  that  can  push  from 
\U  moorings  ibis  aacred  ark  of  the  common  aafetir.  It  is  not 
every  trifling  breeze,  however  it  may  be  made  to  sob  and  howl 
in  imiution  of  the  tempest,  by  the  auxiliary  breath  of  the  am- 
bitious, the  timid,  or  the  discontented,  that  can  drive  this  gallant 
vei^l,  freighted  with  every  cliiog  that  is  dear  to  an  American 
bosom,  upon  the  rocks,  or  lay  it  a  sheer  hulk  upon  the  ocean. 
I  may  perhaps  mistake  the  flattering  suggestions  of  hope,  (the 
greatest  of  all  flatterers,  as  we  are  told)  for  the  conclusions  of 
sober  reason.  Yet  it  is  a  pleaising  error,  if  it  be  an  error,  and 
no  mah  shall  take  it  from  me.  I  will  continue  to  cherish  tlie 
belief,  in  defiance  of  the  public  patronage  given  by  the  honour- 
able gentleman  from  New- York,  with  more  than  his  ordinary 
zeal  and  solemnity,  to  deadly  speculations,  which,  invoking  the 
name  of  God  to  aid  their  faculties  for  mischief,  strike  at  all 
establishmenU,  that  the  union  of  these  States  is  ^rmed  to  bear 
np  against  far  greater  shocks  than,  throi\gh  all  vicissitudes,  it  is 
ever  likefy  to  encounter.  I  will  continue  to  cherish  the  belief, 
that,  although  like  all  other  human  institutions  it  may  for  a 
season  be  disturbed,  or  sufler  momentary  eclipse  by  the  transit 
across  its  disk  of  some  malignant  planet,  it  possesses  arecupera- 
'tive  force,  a  redeeming  energy  in  the  hearts  of  the  people,  that 
will  soon  restore  it  to  its  wonted  calm,  and  give  it  back  its  accus- 
tomed splendour.  On  such  a  subject  I  will  discard  all  hysterical 
apprehensions — 1  will  deal  in  no  sinister  auguries — I  will  indulge 
in  no  hypocondriacal  forebodings.  I  will  look  forward  to  the 
future  witB  gay  and  cheerful  hope ;  and  will  make  the  prospect 
smile,  in  fancy  at  least,  until  overwhelming  reality  shall  render 
it  no  longer  possible. 

I  have  said  thus  much,  Sir,  in  order  that  I  may  be  understood 
as  meeting  the  constitutional  question  as  a  mere  question  rf 
interpretation^  and  as  disdaining  to  press  into  the  service  of  my 
argument  upon  it  prophetic  fears  of  any  sort,  however  they  may 
be  countenanced  by  an  avowal,  Airmidable  by  reason  of  the 
high  reputation  of  the  individual  by  whom  it  has  been  hazarded, 
of  sentiments  the  most  destructive,  ii^bich  if  not  borrowed  from, 
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ar«  identical  witfa,  the  worst  Tisions  of  the  politicat  philosophy 
o/  France  when  all  the.  elements  of  discord  and  misrule  were  let 
loose  upon  that  devoted  nation.  I  mean  ^  the  infinite  perfect!- 
'^  hUhy  of  man  and  ht^  institutions/'  and  the  resolution  of  every 
thing  into  a  state  of  nature.  I  have  another  motive,  which  at 
the  risk  of  heiof  misconstrued ,1  will  declare  without  reserve. 
With  my  convictions,  and  with  my  feelings,  I  never  win  consent 
to  hold  confederated  America  as  bound  together  by  a  silken 
cord,  which  any  instrument  of  mischief  may  sever,  to  the  view 
of  monarchical  foreigners,  who  look  with  a  jealous  eye  upon  that 
glorious  experiment  which  b  now  in  progress  amongst  us  ii| 
lavour  of  republican  freedom.  Let  them  make  such  prophecies 
ds  they  will,  and  nourish  such  feelings  as  they  may  :  I  will  not 
Contribute  to  the  fulfilment  of  the  former^  nor  minister  to  the 
gratification  of  the  latter. 

Sir,  it  was  but  the  other  day  that  we  were  forbidden,  (properly 
Ibrbldden  I  am  sure,  for  the  prohibition  came  from  you,)  to 
assume  that  there  existed  any  intention  to  impose  a  prospective 
restraint  on  the  domestic  legislation  of  Missouri^«  restraint  to 
act  upon  it  cotemporaneously  with  its  origin  as  a  State^and  to 
continue  adhesive  to  it  through  all  the  stages  of  its  political  ex- 
istence. We  are  now,  However,  permitted  to  know  that  it  is 
determined  by  9^  sort  of  political  surgery  to  4imputate  one  of  the 
limbs  of  its  local  sovereignty^  and  thus  mangled  and  disparaged, 
and  thus  only,  to  receive  it  into  the  bosom  of  the  constitution. 
it  is  now  avowed  that,  while  Mtdne  is  to  be  ushered  into  the 
Union  with  every  possible  demonstration  of  studious  reverence 
on  our  part,  "and  on  hers  with  colours  flying,  and  all  the  other 
graceful  accompaniments  of  honourable  triumph,  this  ill-con* 
ditioned  upstart  of  the  West,  thb  obscure  foundling  of  a  wilder- 
ness that  was  but  yesterday  the  hunting  ground  of  the  savage,  is 
to  find  her  way  into  the  American  family  as  she  can,  with  an 
humiliating  badge  of  remediless  inferiority  patched  upon  her 
garments,  with  the  mark  of  recent,  qualified  manumission  upon 
her,  or  rather  with  a  brand  upon  her  forehead  to  tell  the  story  of 
her  territorial  vassalage^  and  to  perpetuate  the  memory  of  her 
evil  propensities.  It  is  now  avowed  that,  while  the  robust  Dis- 
trict of  Maine  is  to  be  seated  by  the  side  of  her  troly  respectable 


Digitized  by 


Google 


[  578  1 

parent,  co-ordtnate  in  authority  and  honomr,  and  is  te  be  dandled 
into  that  powrr  and  dignity  of  which  she  does  not  stand  in  need, 
hut  which  undoubtedly  she  deserves,  the  more  infantine  and 
feeble  Missouri  is  to  be  repelled  with  harshn«^,and  forbidden  to 
come  at  aH,  unless  with  the  iron  collar  of  servitude  about  her 
neck,  instead  of  the  civic  crown  of  republican  freedom  upon  her 
brows,  and  is  to  be  doomed  for  ever  to  leading  strings,  unless 
she  will  exchange  those  leading  strings  for  shackles. 

I  am  told  that  you  have  the  power  to  establish  thl«  odious  and 
revoking  distinction,  and  1  am  referred  for  the  proofs  of  that 
power  to  various  parto  of  the  constitution,  but  principally  to 
that  piirt  of  it  which  authorises  the  admission  of  new  States  into 
I  the  Union.  I  am  myself  of  opinion  that  it  is  in  that  part  only 
that  the  advocates  for  thb  restriction  can,  with  any  hope  of  suc- 
cess, apply  for  a  license  to  impose  it ;  and  that  the  efforts  which 
have  been  made  to  find  it  in  other  portions  of  that  instrument, 
are  too  desperate  to  require  to  be  encountered:  I  shall  however 
examine  those  other  portions  before  I  have  done,  lest  it  should 
be  supposed  by  those  who  have  relied  upon  them,  that  what  I 
omit  to  answer  I  believe  to  be  unanswerable 

The  clause  of  the  constitution  which  relates  to  the  admission 
of  new  States  is,  in  these  words :  <<  The  Congress  may  admit 
«  new  States  into  this  Union,"  &c.,  and  the  advocates  fiir  re- 
striction mamtain  that  the  use  of  the  word  "  may**  impoiU  dis- 
cretion to  admit  or  ^o  reject ;  and  that  in  this  discretion  is 
wrapped  up  another — that  of  prescribing  the  terms  and  con- 
ditions of  admission  in  case  you  are  willing  to  admit : '  Cujus  est 
dare  ejus  est  disponere.  I  will  not  for  the  present  inquire 
whether  thb  innohed  discretion  to  dictate  tbe  terms  of  admission 
belongs  to  you  or  not.  It  is  fit  that  I  should  first  look  to  CAe 
maiurt  and  extent  of  it. 

I  think  I  may  assume  that  if  such  a  power  be  any  thing  but 
nominal,  it  is  much  more  than  adequate  to  the  present  object — 
that  it  is  a  power  of  vast  expansion,  to  which  human  sagacity 
can  assign  no  reasonable  limits — ^that  It  is  a  capacious  reservoir 
of  authority,  from  which  you  may  take,  in  all  time  to  come,  as 
occasion  m<iy  serve,  the  means  of  oppression  as  well  as  of  bene- 
Ikction.    I  know  that  it  professes  at  this  moment  to  be  the 
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chosen  instruniHit  of  protecting  mercy,  and  would  win  upon  us 
b^  iU  benignant  smiles  :  but  I  know  too  it  can  frown,  and  play 
the  tyrant,  if  it  be  so  disposed.  Nutwithstanding  tbt*  softness 
which  it  now  assumes,  and  the  care  with  which  it  conceals  its 
giant  proportions  beneath  the  deceitful  drapery  of  sentiment, 
when  it  next  appears  before  you  it  may  show  itself  with  a  sterner 
countenance  and  in  more  awful  dimension^.  It  is,  to  speak  the 
truth,  Sir,  a  power  of  colossal  size— »if  indeed  it  be  not  an  abuse 
•f  language  to  call  it  by  the  gentle  name  of  a  power.  Sir,  it  is  a  > 
wilderness  of  powers,  of  which  fancy  in  her  happiest  mood  is 
unable  to  perceive  the  far  distant  and  diadowy  boundary.  ' 
Armed  with  such  a  power,  with  Religion  in  one  hand  and  Phi* 
lanthropy  in  the  other,  and  followed  with  a  goodly,  train  of 
public  and  private  virtues,  you  may  achieve  more  conquests  over 
sovereignties  not  your  own  than  falls  to  the  comtnon  lot  of  even 
uncommon  ambition.  By  .the  aid  of  such  a  power,  skilfully  em- 
ployed, you  may  <<  bridge  your  way"  over  the  Hellespont  that  N 
separates  State  legislation  from  that  of  Congress ;  and  you  may  ^ 
do  so  for  pretty  much  the  same  purpose  with  which  Xerxes 
once  bridged  his  way  across  the  Hellespont,  that  separates  Asia 
from  Europe.  He  did  S4>,in  the  language  of  Milton,  ^  the  liber* 
*'  ties  of  Greece  to  yoke.''  You  may  do  so  for  the  analogous  pur- 
pose of  subjugating  and  reducing  the  sovereignties  of  States,  as  I 
your  taste  or  convenience  may  suggest,  and  fashioning  them  to 
your  imperial  will.  There  are  those  in  this  Hous6  who  appear 
to  think,  and  I  doubt  not  sincerely,  that  the  particular  restraint 
now  under  consideration  is  wise,  and  benevolent,,  and  good : 
wise  as  respects  the  Union — good  as  resf>ects  Missouri— benevo- 
lent as  respects  the  unhappy  victims  whom  with  a  novel  kind-  ^ 
Hess  it  would  incarcerate  in  the  South,  and  bless  by  decay  and 
extirpation.  Let  all  such  beware,  lest  in  thdr  desire  for  the 
effect  which  they  believe  the  restriction  will  produce,  they  are 
too  eanly  satisfied  that  they  have  the  right  to  impose  it.'  The  ^ 
moral  beauty  of  the  present  purpose,  or  even  its  political  recom- 
mendations, (whatever  they  may  be,)  can  do  nothing  for  a 
power  like  this,  which  claims  to  prescribe  conditions  ad  Ubitumf 
and  to  be  competent  to  this  purpose,  because  it  is  competent  to 
oOL    This  restriction,  if  it  be  not  amoChered  in  its  birth,  will  be 
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but  a  ftinall  part  of  the  progeny  of  that  prolific  power.  It  teetM 
with  a  mighty  brood,  of  which  this  may  be  entitled  to  the  dis- 
tinction of  comeliness  as  well  as  of  primogeaifitre.  The  rest 
may.  want  the  boasted  loveiioess  of  their  predecessor,  and  be 
even  uglier  than  ^  Lapland  witthes." 

Perhaps,  Sir,  yon  witt  permit  me  to  remind  you  that  it  is  al- 
most always  in  company  with  those  considerations  that  interest 
the  heart  in  some  way  or  other,  that  encroaebnent  steals  into  the 
world.  A  bad  purpose  throws  no  veil  over  the  licenses  of  pow* 
er.  It  leaves  them  to  be  seen  aa  they  «re.  It  afifbrds  thenf  no  pro- 
tecti<yi  from  the  inquiring  eye  of  jealousj^  The  danger  is  irhen 
a  tremendous  discretion  like  the  present  is  attempted  to  b^  as- 
sumed, as  on  this  occasion,  in  the  naaes  of  Pity,  of  Retigion,  of 
National  Honour  and  Na^nal  Prosperity ;  when  eBcroachmefli 
tricks  itself  out  in  the  robes  of  Piety,  or  Humamty,  or  addresses 
itself  to  pride  of  country,  with  aU  ita  kiddred  passions  and  mo- 
tives, (t  b  then  that  the  guardians  of  the  constitution  are  apt  to 
dumber  on  their  watch^  or,  if  awake,  to  flustake  for  lawlnl  role 
some  pernicious  arrogatfon  of  power. 

I  would  not  discourage  amthorixtd  legislatioii  upon  those  kind- 
ly, generous,  and  noble  feelings  which.  Providence  has  given  to 
us  for  the  best  of  purposes :  but  when  pmoer  to  aet  is  under  dis- 
cusaion,  I  will  not  look  to  the  ^nd  in  view,  lest  I  should  become 
I  iodiffereDt  to  the  lawfulness  of  the  means.  Let  us  ^card  from, 
this  high  constitutional  question,  all  those  extrinsic  considerations 
which  have  been  forced  into  its  discusskm.  Let  us  endeavour  to 
approach  it  with  a  philosophic  impartiality  of  temper — with 
^  sincere  desire  to  ascertain  the  boundaries  of  our  authority,  and 
a  determination  to  keep  our  wishes  in  subjection  to  our  allegi- 
ance to  the  constitution. 

Slavery,  we  are  told  in  many  a  pamphlet,  memorial,  and 
speech,  with  which  the  press  has  lately  groaned,  is  a  foul:  blot 
upon  our  otherwise  immaculate  reputation.  Let  this  be  con* 
,  ceded — y^\  you  are  no  nearer  than  before  to  the  conclusion  that 
I  you  possess  power  which  may  deal  with  other  subjects  as  effec- 
tually as  with  this.  Slavery,  we  are  further  told,  with  some  pomp 
of  metaphor,  is  a  canker  at  the  root  of  all  that  is  excellent  in 
tbb  repuhUcan  empire,  a<  pestilent  disoase  that  is  anatduag  die 
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youthfuLbloom  from  its  cheek,  prosirating  its  honour  and  wither- 
ing its  sirftigth.'  Be  it  so — ^yet  if  you  have  pow^r  t<»  medicine  ' 
to  it  in  the  nray  proposed,  and  in  virtue  of  the  diploma  which  you 
claim,  you  have  also  power  in  the  distribution  of  your  political 
alexipharmics  to  present  the  deadliest  drugfs  to  every  territory 
that  would  become  a  State,  and  bid  it  drink  or  remain  a  colony^/ 
forever.  Slavery,  we  are  also  told,  is  now  ^  rolling  onward  with 
^'  a  rapid  tide  towards  the  boimdless  regions  of  the  West/'  threat* 
ening  to  doom  them  to  sterility  and  sorrow^  unelss  some  potent 
voice  can  say  to  it — thus  far  shah  thou  go  and  no  farther.  Slave- 
ry engenders  pride  and  indolence  in  him  who  ccimmands,  and 
inflicts  intellectual  and  m.oral  degradfition  on  him  who  serves* 
Slavery,  in  fine,  is  unchristian  and  abominable.  Sir,  I  shall  not 
stop  to  deny  that  slavery  is  all  this  atid  more  ;  but  I  shall  not'  / 
think  myself  the  less  authorized  to  deny  that  it  is  for  you  to  stay 
the  course  of  this  dark  torrent,  by  opposing  to  it  a  mound  rained 
up  by  the  labours  of  this  portentous  discretion  on  the  domain, of  j 
others — a  mound  which  you  cannot  erect  but  through  the  instru- 
mentality of  a  trespass  of  no  oidinary  kind — not  tlie  compara- 
tively innocent  trespass  that  beats  down  a  (ew  blades  of  grass 
which  the  first  kind  sun  or  the  next  refreshing  shower  may  cause 
to  spring  again->-but  that  which  levels  with  the  ground  the  lord- 
liest trees  of  the  forest,  and  claims  immortality  for  the  destruc- 
tion which  it  inflicts. 

I  shall  not,  I  am  sure,  be  told  that  I  exaggerate  this  power.  It 
has  been  admitted  here  and  elsewhere  that  I  do  not.  But  I  want 
DO  siich  concession.  It  is  manifest  that  as  a  discretionary  power 
it  is  every  thing  or  nothing — ^that  its  head  is  in  the  cloiids,  or  that 
it  is  a  mere  figment  of  enthusiastic  speculation — that  it  haslio  ex- 
istence, or  that  it  is  an  alarming  vortex  ready  to  swallow  up  all 
such  portions  of  the  sovereignty  of  an  infant  State  as  you  may 
think  fit  to  cast  into  it  as  preparatory  to  the  introduction  into  the 
onion  of  the  miserable  residue.  No  man  can  contradict  me 
•when  I  say,  that  if  you  have  this. power,  you  may  squeeze  down 
anew-born  sovereign  State  to  the  size  of  a  pigmy,  and  then  taking 
it  between  finger  and  thumb,  stick  it  into  some  nitch  ofthe  Union, 
and  still  continue  by  way  of  mockery  to  call  ii  a  Static  in  tk€  * 
sense  of  the  canstiiutiim.    You  may  waste  it  to  a  shadow,  and 
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then  introduce  it  into  the  society  of  flesh  and  blood  an  object  of 
scorn  and  derision.  You  may  sweat  and  reduce  it  to  a  thing  of 
skin  and  bone,  and  then  place  .the  ominous  skeleton  beside  the 
ruddy  and  healthful  members  of  the  Union,  that  it  may  have  lei- 
sure to  mourn  the  lamentable  difference  between  itself  and  its 
companions,  to  brood  over  its  disastrous  promotion,  and  to  seek 
in  justifiable  discontent  an  opportunity  for  separation,  and  insur- 
rection, and  rebellion.  What  may  you  not  do  by  dexterity  and 
perseverance  with  this  terrific  power  ?  You  may  give  to  a  new 
State,  in  the  form  of  terms  which  it  cannot  refiise,  (as  I  shall 
show  you  hereafter,)  a  statute  book  of  a  thousand  volumes-^ 
providing  not  for  ordinary  cases  only,  but  even  for  possibilities ; 
you  may  lay  the  yoke,  no  matter  whether  light  or  heavy,  opon 
the  necks  of  the  latest  posterity ;  you  may  send  this  searching 
power  into  every  hamlet  for  centuries  to  come,  by  laws  enacted 
in  the  spirit  of  prophecy,  and  regulating  all  those  dear  relations 
of  domestic  concern  which  belong  to  local  legidation,  and  which 
even  local  legislation  touches  with  a  delicate  and  sparing  hand. 
This  is  the  first  inroad.  But  will  it  be  the  last  ?  This  provision 
is  but  a  pioneer  for  others  of  a  more  desolating  aspect  It  is 
that  fatal  bridge  of  which  Milton  speaks,  and  when  once  firmly 
built,  what  shall  hinder  you  to  pass  it  when  you  please  for  the 
purpose  of  plundering  power  after  power  at  the  expense  of  new 
States,  as  you  will  still  continue  to  call  them,  and  raising  up 
prospective  codes  irrevocable  and  immortal,  which  shall  leave  to 
those  States  the  empty  shadows  of  domestic  sovereignty^  and  con* 
vert  them  into  petty  pageants,  in  themselves  contemptible,  bot 
rendered  infinitely  more  so  by  the  contrast  of  their  liumUe  facul- 
ties with  the  proud  and  admitted  pretensions  of  those  who  having 
doomed  them  to  the  inferiority  of  vassals,  have  condescended  to 
take  them  into,  their  society  and  under  their  protection  ? 

I  shall  be  told>  perhaps,  that  you  can  have  no  temptation  ta 
do  all  or  any  part  of  this,  and,  moreover,  that  you  can  do  no- 
thing of  yourselves,  or,  in  other  words,  without  the  concurrence 
of  the  n)ew  State.  The  last  of  these  suggestions  I  shall  examine 
by  and  by.  To  the  first  I  answer,  that  it  is  not  incumbent  upon 
^  me  to  prove  that  this  discretion  will  be  abused.  It  is  enough 
for  me  to  prove  the  vastness  of  the  power  as  an  indocemeDt  to 
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make  us  pause  upon  it,  and  to  >  inquire  with  attention  whether 
there  is  any  apartment  in  the  constitution  large  enough  to  give  it 
entertainment.  It  is  more  than  enough  for  me  to  show  that  vast 
as  is  this  power,  it  is  with  reference  to  mere  territories  an  trre- 
sponsible  power.  Power  is  irresponsible  when  it  acts  upon  those 
who  are  defenceless  against  it — who  cannot  check  it,  or  contri- 
bute to  check  it,  in  its  ,exercise — wjdo  can  resist  it  only  by  force. 
The  territory  of  Missouri  has  no  check  upon  this  power.  It  has 
no  share  in  the  government  of  the  Union.  In  this  body  it  has 
no  representative.  In  the  other  House  it  has,  by  courtesy,  an 
agent,  who  may  remonstrate,  but  cannot  vote.  That  such  an 
irresponsible  power  is  not  likely  to  be  abused,  who  will  under- 
take to  assert  ?  If  it  is  not,  <^  Experience  is  a  cheat,  and  fact  a 
'^  liar."  The  power  which  England  claimed  over  the  colonies  was 
such  a  power,  and  it  was  abused — and  hence  the  Revolution. 
Such  a  power  is  always  perilous  to  those  who  wield  it,  as  well  as 
to  those  on  whom  it  is  exerted.  Oppression  is  but  another  name 
for  irresponstble'power,  if  History  is  to  be  trusted. 

The  free  spirit  of  our  constitution  and  of  our  people,  is  no  as* 
surance  against  the  propension  of  unbridled  ppwer  to  abuse,  when 
it  acts  upon  colonial  dependants  rather  than  upoa  ourselves. 
Free  States,  as  well  as  despots,  have  oppressed  those  whom  they 
were  bound  to  foster— and  it  is  the  nature'  of  man  that  it  should 
be  so.  The  love  of  power,  and  the  dedre  to  display  it  when  it 
can  be  done  with  impunity,  is  inherent  in  the  human  heart.  Turn 
it  out  at  the  door,  and  ft  will  in  again  at  the  window.  Power  is 
displayed  in  its  fullest  measure,  and  with  a  captivating  dignity,  by 
restraints  and  conditions.  The  pruritas  leges  ferendi  is  an  uni- 
versal disease  ;  and  conditions  are  laws  as  far  as  they  go.  The 
vanity  of  human  wisdom,  and  the  presumption  of  human  reason, 
are  proverbial.  This  vanity  and  this  presumption  are  often 
neither  reasonable  nor  wise.  Humanity,  too,  sometimes  plays 
fantastic  tricks  with  power.  Time,  moreover,  is  fruitful  in  temp- 
tations to  convert  discretionary  power  to  all  sorts  of  purposes^ 

Time,  that  withers  the  strength  of  man  and  ^'  strews  around  him^ 
^'  like  autumnal  leaves  the  ruins  of  his  proudest  monumenu," 
produces  great  vicissitudes  in  modeii  of  thinking  and  feeling.  It , 
brings  a  long  with  it,  tn  its  progress,  new  circumstances-— new 
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eombiDatiMis  and  modifications  of  the  old— -feneratiof 
Tiews,  motives,  and  cupricef— new  fanaticisnis  of  endless  variety 
•—in  shofty  new  every  thing.  We  ourselves  are  alwajrs  changing — 
and  what  to-day  wf^  have  but  a  small  desire  to  attempt,  to-morrow 
becomes  the  object  of  our  passionate  aspirations. 

There  is  such  a  thing  a<  Enthusiasm,  moral,  religious,  or  poli- 
tical, or  a  compound  of  all  three ; — and  it  is  wondediil  wimt  it 
Will  altf*nipt,  and  from  what  hnperceptible  beginnings  it  sometimes 
rises  into  a  mighty  agent.  Rising  from  some  obscure  or  unknown 
source,  it  first  shows  itself  a  petty  rivulet,  which  scarcely  mur- 
murs over  the  pebbles. that  obstruct  its  way-*then  it  swelb  into 
a  fierce  torrent  bearing  all  before  it — and  then  again,  like  some 
mountain  stream  which  occasional  rains  have  precipitated  upoa 
the  valley,  it  sinks  once  more  into  a  rivulet,  and  finally  leaves 
its  channel  dry.  Such  a  thing  has  happened.  I  do  not  say  that 
it  is  now  happening.  It  would  not  become  me  to  say  so.  But 
if  it  should  occur,  wo  to  the  unlucky  territory  that  should  be 
struggling  to  make  its  way  into  the  Union  at  the  moment  when 
the  opposing  inundation  was  at  its  height,  and  at  the  same  in- 
stant  this  wide  Mediterranean,  of  discretionary  powers,  which  it 
seems  is  ours,  should  open  up  all  its  skiicea,  and  with  a  consen- 
taneous rush,  mingle  with  the  turbid  waters  of  the  others  I 

^<  New  States  may  be  admitted  by  the  Congress  into  tfab 
Union."  It  is  objected  that  the  word  ^^  may"  imports  power,  not 
obligation — a  right  to  decide — a  discretion  to  trrant  or  refuse. 

To  this  it  might  be  answered  that  power  is  duty  on  many  oc- 
casions. But  let  it  be  conceded  that  it  is  discretionary.  What 
consequence  follows?  A  power  to -refuse,  in  a  case  like  this, 
does  not  necessarily  involve  a  power  to  exact  terms.  You  most 
look  to  the  resuU  which  is  the  declared  object  of  the  power. 
Whether  you  will  arrive  at  it,  or  not,  may  depend  on  your  will ; 
but  you  cannot  compromise  with  the  result  intended  and  prolessed. 
!  What  then  is  the  professed  result  ?  To  admit  a  Stait  into 
this  Union. 

What  is  that  Union  ?  A  confederation  of  Statea  equal  in 
aovereignty-— capable  of  every  thing  which  the  constitution  does 
not  forbid,  or  authorixe  Congress  to  forbid*    It  is  an  equal 
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Union,  between  psrtieg  equally '  sovereifn.     They  were  sove- 
reigDy  independently  of  the  Union*     The  object  of  the  Union 
was  common  protection  for  the  exercise  of  already  existing:  so- 
vereignty.    The  parties  gave  up  a  portion  of  that  sovereignty  to 
insure  the  remainder.     As  far  as  they  gave  it  up  by  the  com- 
mon compact  they  have  ceased  to  be  sovereign.    The  Uniim 
provides  the  toeans  of  defending  the  residue  :  and  it  is  into  that 
Union  that  a  new  State  is  to  come.     By  acceding  to  it,  the  new  ^ . 
State  is  placed  on  the  same  footing  whh  the  x>rigina1  Stvtf's.     It  / 
accedes  for  the  same  purpose,  t.  e.  protection  for  its  unsurren- 
dered sovereignty.     If  it  comes  in  shorn  of  its  beams— <- crippled 
and  disparaged  beyond  the  original  States,  it  is  not  into  the  'y 
original  Union  that  it  com^s.    For  it  is  a  different  son  of  Union* 
The  first  was  Union  interposes:  This  is  a  Union  between  dk"  I 
j?<ircrf«— between  giants  and  a  dwarf— between  power  and  fee- 
bleness-^between  full  proportioned  sovereignties  and  a  miserable 
.image  of  power-— a  thing  which  that  very  Union  has  shrunk  and 
shrivelled  from  its  just  size,  instead  of  preserving  it  in  its  true 
dimensions.  ' 

If  is  into  <<  this  Union/'  t.  e.  the  Union  pf  the  Fecleral  Con- 
stitution, that  you  are  to  admit,  or  refuse  to  admits  You  cap 
admit  into  no  other.  You  cannot  make  the  Union,  as  to  the  new 
State,  what  it  is  not  as  to  the  old  ;  for  then  It  is  not  this  Unihn 
that  you  open .  for  the  entrance  of  a  new  parQr.  If  you  make  it 
enter  into  a  new  and  additional  compact,  is  it  any  longer  the 
same  Union  ? 

We  are  told  that  admitting  a  State  into  the  Union  is  a  com- 
pact. Yes^-^but  what  sort  of  a  compact  ?  A  compact  that  it 
shall  be  a  member  of  the  Union,  as  the  constitution  has  made  it. 
You  cannot  new  fashion  it.  You  may  make  a  compact  to  admit, 
but  when  admitted  the  origidal  compact  prevails.  The  Union  is 
a  compact,  with  a  provision  of  political  power  and  agents  for  the 
accomplishment  of  its  objects.  Vary  that  compact  as  to  a  new- 
State — give  new  energy  to  that  political  power  so  as  to  make  it 
act  with  more  force  upon  a  new  State  than  upon  the  old — make 
the  will  of  those  agents  more  effectually  the  arbiter  of  the  fate  of 
a  new  State  than  of  the  old,  and  it  may  be  confidently  said  that 
the  new  State  has  not  entered  into  this  Vrnfin^  bat  into  another 
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Union.  How  far  the  Union  has  been  Varied  is  another  question. 
Bat  that  it  has  been  varied'  is  clear. 
I  If  i  am  toJd  that  by  the  bill  relative  to  Missouri,  you  do  nol 
y  legislate  upon  a  new  Stale — I  answer  that  you  do ;  and  I  answer 
fiirther  that  it  is  immaterial  whether  you  do  or  not.  But  it  b 
upon  Missouri,  as  a  State,  that  your  terms  and  conditions  are  to 
act.  Until  Missouri  is  a  State,  the  terms  and  conditions  are 
nothing.  You  legislate  in  the  shape  of  terms  and  conditions, 
prospectively — und  you  so  legislate  upon  it  that  when  it  comes 
into  the  Union  it  is  to  be  bound  by  a  contract  degrading  and 
diminishing  its  sovereignty,  and  is  to  be  stripped  of  rights  whi<^ 
the  original  parties  to  the  Union  did  not  consent  to  abandoa 
and  which  that  Union  (so  far  as  depends  upon  it)  takes  under 
its  protection  and  guarantee. 

Is  the  right  to  hold  slaves  a  right  which  Massachusetts  enjoys  ? 
If  it  is,  Massachusetts  is  under  this  Union  in  a  diSerem  character 
from  Missouri.  The  compact  of  Union  for  it,  is  different  from 
the  same  compact  of  I  nion  for  Missouri.  The  power  of  Con* 
gress  is  different — every  thing  which  depends  upon  rfic  Union 
id,  in  that  respect,  different. 

But  it  is  immaterial  whether  you  legislate  for  Missouri  as  a 
State  or  not.  The  effect  of  your  legislation  is  to  bring  it  into 
the  Union  with  a  portion  of  its  sovereignty  taken  away. 

But  it  is  a  Stati  which  yon  are  to  admit.  What  is  a  State  in 
the  sense  of  the  constitution  ?  It  is  not  a  State  in  the  general — 
but  a  State  as  you  find  it  in  the  constitution.  A  State,  generally, 
is  a  body  politic  or  independent  political  society  of  men.  But 
the  State  which  you  are  to  admit  must  be  more  or  less  than  tin 
political  entity.  What  must  it  be  ?  Ask  the  constitution.  It 
shows  what  it  means  by  a  State  by  reference  to  the  parties  to 
it.  It  must  be  such  a  State  as  Massachusetts,  Virginia,  and  the 
other  members  of  the  American  confederacy— -a  State  with  full 
sovereignty  except  as  the  constitution  restricts  it. 

It  is  said  that  the  word  may  necessarily  implies  the  right  of 

prescribing  the  terms  of  admission.    Those  who  maintain  this 

are  aware  that  there  are  no  express  words  (such  as  i^^  suck 

terms  md  etrndHiont  as  Ctmgrut  shall  think  Jit)  words  which 

'    it  was  natural  to  expect  to  find  in  ^the  constitution,  if  tiie  effi^ 
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contended  for  were  meant.     They  put  it,  tlieirefore^  on  the  word 
may^  and  on  that  alone. 

Give  to  that  word  all  the  force  you  please — what  does  it  im- 
port ?  That  Congress  is  not  bound  to  admit  a  new  State  into 
this  Union.  Be  it  so  for  argument's  sake.  Does  it  fojlow  that 
when  you  consent  to  admit  into  this  Union  a  new  State  yt^u  can 
make  it  less  in  sovereign  power  than  the  original  parties  to  that 
Union — that  you  can  make  the  Union  as  to  it  what  it  is  not  as 
to  them-<*-that  you  can  fashion  it  to  your  liking  by  compelling  it 
to  purchase  admission  into  an  Union  by  sacrificing  a  portion  of 
that  power  which  it  is  the  sole  purpose  of  the  Union  to  maintain 
in  all  the  plenitude  which  'the  Union  itself  does  not  impair  ? 
Does  it  follow' that  you  can  force  upon  it  an  additional  compact 
not  found  in  the  compact  of  Union — that  you  can  make  it  come 
into  the  Union  less  a  Staiey  in  regard  to  sovereign ^power,  than  its 
fellows  in  that  Union — ^that  you  can  cripple  its  legislative  compe* 
tency,  (beyond  the  constitution  which  is  the  pact  of  Union,  to 
which  you  make  it  a, party  as  if  it  had  been  originally  a  party  to 
it,)  by  wbat  you  choose  to  call  a  condition^  but  which,  whatever 
it  may  be  called,  brings  the  new  government  into  the  Union 
under  new  obligations  to  it,  and  with  disparaged  power  to  be 
protected  by  it. 

In  a  word — the  whole  amount  of  the  argument  on  the  other 
side,  is — that  you  may  refuse  to  admit  a  new  State,  and  that 
therefore  if  you  admit,  you  may  prescribe  |he  terms. 

The  answer  to  that  argument  is — that  even  if  you  can  refuse, 
you  can  prescribe  no  terms  which  are  inconsistent  with  the  act 
you  are  to  do.  You  can  prescribe  no  conditions  which,  if  car- 
ried into  effect,  would  make  ihe  new  State  less  a  sovereign  State 
than,  under  the  Union  as  it  stands,  it  would  be.  You  can  pre- 
scribe no  terms  which  will  make  the  compact  of  Union  between 
it  and  the  original  States  essentially  different  from  that  compact 
among  the  original  States.  You  may  admit,  or  refuse  to  admit : 
but  if  you  admit,  you  must  admit  a  State  in  the  sense  of  the 
constitution — a  State  with  all  such  sovereignty  as  belongs  to  the 
original  parties  :  knd  it  must  be  into  this  Union  that  you  are  to 
admit  it,  not  into  a  Union  of  your  own  dictating,  formed  out  of 
the  existing  Union  by  qualifications  and  new  pompacts,  altering 
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its  character  and  effect,  and  making  it  fall  short  of  its  protecting 
energy  in  reference  to  the  new  State,  whilst  it  acquires  an  energy 
of  another  sort — the  energy  of  restraint  and  destruction. 

I  have  thus  endeavoured  to  show,  that  even  if  you  have  a 
discretion  to  refuse  to  admit — ^you  have  no  discretion,  if  you  are 
willing  to  admit,  to  insist  upon  any  terms  that  impair  the  sove- 
reignty of  the  admitted  State  as  it  woulci  otherwise  stand  io  the 
Union  by  the  constitution  which  receives  it  into  its  bosom.  Io 
admit  or  not,  is  for  you  to  decide.  Admission  once  cofceded,  it 
follows  as  a  corollary  that  you  must  take  the  new  State  as  an 
equal  companion  with  its  fellows — that  you  cannot  recast  or 
new  model  the  Union  pro  hoc  vice — but  that  you  must  receive 
it  into  the  actual  Union^  and  recognize  it  as  a  parcener  in  the 
.  common  inheritance,  without  any  other  shackles  than  the  rtfst 
have,' by  the  constitution,,  submitted  to  bear — without  any  other 
extinction  of  power  than  is  the  work  o(  the  constitution  acting 
indifferently  upon  aU. 
_  I  may  be  told  perhaps  that  the  restriction,  in  this  case,  is  the 
act  of  Missouri  itself^-that  your  law  is  nothing  .without  its  con- 
sent, and  derives  its  efficacy  from  that  alone. 

I  shall  have  a  more  suitable  occasion  to  speak  on  this  topic 

hereafter,  when  I  come  to  consider  the  treaty  which  ceded  Lou- 

i      isiana  to  the  United  States. .   But  I  will  say  a  few  words  iipon  It 

\     now  of  a  more  general  application  than  it  will  in  that  branch  of 

the  argument  be  necessary  to  use. 

A  territory  cannot  surrender  to  Congress  by  anticipatioD,  the 
whole,  or  a  part,  of  the  sovereign  power,  which,  by  the  con- 
stitution of  the  Union,  will  belong  to  k  when  it  becomes  a 
State  and  a  member  of  the  Unioq.  Its  consent  b,  therefore, 
nothing.  It  is  in  no  situation  to  make  this  surrender.  It  is 
under  the  government  of  Congress ;  if  it  can  barter  away  a  part 
of  iu  sovereignty,  by  anticipation,  it  can  do  so  as  to  the  whole. 
For  where  will  you  stop  ?  If  it  does  not  cease  to  be  a  State,  in 
the  sense  of  the  constitution,  with  only  a  certain  portion  of  sov^ 
reign  power,  what  other  smaller  portion  will  have  tliat  effect? 
If  you  depart  from  the  standard  of  the  constitution^  t.  e.  the 
quantity  of  domestic  sovereignty  left  in  the  first  contracting 
States,  and  secured  by  the  original  compact  of  Union,  where  inll 
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you  get  another  standard  ?     Consent  is  no  standard^ — for  con- 
sent may  be  gained  to  a  surrender  of  alL 

No  State  or  Territory,  in  order  to  become  a  State,  can  alienate  or 
surrender  any  portion  of  its  sovereignty  to  the  Union,  or  to  a  sis- 
ter State,  or  to  a  foreign  nation.  It  is  under  an  incapacity  to 
disqualify  itself  for  all  the  purposes  of  government  left  to  it  in 
the  constitution,  by  stripping  itself  of  attributes  which  arise  from  / 
the  natural  equality  of  States,  and  which  the  constitution  recog-  f 
nises,  not  only  because  it  does  not  deny  them,  but  presumes  them 
to  remain  as  they  exist  by  the  law  of  nature  and  nations.  Ine- 
'  quality  in  the  sovereignty  of  States  is  unnatural,  and  repugnant 
to  all  the  principles  of  that  law.  Hence  w^  find  it  laid  down  by 
the  text  writers  on  public  law,  that  <<  Nature  has  established  a 
"  perfect  equality  of  rights  between  independent  nations" — and 
that  <^  Whatever  the  quality  of  a  free  sovereign  nation  gives  to 
one,  it  gives  to  another."*  The  constitution  of  the  United 
States  proceeds  upon  the  truth  of  this  doctrine.  It  takes  the  States 
as  its  finds  them,  prkb  and  sovbrbion  alikb  bt  naturb.  ft 
receives  frotn  them  portions  of  their  power  for  the  general  good, 
and  provides  for  the  exercise  of  it  by  organized  political  bodies. 
It  diminishes  the  individual  sovereignty  of  each,  and  transfers^ 
what  it  subtracts,  to  the  government  which  it  creates :  it  takes 
from  all  alike,  and  leaves  them  relatively  to  each  other  equal  In 
sovereign  power. 

The  honourable  gentleman  from  New- York  has  put  the  consti- 
tutional argument  altogethei*  upon  the  clause  relative  to  admis-  r 
sion  of  new  States  into  the  Union.     He  does  not  pretend  that  ^ 
you  can  find  the  power  to  restrain,  in  any  extent,  ebewhere.    It  /  • 
follows  that  it  is  not  a  particular  power  to  impose  this  restriction, 
but  a  power  to  impose  restrictions  ad  libitum.    It  is  competent 
to  this,  because  it  is  competent  to  every  thi'tg.     But  he  denies 
that  there  can  be  any  puwer  in  man  to  hold  in  slavery  his  fellow- 
creature,  and  argues,  therefore,  that  the  prohibition  is  no  restraint 
,at  all,  since  it  does  not  interfere  with  the  sovereign  powers  of 
Missouri. 
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One  of  the  most  siifnal  errors  with  which  the  argument  on  the 
Olfaer  side  has  abounded,  is  this  of  considering  the  proposed  re- 
striction as  if  levelled  at  the  introduction  or  estMiskmaU  rf 
shwery.  And  hence  the  vehement  declamation ^  which  among^ 
other  things,  has  informed  us  that  slavery  originated  in  fraud  or 
violence. 

The  truth  is,  that  the .  restriction  has  no  relation^  real  or  pre- 
tended, to  the  right  of  making  skives  of  those  who  are  free,  or 
of  introducing  slavery  where  it  does  not  already  exist.  It  applies 
to  those  who  are  admitted  to  be.  already  slaves,  and  who  (with 
their  posterity]  would  continue  to  be  slaves  if  they  should  re- 
main where  they  are  at  present ;  and  to  a  place  where  slavery  al- 
ready exists  by  the  local  law.  Their  civil  condition  will  not  be 
altered  by  their  removal  from  Virginia,  or  Carolioai  to  Missouri* 
They  will  not  be  more  slaves  than  they  now  are.  Tlieir  abode, 
indeed,  will  be  different,  but  their  bondage  the  same.  Their 
numbers  may  possibly  be  augmented  by  the  diffusion,  and  1 
\  think  they  will.  But  this  can  only  happen  bec|iuse  their  hard- 
ships will  be  ^litigated,  and  their  comforts  increased.  The 
checks  to  population,  which  exist  in  the  (»lder  States  will  be  di- 
minished. The  restriction,  therefore,  does  not  prevent  the  esta- 
blishment of  slavery,  either  with  reierence  to  persons  or  place ; 
but  simply  inhibits  the  removal  from  place  to  place  (the  law  in 
each  being  the  same)  of  a  slave,  or  make  his  emancipation  the  con- 
sequence of  that  removal.  It  acts  professedly  merely  on  slavery 
as  it  exists,  and  thus  acting  restrains  its  present  lawful  effects. 
That  slavery,  like  many  other  human  institutions,  originated  in 
fraud  or  violence,  may  be  conceded :  but,  however  it  originatedj 
it  is  established  among  us,  and  no  man  seeks  a  further  establishr 
mem  of  it  6y  new  importations  of  freemen  to  be  converted  into 
slaves.  On  the  conirary,  all  are  anxious  to  mitigate  its  evils,  by 
all  the  means  within  the  reach  of  the  appropriate  authorlQf,  the 
domestic  legislatures  of  the  different  States. 

It  can  be  nothing  to  the  purpose  of  this  argument,  therefore, 
as  the  gentlemen  themselves  have  shaped  it,  to  inquire  what  was 
the  origin  of  slavery.  What  is  it  now,  and  who  are  they  that 
endeavour  to  innovate  upon  what  it.now  is,  (the  advocates  of  this 
restriction  who  desire  change  by  uncoostitutioaal  n^eans,  or  its 
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opponents  who  desire  to  leave  the  whole  matter  to  local  regula- 
tion,) are  the  only  questions  'Worthy  of  attention. 

Sir,  if  we  too  closely  look  to  the  rise  and  progress  Of  long 
sanctioned  establishments  and  unquestioned  rights,  we  may  dis- 
cover other  subjpcts  than  that  of  slavery,  with  which  fraud  and 
violence  may  claim  a  fearful  connexion,  and  over  which  it  may 
be  our  interest  to  throw  the  mantle  of  oblivion.  What  was  the 
settlement  of  oitr  ancestors  in  this  country  but  an  invasion  of  the 
rights  of  the  Barbarians  who  inhabited  it?  That  settlement, 
with  slight  exceptions,  was  efiected  by  the  slaughter  of  those 
who  did  no  more  than  defend  their  native  land  against  the  intru- 
ders of  Europe,  or  by  unequaf  compacts  and  purchases,  in  which 
feebleness  and  ignorance  had  to  deal  with  power  and  cunning. 
-The  savages  who  once  built  their  huts  where  this  proud  Capitol, 
rising  from  its  recent  ashes,  exemplifies  the  sovereignty  of  the 
American  people,  were  swept  away^  by  the  injustice  of  our  fa- 
thers, and  their  domain  usurped  by  force,  or  obtained  by  arti- 
fices yet  more  criminal.  Our  continent  was  full  of  those  abori- 
giiiiii  ifihabitafits.  Where  are  they  or  their  descendants  ?  Either- 
"  with  years  beyond  the  flood,"  or  driven  back  by  the  swelling 
tide  of  our  population  from  the  borders  ^of  the  Atlantic  to  the 
deserts  of  the  West.  You  follaw.  still  the  miserable  remnants, 
andanake.c{29t<rac/5  with  them  that  seal  their  ruin.  You  pur- 
chase their  lands,  of  which  they  know  not  the  value,  in  order 
that  you  may  sell  them  to  advantage,  increase  your  treasure,  and 
enlarge  your  empire.  Yet  further — ^you  pursue  as  they  retire ; 
and  they  must  continue  to  retire  utltil  the  Pacific  shall  stay  their 
retreat,  and  compel  them  to  pass  away  as  a  dream.  Will  you  re- 
cur to  those  scenes'of  various  iniquity  for  any  other  purpose 
than  to  regret-and  lapaent  Ihem  ?  Will  you  pry  into  them  with 
a  view  to  shake  and  impair  your  rights  of  property  and  dominion  ? 

Bot  the  broad  denial  of  the  sovereign  right  of  Missouri,  H  it 
shatt  become  a  sovereign  State,  to  recognize  slavery  by  its  laws, 
is  rested  upon  a  variety  of  grounds,  all  of  wnrch  I  will  examine. 

It  is  an  extraordinary  fact,  that  they  who  urge  this  denial  with 
such  ardent  zeal,  stop  short  of  it  irt  their  conduct.  There  are  now 
slaves  inMViissouri  whom  they  do  not  indst  upon  delivering  from 
their  chains.    Yet  if   it  is  incompetent  to  sovereign  power  to 
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<2ontinue  slavery  in  Missouri,  in  respect'  of  slaves  who  may  yeC 
be  carried  thither,  show  me  the  power  that  can  continue  it  in  re- 
spect of  slaves  who  are  there  already.  Missouri  is  out  of  the 
old  limits  of  the  Union,  and  beyond  those  lirottSy  it  is  said,  we 
can  give  no  countenance  to  slavery,  if  we  can  countenance  or 
tolerate  it  any  where.  It  is  plain,  that  there  can  be  no  slaves 
beyond  the  Mississippi  at  this  moment^  but  in  virtue  of  some  pow- 
er to  make  or  keep  them  so.  What  sort  of  power  was  it  that 
has  made  or  kept  them  so  ?  Sovereiicn  power  it  could  not  be,  ac*- 
cording  to  the  honourable  gentlemen  from  Pennsylvania  and 
New  Hampshire  :*  and  if  sovereign  power  is  unequal  to  suck  a 
purpose,  less  than  sovereign  power  is  yet  more  unequal  to  it« 
The  laws  of  Spain  and  France  could  do  nothing — ^the  laws  of 
the  territorial  government  of  Missoari  could  do  nothing  towards 
such  a  result,  if  it  be  a  result  which  no  laws,  in  other  words,  no 
sovereignty,  could  accomplish.  The  treaty  of  1803  could  do  no 
more,  in  this  view,  than  the  laws  of  France,  or  Spain,  or  the  ter- 
ritorial government  of  Missouri  A  treaty  is  an  act  of  sove- 
reign power,  taking  the  shape  of  a  compact  between  the  parties 
to  it ;  and  that  which  sovereign  power  cannot  reach  at  all,  it  can- 
not reach  by  a  treaty.  Those  who  are  now  held  in  bondage, 
therefore,  in  Missouri,  and  their  issue,  are  entitled  to  be  free, 
if  there  be  any  truth  in  the  doctrine  of  the  honourable  cen- 
tlemen ;  and  if  the  proposed  restriction  leaves  all  such  m 
slavery,  it  thus  discredits  the  very  foundation  on  which  it  re- 
poses.    To  be  inconsistent  is  the  fate  of  false  principles but 

this  inconsistency  is  the  more  to  be  remarked,  since  it  cannot  be 
referred  to  mere  considerations  of  policy,  without' admitting  that 
luch  considerations  may  be  preferred  (without  a  crime)  to  what  is 
deemed  a  paramount  and  indispensiBle  duty. 

It  IS  here  too,  that  1  must  be  permitted  to  observe,  thatdie  bo- 
nourable  gentlem*>n  have  taken  great  pains  to  show  that  tikis  f«- 
striction  is  a  mere  work  of  supererogation  by  the  principal  aipi- 
ment  on  which  they  rest  the  proof  of  its  propriety.  Missonri, 
it  is  said,  can  have  no  power  to  do  what  the  restrictien  woold 
prevent.     It  would  be  void,  therefore,  without  the  restriction. 


♦  Mr.  Boberu,  Mr.  Lowrie,  and  Mr.  MorriL 
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Why  then,  I  ask,  is  the  restriction  insisted  upon  ?  Restraint  im* 
plies  that  there  is  something  to  be  restrained :  But  the  gentle- 
mtn  justify  the  restraint  by  showing  that  there  is  nothing  upon 
which  it  can  operate !  They  demonstrate  the  wisdom  and  ne- 
cessity of  restraint,  by  demonstrating  that  with  or  without  re- 
^rainty  the  subject  is  in  the  same  predicament  This  is  to  combat 
with  a  man  of  straw,  and  to  put  fetters  upon  a  shadow. 

The  gentlemen  must,  therefore,  abandon  either  their  doctrine 
or  their  restriction — ^their  argument  or  their  object — for  they  are 
directly  in  conflict,  and  reciprocally  destroy  each  other.  It  is 
evident,  that  they  will  not  abandon  their  object,  and  of  course^ 
I  must  believe,  that  they  hold  their  argument  in  as  little  real  esti. 
matton  as  I  myself  do.  The  gentlemen  can  scarcely  be  sincere 
believers  in  their  own  principle.  They  have  apprehensions, 
which  they  endeavour  to  conceal,  that  Missouri,  as  a  State,  will 
have  power  to  continue  slavery  within  its  limits ;  and,  if  they 
will  not  be  offended,  I  will  venture  to  compare  them.,  in  this  par- 
ticular, with  the  duelist,  in  Sheridan's  comedy  of  the  Rivals,  who 
affecting  to  have  no  fear  whatever  of  his  adversary,  is,  never- 
theless,-careful  to  admonish  Sir  Lucius  to  hold  him  f^st. 

Let  us  take  it  for  granted,  however,  that  they  are  in  earnest  in 
their  doctrine,  and  that  it  is  very  necessary  to  impose  what  they 
prove  to  be  an  unnecessary  restraint :  how  do  they  support  that 
doctrine  ? 

The  honourable  gentleman  on  the  other  side*  has  told  us  as  a 
proof  of  his  great  position,  (that  man  cannot  enslave  his  fellow 
man,  in  which  is  implied  that  all  laws  upholding  slavery  are  ab- 
solute nullities,)  that  the  nations  of  antiquity  as  well  as  of  modem 
times  have  concurred  in  laying  down  that  position  as  incontro- 
vertible. 

He  refers  us  in  the  first  place  to  the  Roman  law,  in  which  he 
finds  it  laid  down  as  a  miixim  :  Jure  naturali  amnes  h9tmiu$  a6 
inUio  liheri  naseebaniur.  From  the  manner  in  which  this 
maxim  was  pressed  upon  us,  it  would  not  readily  have  been  con- 
jectured that  the  honourable  gentleman  who  used  it  had  borrowed 
it  from  a  slave-holding  empire,  and  still  less  from  a  book  of  the 

•Mr.Xinf. 
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Institutes  of  Justinian,  which  treats  of  skivery,  and  justifies^  and 
regulates  it  Had  he  given  us  the  context,  wp  should  hav^  had 
the  modifications  of  which  the  abstract  doctrine  was  in  the  judg* 
ment  of  the  Roman  law  susceptible.  We  should  have  had 
an  explanation  of  the  competency  of  that  law,  to  convert,  whether 
justly  or  unjustly,  freedom  into  servitude,  and  to  maintain  the 
right  of  a  master  to  the  service  and  obedience  of  his  slave. 

The  honourable  gentleman  might  also  have  gone  to  Greece  for 
a  similar  maxim  and  a  similar .  commentary,  speculative  anil 
practical. 

He  next  refers  ustoMaerna  Charta.  I  ^am  somewhat  familiar 
with  Magna  Charta,  and  I  am  confident  that  it  contains  no  sadi 
majqm  as  the  honourably  gentleman  thinks  he  has  discoverrd  in 
it.  The  great  charter  was  extorted  from  John,  and  his  (Mile 
son  and  'successor,  by  haughty  slave-holding  barons,  who  thowrhi 
only  of  themselves  and  the  commons  of.  England,  (then  hicon« 
siderable,)  whom  they  wished  to  enlist  in  their  efforts  against  the 
crown.  There  is  not  in  it  a  single  word  which  condemns  civil 
slavery.,  Freemen  only  are  the  objects  of  its  protecting  care. 
'f  NuUus  liher  homo,''  is  its  phraseology.  The  serfs,  who -were 
chained  to  the  soil — the  villeins  regardant  avd  in  gross,  were 
left  ais  it  found  them.  All  England  was  then  foil  of  slaves, 
whose  posterity  would  by  law  remain  slaves  as  with  us,  except 
only  that  the  issue  followed  the  condition  of  the  father  instead  of 
the  mother.  The  rale  was  '<  Partus  sequhur  patrea" — a  role 
more  favourable,  undoubtedly,  from  the  very  procariousoess  of 
its  application,  to  the  gradual  extinction  of  slavery,  than  oarSy 
which  has  been  drawn  from  the  Roman  law,  and  is  of  sure  and 
iftiavoidable  efiect. 

Still  less  has  the  Petition  of  Eighty  presented  to  Charles  L, 
by  the  Long  Parliament,  to  do  with  the  subject  of  civil  slavery. 
It  looked  merely,  as  Magna  Charta  had  not  done  before  it,  to 
the  freemen  of  England-^and  sought  only  to  project  tbeaa 
against  royal  prerogative  and  the  encroaching  spirit  of  the 
Stewarts. 

As  to  the  BillpfRighiSf  enacted  by  the  Convention  Parlia- 
ment of  1688,  h  is  almost  a  duplicate  of  the  Petition  of  Rights 
and  arose  out  of  the'  recoilectioa  of  that  political  tyranny  from 
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which  the  nation  had  just  escaped,  and  the  recurrence  of  which 
it  was  intended  to  prevent.  '  It  contains  no  abstract  principles. 
It  deals  only  ^ith  practical  checks  upon  the  power  of  the  mon- 
arch, atfd  in  safeguards  for  institutions  essential  to  the  preserva- 
tion of  the  public  liberty.     That*  it  was  not  designed  to  anathe- 
matize civil  slavery  may  be  taken  for  granted,  since  at  that  ^ 
epoch  and  }ong  afterwards  the  Kngli^  government  inundated  its 
foreign  plantations  with  slaves,  and  supplied  other  nations  with 
them  as  merchandise,  under  the  sanction  of  solemn  treaties  nego- 
ciated  for  that  pu' pose.    And  here  I  cannot  forbear  to  remark 
that  we  owe  it  to  4hat  samit  government,  when  it  stood  towards 
us  in  the  relation  of  parent  to  child,  that  involuntary  servitude 
exists  in  our  land,  and  that  we  are  now  deliberating  whether  the 
prerogative  of  correcting  its  evils  belongs  to  the. national  or  the 
State  governments.    In  the  early  periods  of  our  colonial  history 
every  thing  was  done  by  the  mother  country  to  encourage  the 
importation  of  slaves  into  North  America,  and  the  measures 
*which  were  adopted  by  the  Colonial  Assemblies  to  prohibit  it, 
were  uniformly  negatived  by  the  crown.      It  is   not  there- 
fore our  fault,  nor  the  fault  of  our  ancestors,  that  this  calamity 
has  been  entailed  upon  us ;  and  notwithstanding  the  osteiitation 
with*  which  the  loitering  abolition  of  the  slave  trade  by  the 
British  parliament  has  been  vaunted,  the  principal  consideration 
which  at  last  reconciled  it  to  that  measure  was,  that  by  suitable 
care,4he  slave  population  in  their  West  India  islands  (already 
fully  stocked)  might  be  kept  up  and  even  increased  without  the 
aid  of  importation.    In  a  word,  it  was  cold  calculations  of  inte- 
rest, and  not  the  suggestions  of  humanity,  or  a  respect  for  the 
philanthropic  principles  of  Mr.^  Wilberforce   which   produced 
their  tardy  ab|pdonment  of  that  abominable  traffic 

Of  the  Declaration  of  our  Independence,  which  has  also  been 
quoted  in  support  of  the  perilous  doctrines  now  urged  iTpon  ua, 
I  need  not  now  speak  at  large.  I  have  shown  on  a  former  oc* 
casion  how  idle  it  is  to  rely  upon  that  instrument  for  such  a 
purpose,  and  I  will  not  fatigue  you  by  mere  repetition.  The 
self-evident  truths  announced  in  the  Declaration  of  Independence 
are  not  truths  at  all,  if  taken  literally ;  and  the  practical  concki- 
gions  contained  in  the  same  passage  of  that  Declaraitlon  prove 
that  tbej  were  never  designed  to  be  so  r^^^ved* 
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Tbe  Articles  of  Confederation  contain  nothing  on  the  sohject ; 
whilgt  the  actual  Constilution  recognises  the  legal  existence  of 
slavery  by  various  provisions.  The  power  of  prohibiting  the 
slave  trade  is  involved  in  that  of  regulating  commerce,  but  this 
is  coupled  with  an  express  inhibition  to  the  rxercise  of  it  for 
twenty  years.  How  then  can  that  Constitution  which  expressly 
permits  the  importation  of  slaves,  authorize  the  national  govern- 
ment  to  set  on  foot  a  crusade  against  slavery  ? 

The  clause  respecting  fugitive  slaves  is  affirmative  and  active  m 
its  effects.  It  is  a  direct  sanction  and  positive  protection  of  the 
right  of  the  master  to  the  services  of  hts  slave  as  derived  under  the 
local  laws  of  the  States.  The  phraseology  in  which  it  is  wrapped 
up  slill  leaves  the  intention  clear,  and  the  words,  ^  persons  held 
to  ^  service  or  labour  in  one  State  under  the  laws  thereof,"  have 
always  beeti  interpreted  to  extend  to  the  case  of  slaves,  in  the 
various  acts  of  Congress  which  have  been  passed  to  give  effi* 
cacy  to  the  provision,  and  in  the  judicial  application  of  those 
laws.  So  abo  in  the  clause  prescribing  the  ratio  of  representa- 
tion— the  phrase,  "  three-iiAhs  of  all  other  personsy'^is  equivalent 
to  slavesy  or  it  means  nothing.  And  yet  we  are  told  that  those 
who  are  acting  under  a  conMitution  which  sanctions  the  exist- 
ence of  slavery  in  those  States  which  choose  to  tolerate  it^  are 
at  liberty  to  hold  that  no  law  can  sanction  its  existence  ! 

It  is  idle  to  make  the  rightfulness  of  an  act  the  measure  of 
sovereign  power.  The  distinction  between  sovereign  power  and 
the  moral  right  to  exercise  It,  has  always  been  recognised.  All 
political  power  may  be  abused,  but  is  it  to  stop- where  abuse  may 
begin  ?  The  power  of  declaring  war  is  a  power  of  vast  capacity 
for  mischief,  and  capable  of  inflicting  th«*  most  wide-spread  deso- 
lation. But  it  is  given  to  Congress  without  stim  and  without 
measure  Is  a  citizen,  or  are  the  courts  of  justice  to  inquire 
whether  that,  or  any  other  law,  is  just,  before  they  obey  or  exe- 
cute it  ?  And  are  there  any  degrees  of  injustice  which  wtO 
withdraw  from  isoverelgrt  power  the  capacity  of  making  a  given 
law? 

But  sovereignty  is  said  to  be  deputed  power.  Deputed — by 
whom'?  By  the  People,  because  the  power  is  theirs.  And  if  it 
be  theirs,  does  not  the  restriction  take  it  away  ?  Examine  the 
Constitution  of  the  Union,  and  it  will  be  seen  that  the  Pufle  of 
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the  States  are  regarded  as  well  as  the  IStaies  themsefres.    The 
constitution  was  made  by  the  People,  and  ratified  by  the  People. 

Is  it  fit,  then,  to  hold  that  all  the  sovereignty  of  a  State  is  in  the 
government  of  the  State  ?  So  much  is  there  as  the  People  grant : 
and  the  People  can  take  it  away,  or  give  more,  or  new  model 
what  they  have  already  granted.  It  is  this  right  which  the  pro- 
posed restriction  takes  from  Missouri.  You  give  them  an  immor" 
tal  constitution,  depending  on  your  will,  not  on  theirs.  The 
People  and  their  posterity  are  to  be  bound  for  ever  b)r  this  re- 
striction ;  and  upon  the  same  principle,  any  other  restriction  may 
he  imposed.  Wher**  then  is  their  power  to  change  the  constito* 
tioQ,  and  to  dev«>lve  new  sovereignty  upon  the  State  government  ? 
You  limit  their  sovereign  capacity  to  do  it ;  and  when  you  talk  of  . 
a  State,  you  mean  the  People  as  w**!!  m  the  Government.  The 
People  are  the  source  of  all  power — ^you  dry  up  that  source* 
They  are  the  reservoh* — you  take  out  of  it  what  suits  you. 

It  is  said  that  this  government  is  a  governm^t  of  deputed  pow- 
ers. So  is  every  government— and  what  power  is  not  deputed 
remains.  But  the  people  of  the  United  States  can  give  it  more 
if  they  please,  as  the  people  of  each  State  can  do  in  respect  to  its 
own  government.  And  here  it  is  well  to  remember  that  this  is 
a  government  of  enumerated,  as  well  as  deputed  powers ;  and  to 
examine  the  clause  as  to  the  admission  of  new  States,  with  that 
principle  in  view.  Now  assume  that  it  is  a  part  of  the  sovereign 
power  of  the  people  of  Missouri  to  continue  slavery,  and  to  de- 
volve that  power  upon  its  govern ment-^-and  then  to  take  it  away 
—and  then  to  give  it  again.  The  government  is  their  creature^— 
the  means  of  exercising  their  sovereignty,  and  they  can  vary 
those  means  at  tlieir  pleasure.  Independently  of  the  Unioni 
their  power  would  be  nnlimited.  By  coming  into  the  UnioUi 
they  part  with  some  of  it,  and  are  thus  less  sovereign. 

Let  ds  then  see  whether  they  part  with  this  power. 

If  they  have  parted  with  this  portion  of  sovereign  power,  it 
Bust  be  under  that  clause  of  the  national  constitution  which  gives 
to  Congress  ^  power  to  admit  new  States  into  this  Union."  And 
it  is  said  that  this  necessarily  implies  the  authority  of  prescribing 
the  conditions,  upon  which  such  new  States  shall  be  admitted* 
This  has  been  put  ifito  the  form  of  a  syllogism  which  is  thus  stated : 

7^ 
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Major,  Every  universal  proposition  includes  all  the 
manner^  and  terms  of  ihe  act  t<»  which  it  relatST*^" 

Minor,  But  this  »  a  universal  proposition. 

Conchuian,  Therefore,  the  means,  manner,  and  terms  are  lo- 
volved  in  it. 

But  this  syllogism  is  fallacious,  and  any  thing  else  may  be 
proved  by  it,  by  assuming  one  of  its  members  which  involves 
the  conclusion.     The  minor  is  a  ra^re  postulate. 

Take  it  in  this  way: 

Major.  None  but  a  Universal  proposition  includes  in  itself  the 
terms  and  conditions  of  the  act  to  be  done. 

Minor.  But  this  is  not  such  a  universal  proposition. 

Condusion,  Therefore,  it  does  not  contain  in  itself  the  terms 
and  conditions  of  the  '«ct. 

In  both  rases  the  minor  is  a  gratuitous  postulate. 

But  I  deny  that  a  universal  proposition  as  to  a  specific  aety  in- 
volves the  terms  and  conditions  of  that  act,  so  as  to  vary  it  and 
substitute  another  and  a  different  act  in  its  place.  The  propofiition 
contained  in  the  clause  is  untpersai  in^  one  sense  only.  It  Is  par- 
ticular in  another  /tt  is  universal  as  to  the  power  to  admit 
or  refuse.  It  is  particular  as  to  the  being  or  thing  to  be  ad- 
mitted, and  the  cumpact  by.  which  It  is  to  be  admitted.  The 
sophistry  consists  in  extending  the  universal  part  of  the  propo- 
sition in  suchT^ manner  as  to  make  out  of  it  another  universal 
proposition,  fit  consists  in  confounding  the  right  to  produce  or 
to  refuse  to  produce  a  certain  defined  effect^  with  a  right  to  pro- 
duce a  different  effect  by  refusing  otherwise  to  produce  any  ef- 
feet  at  all.  it  makes  the  actual  right  the  instrument  of  obtain- 
ing (mother  right  with  which  the  actual  right  is  incompatibfe.  It 
makes,  in  a  word,  lawful  power  the  instrument  of  unldVrfttl  ustir- 
pation.  The  result  is  kept  out  of  sight  by  this  mode  of  reason- 
ing. The  discretion  to  decline  that  result,  which  Is  called  a  uni- 
versal proposition,  is  singly  obtruded  upon  ns.  But  in  order  to 
reason  correctly,  you  must  keep  in  view  the  defined  result,  as  well 
(to  the  discretion  to  produce  or  to  decline  to  produce  it.  The  re- 
sult is  the  particular  part  of  the  proposition  ;  therefore,  the  dis- 
cretion to  produce  or  decline  it,  is  the^  universal  part  of  it  But 
because  the  last  is  found  to  be  universal,  it  is  taken  for  granted 
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that  the  Jlr$t  is  also  uoiyerisalt  T^is  is  a  sophism  too  manifeit 
to  impose. 

But  discarding  the  machinery  of  syllogisms  as  unfit  for  such  a 
discussion  as  this,  let  us  look  at  the  clause  with  a  view  of  inter- 
pretlog  ii  by  the  rules  of  sound  logic  and  common  sense. 

The  power  is  "  to  admit  new  States  into  this  Union  ;"  and  it 
ma^  be  safely  conceded  that  here  is  discreti<^n  to  admit  or  refuse* 
The  question  is,  what  mast  we  do  if  we  do  any  thing  ?  What 
must  we  admit,  and  into  what  ?  The  answfrr  is  a  <S(a^e-*and 
into  this  Union,  .  i 

The  distinction  between  federal, rights  and  local  tights,  is  an 
idle  distinction.  Because  the  new  State  acquires  federal  rights^ 
it  is  not,  therefore,  in  this  Union,  The  Union  is  a  coiipact ;  and 
is  it  an  ^qual  party  to  that  compact,  because  it  has  equal  federal 
rights  ? 

How  is  the  Union  formed?  By  equal  contributions  of  power. 
Make  one  member  sacrifice  more  than  other,  and  it  becomes  un- 
equal.    The  compact  is  of  two  parts, 

1.  The  thing  obtained — federal  rights. 

2.  The  price  paid — local  sovereignty. 

You  may  disturb  the  balance  of  the  Union,  either  by  diminishiog 
the  thing  acquired,  or  increasing  the  sacrifice  paid. 

What  were  the  purposes  of  coming  into  the  Union  among  the 
original  States  ?  The  States  were  originally  sovereign  without 
limit,  as  to  foreign  and  domestic  concerns.  But  being  incapable 
of  protecting  themselves  singly,  they  entered  into  the  Union  to  d^ 
fend  then^elves  against  foreign  violence.  The  domestic  concerns 
of  the  people  were  not,  in  general,  to  be  acted  on  by  it.  The  se- 
curity of  the  power  of  managing  them  by  domestic  legislature, 
is  one  of  the  great  objects  of  the  Union.  The  Unioir  is  a  means, 
not  wend  By  requiring  greater  sacrifices  of  domestic  power, 
the  end  is  sacrificed  to  the  means.  Suppose  the  surrender  of  all, 
or  nearly  all,  the  domestic  powers  of  legislation  were  required  : 
the  means  would  there  have  swallowed  up  the  end. 

The  argument  that  the  compact  may  be  enforced,  shows  that 

the  federal  predicament  is  changed.     The  power  of  the  Union 

not   only  acts  on  pers<ins  or  citiEens,  bnt  on  the  faculty  of  the 

'  government,  and  restraiaf  it  in  a  way  which  the  can^titution  no 
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where  aiithoilzes.  Tkis  new  obligation  take!  awajr  a  right  which 
is  expressly  *'  reserved  to  the  people  or  the  States,"  since  It  is  no 
where  granted  to  the  government  of  the  Union.  You  cannoit  do 
indirt* ctly  what  you  cannot  do  directly.  It  is  said  that  /Ats  Unim 
is  competent  to  make  compacts.  Who  doubts  it  ?  But  can  yoo 
make  this  compact  f  1  insist  that  you  cannot  make  it,  because 
it  is  repugnant  to  th**  thint;  to  be  done. 

The  effect  ol  such  a  compact  would  be  to  produce  that  ine^ 
quality  in  the  Union,  to  which  the  constitution,  in  all  its  provisions, 
b  adverse.  Every  thing  in  it  looks  to  equality  among  the  mem- 
bers uf  the  Union.  Under  it,  you  cannot  produce  inequality. 
Nor  can  you  get  befort^hand  of  the  constitution,  and  do  it  by  an- 
ticipation«  Wait  until  a  State  is  in  the  Union,  and  you  cannot 
do  it :  yet  it  is  only  upon  the  State  In  the  Union  that  what  you  do 
begins  to  act. 

But  it  seems,  that  although  the  proposed  restriction  may  not  be 
justified  by  the  clause  of  the  constitution  which  gives  power  to 
admit  new  States  into  the  Union,  separately  considered,  there 
aie  other  parts  of  the  constitution  which  combined  with  that 
clause  will  warrant  it.  And  first  we  are  informed  that  there  is  a 
clause  in  this  instrument  which  declares  that  Congress  skaU  roa- 
I  rantee  to  every  State  a  republican  form  of  government ;  that 
^  slavery  and  such  a  form  of  government  are  incompatible ;  and 
finally,  as  a  conclusion  from  these  premises,  that  Congress  not 
6nly  have  a  righty  but  are  bound  to  exclude  slavery  from  .a  new 
Sf.ite.  Here  again,  Sir,  there  is  an  edifying  inconnsiency  be- 
tween the  argument  and  the  measure  which  it  professes  to  vindi- 
cate. By  the  argument  it  is  maintained  that  Missouri  cannot 
have  a  republican  form  of  government,  and  at  the  same  time  to- 
lente  negro  slavery.  By  the  measure  it  is  admitted  that  Mis- 
souri may  tolerate  slavery,  as  to  persons  already  in  bondage  there, 
.an(i  be  nevertheless  fit  to  be  received  into  the  Union.  What  sort 
of  constitutional  mandate  is  this  which  can  thus  be  made  to  bend, 
and  truckle,  and  compromise  as  if  it  were  a  simple  rule  of  expe- 
diency that  might  admit  of  exceptions  upon  motives  of  counter- 
vailing expediency.  There  can  be  no  such  pliancy  in  the  peremp- 
tor;  provisions  of  the  constitution.    They  cannot  be  obeyed  by 
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Moieties  and  violated  in  the  same  ratio.  They  mnst  be  followed 
Ont  to  their  full  extent,  or  treated  with  that  decent  neglect  which 
has  at  least  the  mtfrit  of  forbearing  to  render  contumacy  obtru- 
sive by  ah  ostentations  display  of  the  very  duty  whidr  we  In 
part  abandon.  If  the  decalogue  could  be  observed  in  this  casuisti- , 
cal  manner,  we  might  be  grievous  sinners,  and  yet  be  liable  to  no 
reproach.  We  might  persist  in  all  our  habitual  irregularities, 
and  still  be  spotless.  We  might,  for  example,  continue  to  covet 
our  neighbours'  goods,  provided  they  were  the  same  neighbours 
whdse  goods  we  bad  before  coveted — and  so  of  all  the  other 
Commandments. 

Will  the  gentlemen  tell  us  that  it  is  the  quantity  of  slaves,  not 
the  quality  of  slavery,  which  takes  from  a  government  the  repub- 
lican form  ?     Will  they  tell  ns  (for  they  have  not  yet  told  us) 
that  there  are  constitutional  grounds  (to  say  nothing  of  common 
sense,)  upon  which  the  slavery  which  now  exists  in  Missouri  may 
be  reconciled  with  a  republican  form  of  government,  while  any 
addition  to  the  ntfiii6er  of  its  slaves  (the  quality  of  slavery  re* 
maining  the  same)  from  the  other  States,  will  be  repugnant  to 
that  form,  and  metamorphose  it  into  some  non^^escript  govern- 
ment disowned  by  the  constitution  ?    They  cannot  have  recourse 
to  the  treaty  of  1803  for  such  a  disti Action,  since  independently 
of  what  I  have  before  observed  on  that  head,  the  gentlemen  have 
contended  that  the  treaty  has  nothing  to  do  with  the  matter. 
They  have  cut  themselves  off  from  all  chance  of  a  convenient 
distinction  in  or  out  of  that  treaty,  by  insisting  that  slavery  be- 
yond the  old  United  States  is  rejected  by  the  constitution,  and 
by  the  law  of  God  as  discoverable  by  the  aid  of  either  reason  or 
revelation ;  and  moreover  that  the  treaty  does  not  include  the 
case,  and  if  it  did  could  not  make  it  better.    They  have  therefore 
completely  discredited  their  own  theory  by  their  own  practice, 
and  left  us  no  theory  worthy  of  being  seriously  controverted. 
This  peculiarity  in*  reasoning  of  giving  out  a  universal  principle, 
.  and  coupling  with  it  a  practical  concession  that  it  is  wholly  falla* 
cious,  has  indeed  run  through  the  greater  part  of  the  ailments 
on  the  other  side ;  but  it  is  not,  as  I  think,  the  more  imposing 
on  that  account,  or  the  less  liable  to  the  criticism  which  I  have 
bere  bestowed  upon  it. 
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There  is  a  remarkable  inaccuracy  on  this  branch  of  the  subject 
into  which  the  gentiemen  have  ralk'n,  and  t«  which  I  will  give  a 
moment's  attention  without  laying  unnecessary  stress  upon  'tu 
The  gbvernment  of  a  new  State,  as  well  as  of  an  old  State « tuust^ 
I  agree,  be  republican  in  its  form.  But  it  has  not  been  very 
clearly  explained  what  the  Imos  which  such  a  government  may 
enact  -can  have  to  do  with  its  form.  The  furm  of  the  governr 
men!  i^  material  only  as  it  furnishes  a  security  that  those  laws 
will  protect  and  promote  the  public  happiness,  and  be  made  in  a 
irepubiican  spirit.  (  he  people  being,  in  such  a  gt»vernment,  the 
fountain  of  all  power,  and  their  servants  being  periodically  re-> 
sponsible  to  them  for  its  exercise^  the  constitution  of  the  Uiuon 
takes  for  granted,  (except  so  far  as  it  impoi^jes  limitations,)  that 
every  such  exercise  will  ^  just  and  salutary.  The  introduction 
or  continuance  of  6ivil  slavery  is  manifestly  the  mere  result  of 
the  power  of  making  Uiws.  It  does  not  in  ai\y  degree  enter  into 
the  form  of  the  governmen|.  It  presuppose^  that  form  already 
settled,  and  takes  its  rise  nc^t  from  the  particular  frame  of  the 
government,  but  from  the  geperal  p«>wcr  which  every  govern- 
ments involves.  Make  t)ie  guyej*nment  what  you  will  in  its  (»- 
'  ganiKatiqo  anfd  in  the  disih*ibutioo  of  its  authorities,  the  introduc- 
tion or  continuan(re  of  involuntary  servitiide  by  the  legislative 
power  which  it  ha&  created  can  have  no  influence  on  ila  pre- 
established  ft)rm,  whether  monarchical,  aristrocr^itical,  of  repub- 
lican. The  form  of  government  i^  still  one  thing,  and  the  law, 
being  a  simple  exertion  of  the  ordinary  faculty  of  legisl^^tion  bj 
those  to  whom  that  furm  of  governmeiu  has  entrys^ed  it,  another. 
The  gentlemen,  however,  identify  an  9Ct  of  leg^slfitiQQ  sanctioii* 
iog  invokintar.y  servitude  with  the  form  of  goyeromenl  itself,  and 
then  assure  us  thfit  the  laat  is  cbitngei)  retroactively  by  the  fir^t, 
and  is  no  longer  vepublican  ! 

But  let  us  proceed  to  take  a  r^pid  glance  at  the  reasons  which 
have  been  assigx^ed  fpr  this  notion  tha^t  invqhintary  servitude  and 
A  republican  forfli  of  government  are  perfect  antipathies.  The 
gentleman,  from  New-Hampshire^  has  defined  a  republican 
government  to,  be  that  ip  which  all  the  men  participate  in  Its 

.     'Mr.  Morril. 
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po\)rer  and  privileges  :  from  tvhence  it  follows  that  where  there 
are  slaves,  it  can  have  no  existence.  A  definition  is  no  proof, 
however,  and  even  if  it  be  dignified  (as  I  think  it  was)  with  the 
nai;ne  of  a  maxim,  the  matter  is  not  much  mended.  It  is  Lord 
Bacon  who  says  ^  that  nothing  is  so  easily  made  as  a  maxim  ;'' 
and  certainly  a  definition  is  manufactured  with  equal  facility. 
A  political  maxim  is  the  work  of  induction,  aTid  cannot  stand 
against  experience,  or  stand  on  any  thing  but  experience.  But 
this  makim,  or  definition,  or  whatever  else  it  may  be,  sets  fiict  at 
defiance.  If  you  go  back  to  antiquity,  you  will  obtain  no  coun- 
tenance for  this  hypothesis ;  and  if  you  look  at  home  you  wiU 
gain  still  less.  I  have  read  that  Sparta,  and  Rome,  and  Athens, 
and  many  others  of  the  ancient  family,  were  Republics.  They 
were  so  in  form  undoubtedly--  the  last  approaching  nearer  to  a 
perfect  Democracy  than  any  other  government  which  has  yet 
been  known  in  the  world.  Judging  of  them  also  by  their  fruits, 
they  were  of  the  highest  order  of  Republics.  Sparta  could 
scarcely  be  any  other  than  a  Republic,  when  a  Spartan  matron 
could  say  to  her  son  just  marching  to  battle,  Keturn  victori- 
ous, OR  RETURN  NO  MORS.  It  WBS  the  unconquerable  spirit  of 
Liberty,  nurtured  by  Repqblican  habits  and  institutions,  *  that 
illustrated  the  pass  of  Tbermobylae.  Yet  slavery  was  not  only 
tolerated  in  Sparta,  but  was  established  by  one  of  the  funda- 
mental laws  of  Lycurgus,  having  for  its  obfect  the  encouragement 
of  that  very  spirit.  Attica  was  full  of  slaves — ^yet  the  love  of 
liberty  was  its  characteristic.  What  else  was  it  that  foiled  the 
Whoje  power  of  Persia  at  Marathon  and  Salamis  ?  What  other 
soil  than  that  which  the  genial  Sun  of  Republican  freedom  ilia- 
minated  and  warmed,  could  have  produced  such  men  as  Leo- 
jiidas  and  Miltiades,  Themistodes  and  Kpaminondas  ?  Of 
Rome  it  would  be  superfluous  to  speak  at  large.  It  is  sufficient 
to  name  the  mighty  mistress  of  the  world,  before  Sylla  gave  the 
<first  stab  to  her  liberties  and  the  great  dictator  accomplished 
their  final  ruin,  to  be  reminded  of  the  practicability  of  union  be- 
tween civil  slavery  and  an  ardent  love  of  liberty  cherished  by 
'republican  establishments. 

If  we  return  hom^  for  instruction  upon  this  point,  we  perceive 
that  sam^  union  exemplified  in  many  a  State,  in  which  <<  Liberty 
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<^  has  a  temple  in  every  house,  an  altar  in  everj  heart,''  while 
involuntary  servitude  is  seen  in  every  direction.  Is  it  denied 
that  those  States  possess  a  republican  form  of  government  ?  If 
it  is,  why  does  our  power  of  correction  sleep  ?  Why  is  the 
constitutional  guaranty  suffered  to  be  inactive  ?  Why  am  I 
permitted  to  fattgij^^e  you,  as  the  representative  of  a  slave- 
holding  State  with  the  discussion  of  the  nuga  ccmora  (for  so 
I  think  them)  that  have  been  forced  into  this  debate  cootracy 
to  all  the  remonstrances  of  taste  and  prudence?  Do  gaemle* 
men-  perceive  the  consequences  to  which  their  arguments  must 
lead  if  they  are  of  any  value  ?  Do  ihey  reflect  that  they  lead 
to  emancipation  in  the  old  United  States-— or  to  an  eiLdii- 
sion  of  Delaware,^  Maryland,  and  all  the  South,  and  a  ereat 
portion  of  the  We$t  from  the  Union  ?  My  honourable  friend 
from  Virginia  baa  no  business  here^  if  this  disorganizing  creed 
be  any  thing  but  the^production  of  a  heated  brain.  The  State 
to  which  I  belong,  must  ^'  perform  a  lustration" — ^must  purge  and 
purify  herself  from  the  feculence  of  civil  slavery,  and  emulate 
the  States  of  the  north  in  their  zeal  for  throwing  down  the 
gloomi^  idol  which  we  are  said  to  worship,  before  her  senators 
can  have  any  title  to  appear  in  this  biuh  assembly.  It  wilU  be 
in  vain  to  urge  that  the  old  United  States  are  excefitioiis  to  the 
role— -or  rather  (as  the  gentlemen  express  it,)  that  tbey  have  no 
disporitian  to  apply  the  rule  to  them.  There  can  be  no  excep- 
tions, by.  implication  only,  to  such  a  rule ;  and  expressions  which 
justify  the  exemption  o(  the  old  States  by  inference,  will  jiKttify 
the  like  exemption  of  Missouri,  unless  they  point  exclusively  to 
them,  as  I  have  shown  they  do  not.  The  guarded  manner,  too, 
in  which  some  of  the  gentlemen  have  occasionally  expr«>ssed 
themselves  on  this  spbject,  is  somewhat  alarming.  They  have  no 
dispositian  to  meddle  with  slavery  in  the  old  United  States.  Per- 
haps not — ^but  who  shall  answer  for  their  successors  ?  Who 
shall  furnish  a  pledge  that  the  principle  once  engrafted  into  die 
constitution,  will  not  grow,  and  spread,  and  fr'ictify,  and  ovef^ 
shadow  the  whole  land  ?  It  is  the  natural  office  of  such  a  prin- 
ciple to  wrestle  with  slavery,  wheresoever  it  finds  iL  New 
States,  colonized  by  the  apostles  of  this  principle,  wiQ  enable  it 
to  set  on  foot  a  (anatical  cnisade  against  all  who  still  contiooe  to 
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tderate  it,  although  no  practicable  means  are  pointed  out  by 
which  th(>y  can  get  rid  of  it  consistently  with  theii  own  safety* 
At  an>  rate,  a  present  forbearing  disposition,  in  a  few  or  in  manyi 
is  not  a  security  upon  which  Aiuch  reliance  can  be  placed  upon  a  ' 
subject  as  to  which  so  many  sel6sh  interests  and  ardent  feelings 
are  connected  with  the  cold  calculations  of  policy.  Admitting^ 
however,  that  the  old  United  States  are  in  no  danger  from  this 
principle — why  is  it  so  ?  There  can  be  no  other  answer  (which 
these  zealous  enemies  of  slavery  can  use)  than  that  the  constitu- 
tion recognizes  slavery  as  existing  or  capable  of  existing  in  those 
States.  The  constitution,  then,  admits  that  slavery  and  a  repub- 
lican form  of  government  are  not  incongruous.  It  associates  and 
binds  them  up  together,  and  repudiates  this  wild  imagination  which 
the  gentlemen  have  pressed  upon  us  with  such  an  air  of  triumph. 
But  the  constitution  does  more,  as  I  have  heretofore  proved. '  It 
concedes  that  slavery  may  exist  in  a  new  $tate,  as  well  as  in  an 
old  one — since  the  language  in  which  it  recognizes  slavery  com- 
prehends new  States  as  well  as  actual.  I  trust  then  that  I  shall 
be  forgiven  if  I  suggest,  that  no  eccentricity  in  argument  can  be 
more  trying  to  human  patience,  than  a  formal  assertion  tha.  a 
constitution, to  which  slave^holding  States  were  the  most  nume- 
rous parties,  in  which  slaves  are  treated  as  property  as  will  as 
persons,  and  provision  is  made  for  the  security  of  that  property, 
and  even  for  an  augmentation  of  it,  by  a  temporary  importation 
from  Africa,  a  clause  commanding  Congress  to  guarantee  a 
republican  form  of  government  to  those  very  States,  as  well  as  to 
others,  authorizes  you  to  determine  that  slavery  and  a  republican 
form  of  gfovernment  cannot  co-exist. 

But  if  a  republican  form  of  government  is  that  in  which  aU  the 
men  have  a  share  in  the  public  power,  the  slave-holding  States 
will  not  alone  retire  from  the  Union.  The  constitutions  of  some 
of  the  other  States  do  not  sanction  universal  suffrage,  or  univeisal 
eligibility.  They  require  citizenship,  and  age,  and;;  a.  certain 
amount  of  property,  to  give  a  title  to  vote  or  to  be  voted  for; 
and  they  who  have  not  those  qualifications  are  just  as  much  dis- 
franchised, with  regard  to  the  government  and  its  power,  as  if 
they  were  slaves.  They  have  civil  rights  indeed  (and  io  have 
slaves  in  a  less  degree  ;)  but  they  have  no  share  in  the  govern- 
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ment  Their  province  is  to  obey  the  laws,  not  to  assist  in  making 
them,  411  such  States  must  therefore  be  forisfamiliated  with 
Virginia  and  the  rest,  or  change  their  s>stem  :  For  the  constitv- 
tion  being  absolutely  silent  on  those  subjects,  will  afford  them  no 
protection.  The  Union  might  thus  be  reduced  from  an  Union 
to  an  unit.  Who  does  not  see  that  such  conclusions  flow  from 
false  notions — ^that  the  true  theory  of  a  republican  goTernroenC  is 
mistaken — and  that  in  such  a  government|  rights  political  and 
eivily  may  be^qualified  by  the  fundanoental  law,  upon  such  indoce- 
ments  as  the  freemen  of  the  country  deem  sufficient  ?  That  civil 
rights  may  be  qualified  as  well  as  political,  is  proved  by  a  thou- 
sand examples.  Minors,  resident  aliens,  who  are  in  a  course 
of  naturalization — the  other  sex,  whether  maids,  or  wives,  or 
widows,  furnish  sufficient  practical  proofs  of  this.. 
.  Again — if  we  are  to  entertain  these  hopeful  abstractions,  and 
to  resolve  all  establishments  into  their  imaginary  elements  in 
ordtT  to  recast  them  upim  some  Utopiaii  plan,  and  if  it  be 
true  that  all  the  men  in  a  republican  government  must  help  ta 
wield  its  power,  and  be  equal  in  rights,  I  beg  leave  to  ask  the 
honourable  gentleman  from  New-Hampshire — and  why  not  all 
the  women  ?  They  too  are  God's  creatures,  and  not  otiy  verj 
fair  but  very  rational  creatures  ;  and  our  great  ancestor,  if  we  are 
to  give  credit  to  Milton,  accounted  them  the  ^  wisest,  virtonsesti 
«  discreetest,  best ;"  although  to  say  the  truth  he  had  but  one 
specimen  from  which  to  draw  his  conclusion,  and  possibly  if  he 
had  had  more,  would  not  have  drawn  it  at  all.  They  have, 
moreover,  acknowledged  civil  rights  in .  abundance,  and  upon 
abstract  principles  more  than  their  masculine  rulers  allow  them 
in  fact.  Some  monarchies,  too,  do  not  exchide  them  from  the 
throne.  We  have  all  read  of  Klisabeth  of  England,  of  Catharine 
of  Russia,  of  Semiramis,  and  Zenobia,  an$i  a  long  lisi  of  royal 
and  imperial  dames,  about  as  good  as  an  equal  list  of  royal  and 
imperial  lords.  Why  is  it  that  their  exclusion  from  the  power  of 
a  popular  government  is  not  destructive  of  its  republican  charac- 
ter ?  1  do  not  address  this  question  to  the  honourable  gentle- 
man's gallaniry,  but  to  his  abstraction,  and  his  theories,  and  bis 
notions  of  the  infinite  j)erfeciibility  of  human  institutions,  bor- 
rowed from  Godwin  and  the  turbulent  philosophers  of  France. 
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For  my  own  part,  Sir,  if  I  may  have  leave  to  say  so  much  Hi 
the  presence  ^f  this  mixed  uncommon  auiJieice,  I  confess  I  am 
no  friend  to  lem^ile  go^rnment,  unless  indeed  it  be  that  which 
reposes  on  gentleness,  and  modesty,  and  virtue,  and  feminine 
grace  and  delicacy- -and  how  powerful  a  government  that  is,  we 
have  all  of  us,  as  I  suspect,  at  some  time  or  ether  experienced  j 
But  if  the  ultra  republican  doctiines  which  have  now  been 
hroached  should  ever  irain  ground  among  us,  I  should  not  be 
surprised  if  some  romantic  reformer,  treading  in  the  footsteps  of 
Mrs.  Wolstdncraft,  should  propose  to  repeal  our  republican  law 
saltque,  and  clainr  for  our  wives  and  daughters  a  full  panicipa- 
tion  in  political  power,  and  to  add  to  it  that  domestic  power; 
which  in  some  families,  as  I  have  heard,  is  as  absolute  and  un- 
icepubiican  as  any  power  can  be. 

I  have  thus  for  allowed  the  honourable  gentlemen  to  avail 
themselves  of  their  assumption  that  the  constitutional  command 
to  miarantee  to  the  States  a  republican  form  of  government,  gives 
power  to  coerce  those  States  in  the  adjustment  of  the  details  of 
their  constitutions  upon  the«>retical  speculations.  But  surely  it 
is  passing  strange  that  any  man,  who  thraks  at  all,  can  view  this 
salutary  command  as  the  grant  of  a  power  so  monstrous;  or 
look  at  it  in  any  other  light  than  as  a  protecting  mandate  to 
Congress  to  interpose  with  the  force  and  authority  of  the  Union 
against  that  violence  and  usurpation,  by  which  a  member  of  it 
mipsht  otherwise  be  oppressed  by  profligate  and  powerful  indivi- 
duals, or  ambitious  and  unprincipled  factions. 

In  a  word,  the  resort  to  this  portion  of  the  constitution  for  an 
argument  in  favour  of  the  proposed  restriction,  is  one  of  those  \ 
extravagancies  (I  hope  I  shall  not  oflend  by  this  eipression)  \ 
which  may  excite  our  admiration,  but  cannot  call  for  a  very 
rigorous  refutation.     I  have  dealt  with  it  accordingly,  and  have 
DOW  done  with  it. 

We  are  next  invited  to.stndy  that  clause  of  the  constitution 
which  relates  to  the  migration  or  importation,  before  the  year 
1808,  of  such  persons  as  any  of  the  States  then  existing  should 
think  proper  to  admit«  It  runs  thus  :  ^  The  migration  or  im- 
^  portation  of  s  irh  persons  as  any  of  the  States  now  existing 
^  shall  think  proper  to  adniit^  shall  not  be  prohibited  by  the 
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<^  Congress  prior  to  the  y^ar  one  thousand  ei||:ht  huadred  and 
<<  eight,  but  a  tax  or  duty  may  be  imposed  on  such  importation 
<^  not  exceeding  ten  dollars  lor  each  person." 

It  is  said  that  this  clause  empowers  Coogress,  after  the  year 
1808,  to  prohibit  the  passage  of  slaves  from  State  to  Stetei  and 
the  word  ^^  migration"  is  relied  upon  for  that  purpose, 

1  will  not  say  that  the  proof  of  the  existence  of  a  polrer  by  a 
clause  which,  as  far  it  goes,  denies  it,  is  always  iaadmisstbie ;  but 
I  will  say  that  it  is  always  feeble.  On  this  occasion,  it  is  singn- 
lary  so.  The  power,  in  an  affirmative  shape,  cannot  be  found 
in  the  constitution  ;  or  if  it  can,  it  is  equivocal  and  unsatisfactory. 
How  do  tlie  gentlemen  supply  this  deficiency  ?  by  the  aid  of  a 
negative  provision  in  an  article  of  the  constitution  in  which  many 
restrictions  are  inserted  tx  ahundanti  rutUelOy  from  which  it  is 
plainly  impossible  to  infer  that  the  power  to  which  they  apply 
would  otherwise  have  exlste<L  Thus — ^^  No  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed."  lake  away  the  restriction 
-^could  Congress  pass  a  bill  of  attainder,  the  trial  by  jury  in  cri- 
minal  cases  being  expressly  secured  by  the  constitutiuD  ?  The 
inference,  therefore,  from  the  prohibition  in  question,  whatever 
may  be  its  meaning,  to  the  power  which  it  is  supposed  to  re- 
strain, but  which  you  cannot  lay  your  finger  upon  with  any  pre- 
tensions to  certainty,  must  be  a  very  doubtful  one.  But  the 
import  of  the  prohibition  is  also  doubtful,  as  the  gentlemen  ihem^ 
selves  admh  So  that  a  doubtful  power  is  to  be  made  certain  by 
a  yet  more  doubtful  negative  upon  power-*or  rather  a  doubtful 
negative,  wh(E>re  there  is  uo  evidence  of  the  corresponding  affir- 
mative, is  to  make  out  the  affirmative  and  to  justify  as  in  acting 
upon  it,  in  a  matter  of  such  high  moment,  that  quesiionabie  pow- 
er should  not  dare  to  approach  it.  If  the  negative  were  perfect- 
ly  clear  in  its  import,  the  conclusion  which  has  been  drawn  from 
it  would  be  rash,  because  it  might  have  proceeded,  as  some  of 
the  negatives  tM  whose  company  it  is  found  evidently  did  pro- 
ceed, from  great  anxiety  to  prevent  such  assumptions  of  ancbo- 
rity  as  are  now  attempted.  But  when  it  is  conceded,  thai  the 
supposed  import  of  this  negotive  (as  to  the  term  mtgrtition)  h 
ambiguous,  and  that  it  may  have  been  used  in  a  very  difllerent 
sense  from  that  which  is  imputed  to  it,  the  cdaolusioD  acquires  a 
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character  of  boldness,  which,  however  some  may  admire,  the 
wise  and  reflecting  will  not  fail  to  condemn. 

In  the  construction  of  this  clause,  the  first  remark  that  oc^ 
curs  IS,  that  the  word  migration  is  associated  with  the  word 
iMPOKTATioN.  I  do  uot  insist  that  noscitur  a  sueits  is  as  good  a 
rule  in  matters  of  interpretation  as  in  common  life — but  it  is, 
nevertheless,  of  considerable  weight  when  the  associated  words « 
are  not  qualified  by  any  phrases  (hat  disturb  the  effect  of  their 
iellowship ;  and  unless  it  announces,  (as  in  this  case  it  does. not,) 
by  specific  phrases  combined  with  the  associated  term,  a  different 
mtention.  Moreover,  the  ordinary  unrestricted  import  of  the 
word  migratioH  is  what  I  have  here  supposed.  A  removal  from 
district  to  district,  within  the  same  juri»Uiction,  is  never  denooii- 
nated  a  migraiian  ot  persona.  J  will  concede  to  the  honourable 
gentlemen,  if  they  will  accept  the  concession,  that  ants  may  be 
said  to  migrate  when  they  go  from  one  ant*  hill  to  another  at  no 
great  distance  from  it*  But  even  then  they  cotAd  not  be  said  to 
migrate,  if  each  anC-hill  was  their  home  in  virtue  of  some  federal 
compact  with  insects  like  themselves.  But,  however  this  may 
be,  it  should  seem  to  be  certain  that  human  beings  do  not  mt- 
grate^  in  the  sense  of  a  constitution,  simply  because  they  trans- 
plant themselves,  from  one  place,  to  which  that  constitotion  ex- 
tends, to  another  Which  it  equally  covers. 

If  this  word  migration  applied  to  freemen,  and  not  to  slaTes,' 
it  would  be  dear  that  removal  from  State  to  State  would  not  be 
comprehended  within  it.  Why  then,  if  you  choose  to  app^  it 
to  slaves,  does,  it  take  anotlier.  meaning  as  to  the  place  from 
whence  they  are  to  come  ?  . 

Sir,  if  we  once  depart  from  the  usual  acceptation  o(  this  tenb, 
ibrtified  as  it  is  by  its  union  with  another  in  which  there  is  nothing 
in  this  respect  equivocal,  will  gentlemen  please  to  intimate  the 
point  at  which  we  are  to  stop  ?  Migratiam  means,  as  they  con-^ 
tend,  a  removal  frpm  State  to  State,  within  the  pale  of  the  com- 
mon government.  Why  not  a  removal  also  from  eeonty  to 
county  Within  a  particular  State-*>from  plantation  to  plantation 
•—from  farm  to  farni-^from  hovel  to  hovel  ?  Why  not  any  eier- 
tion  of  the  power  of  locomotion  ^  I  protest  I  do  not  see,  if  this 
arbitrary  limitatinnvof  the  natural  sense  of  the  term  migrati&n 
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he  warrantable,  that  a  person  to  wh<*fii  it  applies  may  not  be 
compt*lled  to  remain  immoveable  all  the  days  ni  his  lilt*  ( which 
dould  not  well  be  many)  in  the  very  spot,  literally  speaking,  in 
which  it  was  his  good  or  his  bad  fortune  to  be  born. 

Whatever  may  be  the  latitude  in  which  the  word  ^  petrous'* 
is  capable  of  being  received,  it  is  not  d^-ni^d  that  thi-  word  ^  im- 
portation' indicates  a  bringing  in  fr<»m  a  jurtsdirtion  foreign  to 
the  United  States.  The  two  termini  of  the  importtOwnj  here 
spoken  of,  arf  a  foreign  country  and  the  American  Union — the 
first  the  terminus  a  qua^  the  second  the  terminus  ad  gvem.  The 
word  migrttHon  stands  in  simple  connexion  with  it,  and  of  course 
is  left  to  the  foil  influence  of  that  connexion  The  natural  cun- 
clonon  is,  thii  the  same  termini  belong  to  each,  or  in  other  words, 
that  if  the  importation  must  be  abroad,  so  also  must  be  the  «»- 
gratium — no  other  termini  bt* ing  assigned  •  to  the  one  which  are 
not  manifestly  characteristic  of  the  other.  This  conclusion  is  so 
obvious,  that  to  fepel  it,  the  word  migroHan  requires,  as  an  ap» 
pendage,  explanatory  phraseology,  givmg  to  it  a  different  bc^n- 
ning  from  that  of  in^MMrtaiian,  To  justify  the  ccmcliision  that 
it  was  intended  to  mean  a  removal  from  State  to  State,  each  with- 
in the  sphere  of  the  constitution  in  which  it  is  used,  the  addition 
of  the  words /riM  4me  to  another  State  in  this  Union,  were  indis- 
pensible.  By  the  omission  of  these  words,  the  word  **  migra- 
tion'' is  compelled  to  take  every  sense  of  which  it  is  fairly  sus- 
ceptible from  its  immediate  neighbour  ^<  importation."  In  this 
ynew  it  means  a  aming,  as  <«  importation"  means  a  bringing^ 
Urom  a  foreign  jurisdiction  into  the  United  Sutes.  That  it  is 
susceptible  of  this  meaning,  nobody  doubts.  I  go  further.  It 
can  have  no  other  meaning  in  the- place  in  which  it  is  found,  it 
ia  found  in  the  constitution  of  this  Union— which,  when  it  speaks 
of  migration  as  of  a  general  concern^  must  be  supposed  to  have 
in  view  a  migration  into  the  domain  which  itself  embraces  as  a 
general  government. 

Migraiionf  then,  even  if  it  comprehends  slaves,  does  not  mean 

Ae  removal  of  them  from  State  to  State,  hot  means  the  coming 

of  slaves  from  filaces  beyond  their  limits  and  their  power.     And 

if  this  be  so,  the  gentlemen  gain  nothing  for  their  argument  by 

'  showing  that  alavet  were  iha  objects  of  this  latai. 


Digitized  by 


Google 


[  611  ] 

An  honourable  gentleman  from  Rhode  Island,*  whose  speech 
was  distinguished  for  its  ability,  and  for  an  admirable  force  of 
reasoning,  as  well  as  by  the  moderation  and  mildness  of  its  spirit 
informed  us,  with  less  discretion  than  in  general  he  exhibited, 
that  the  word  '<  migration"  was  introduced  into  this  clause  at  the 
instance  of  some  of  the  Southern  States,  who  wished  by  its  instru- 
mentality to  guard  against  a  prohibition  by  Congress  of  the  pas- 
sage into  those  States  of  slaves  from  other  States.  He  has  given 
OS  no  authority  for  this  supposition,  and  it  is,  therefore,  a  gratuit- 
ous one.  How  improbable  it  is,  a  moment's  reflection  will  con- 
vince him.  The  African  slave-trade  being  open  during  the  whole 
of  the  time  to  which  the  entire  clause  in  question  referred,  such 
a  purpose  could  scarcely  be  entertained  ;  but  if  it  had  been  enter- 
tained, and  there  was  believed  to  be  a  necessity  for  securing  it,  by 
a  restriction  upon  the  power  of  Congress  to  interfere  with  it,  is  it 
possible'that  they  who  deemed  it  important  would  have  contented 
themselves  with  a  vague  restraint,  ^which  was  calculated  to  ope- 
rate in  almost  any  other  manner  than  that  which  they  desired  ?  If 
fear  and  jealousy,  such  as  the  honourable  gentleman  has  described, 
had  dictated  this  provision,  a  better  term  than  that  of  <*  migra- 
tion," simple  and  unqualified,  and  joined  too  with  the  word  ^*  im- 
portation," would  have  b^en  found  to  tranquillize  those  fears  and 
satisfy  that  jealousy.  Fear  and  jealousy  are  watchful,  and  are 
rar^'ly^seen  to  accept  a  security  short  of  their  object,  and  less  rare- 
ly to  shape  that  security,  of  their  own  accord,  in  such  a  way  as  to 
make  it  no  security  at  all.  They  always  seek  an  explicit  guaranty ; 
and  th'it  this  is  not  such  a  guaranty  this  debate  has  proved,  if  it 
has  proved  nothing  else. 

Sir,  I  shall  not  be  understood  by  what  I  have  said  to  admit 
that  the  word  mfffraHtm  refen  to  slaves,  I  have  contended  only 
that  if  it  does  refer  to  slaves  it  is  in  this  clause  s3moiMmous  with 
importation ;  and  that  it  cannot  mean  the  mere  passage  of 
slaves,  with  or  without  their  masters,  from  one  State  in  the 
Union  to  another. 

But  1  now  deny  that  it  refers  to  slaves  at  all.  I  am  not  for 
any<  man's  opinions  or  his  histories  upon  this  subject.     I  am  not 
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accustomed  jvrartf  in  verba  magistri.    T  shall  foke  the  clause  as 
I  find  kf  and  do  my  best  to  interpret  it." 

[After  going  through  with  that  part  of  his  argument  rdating 
to  this  clause  of  the  ccmstituiion,  which  I  have  not  been  able  to 
restore  from  the  imperfect  notes  in  my  possession^  Mr.  Pinkoej 
concluded  his  speech  by  expressing  a  hope  that  (what  he 
deemed)  the  perilous  principles  urged  by  those  io  favour  of  the 
restriction  upon  the  new  State  would  be  disavowed  or  explained, 
or  that  at  all  events  the  application  of  them  to  the  subject  under 
discussion  would  not  be  pressed,  but  thai  it  might  be  disposed  of 
in  a  manner  satisfactory  to  all  by  a  prospective  prohibition  of 
slavery  in  the  territory  to  the  north  and  west  of  Missouri.] 


N°-  VIIL 

OPINION    IN    THE     CASE     OF   COHENS    AGAINST    THE 
STATE    OF    VIRGINIA. 

By  the  constitution  of  the  United  States,  power  is  given  to 
Congress  ^'  to  exercise  exclusive  legislation,  in  all  cases  whatso- 
^^  ever,  over  such  District  (not  exceeding  ten  miles  square)  as 
^<  may,  by  cession  of  parlicuUr  States,  and  the  acceptance  of 
^'  Contrress,  become  the  seat  of  the  government  of  the  United 
«  States.'^ 

This  clause  was  no  doubt  inserted  in  the  constitution  from  the 
indispenslble  n«*cessitv  which  was  ft*lt  to  exist,  that  the  national 
government  should  have  entire  authority  in  the  place  where  It 
was  to  be  located.  It  was  a  government  establislied  for  national 
purposes^  and  it  was  fit  and  proper  that  the  national  legislature^ 
and  the  members  of  it,  should  be  entirely  firee  frpm^  and  unmo- 
lested by,  the  authority  or  power  of  any  State  legislature* 

By  an  act  of  Congress  power  is  given  to  the  corporation  of  the 
City  of  Washington,  to  authorize  the  drawing  of  lotteries  for  e^ 
fecting  any  important  improvement  in  the  city,  which  the  ordi* 
nary  funds  or  revenue  thereof  will  not  accomplish  :  Provided, 
that  the  amount  to  be  raised  in  each  year  shall  not  exceed  the 
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sum  of  ten  thousand  dollars ;  and  provided,  also,  that  the  object 
for  which  the  money  is  intended  to  be  raised,  shall  be  first  sub- 
milted  to  the  President  of  the  United  States,  and  shall  be  ap- 
proved by  hira. 

Under  the  power  given  by  this  act  of  Congress,  the  corpora- 
tion of  the  city  lA  Washington  have  established  lotteries  for  the 
purpose  of  effecting  importanc  improvements  in  the  said  city^ 
which  the  ordinary  funds  or  revenue  thereof  will  not  accpmplish ; 
and  the  object  for  which  the  money  intended  to  be  raised  by  the 
said  lotteries  is  to  be  applied,  has  been  submitted  to  the  Presi- 
dent of  the  United  States,  a4»d  has  been  approved  by  him. 

Have  the  legislatures  of  the  individual  ^ates  power,  by  any 
laws  which  they  can  pass,  to  prohibit  the  sale  of  the  tickets  ia 
the  lotteries  thus  established  in  the  city  of  Washington  ? 

We  think  the  State  legislatures  have  no  such  power. 

Tlus  is  a  lottery  authorized  by  Congress,  ibr  the  purpose  of 
making  important  improvements  in  the  city,  whkh  may  be 
styled  jthe  National  C^ity,  in  the  improvement  oi  which  the  na- 
tion is  concerned.  It  is  therefore  a  national  lottery,  authoiized^ 
by  the  national  leg]slatui;e  ;  and  it  would  be  monstrous  if  any 
State  legislature  could  impede  tlie  execution  of  a  law  made  for 
national  purposes,  relative  to  a  District  over  which  the  national 
legislature  have  the  exclusive  right  of  legislation.  Congress  have 
the  right  to  judge  of  the  proper  nneans  of  improving  the  seat  of 
government ;  they  have  the  power  of  raising  those  means,  by  any 
law  not  forbidden  by  the  constitution,  and  no  State  legislature 
can,  consistently  either  with  the  letter  or  spirit  of  the  constitution^ 
interfere  with  the  exercise  of  this  power.  It  may  be  conceded^ 
that  the  power  of  legislation,  over  the  .district,  vested  in  Congress 
by  the  17th  clause  of  the  8th  section  and  first  aMicle  of  the  con-- 
atitution^  is  local  and  terrttoriel  with  reference  to  the  sphere  of 
its  direct  and  immediate  action^  but  tilis  concession  leaves  the 
matter  of  the  present  inquiry  as  much  at  large  as  it  was  before : 
Since  it  is  still  certain  that  the  power  itself  is  the  power  of  the 
nation,  that  the  whole  Union  are  at  once  the  grantors  and  (by 
their  representatives)  the  depositories  of  it ;  that  the  District  upon 
which,  or  with  a  view  .to  which,  it  is  exerted,  is  entirely  a  na- 
tional District,  and  that  Ae  sovereignty  of  Congress  over  it,  was 
communicated  l«r  national  «m1s. 
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But  for  tbe  above-mentioned  clause  io  the  ooHstitmioD^  the 
territory  ikicluded  within  tlie  District  of  Columbia  would  be  liable 
to  no  other  legislation  by  Congress  than  that  yrfiich  it  may  exer- 
cise over  the  States.  With  views  of  general  policy,  that  clause 
invests  Congress  with  complete  dominion  over  the  District,  in 
addition  to,  or  involving  and  btended  with,  the  other  enumerated 
or  general  powers  of  Congress,  which  it  was  intended  to  assist 
and  fortify. 

As  this  dominion  flows  from  the  same  sonrce  with  everj  other 
power  possessed  by  the  government  of  the  Union ;  as  it  is  ev- 
ened by  the  same  Congress  ;  as  it  ^as  created  for  the  oommon 
good  and  for  universal  purposes,  it  is  impossible  that  it  shoold 
not  be  of  equal  obli(>atiQn,  throughout  the  Union,  in  its  efiects 
and  consequences,  with  any  power  whatever  known  to  tbe  con- 
stitution. 

The  govenmient  of  the  United  States  is  a  government  of  ena<> 
merated  powers,  all  of  which  are  upon  the  same  level.  The 
power  to  raise  and  support  armies  (withall  its  dependent  powers) 
may  be  of  higher  dignity  than  the  power  to  legislate  over  the 
seat  of  the  general  government,  but  it  is  not  of  greater  force,  or 
more  binding  upon  the  States  or  the  people.  The  power  to  raise 
and  support  armies  may,  and  almost  always  will,  operate  more 
expansively,  but  legislation  over  and  for  the  District  of  Colum- 
bia may,  in  the  progress  of  its  consequences,  reach  as  far  as 
legislation  for  military  objects,  and  when  it  does  so,  will  be  of 
equivalent  efficacy.  . 

If  Congress  bad  deemed  it  expedient  it  might  have  established 
this  lottery  cftrec//y,  instead  of  authorizing  it  by  a  substitute,  and 
might  have  afterwards  applied  the  avails  (so  as  to  bind  the 
States)  to  this  improvement  of  the  District  Had  it  done  so, 
who  can  doubt  that  the  tickets  might  have  been  sold  in  each  of 
the  United  States  ?  And  yet  where  is  the  difference  in  the  sub- 
tance  of  the  thing,  and  in  common  sense,  between  the  two  cases  ? 

Where  can  be  the  difference  whether  Congress  exercise  their 
power  directly  themselves,  or  authorize  others  to  exercise  it  for 
them  ?  It  is  still,  in  either  case,  their  power  and  authority  which 
is  acting. 

It  will  be  admitted  by  every  body,  diat  it  is  in  the  nature  o(  a 
lottery  that  the  tickets  must  be  sold,  and  that  tliey  must  be  (as 
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^y  always  ai^)  transferable  from  hand  to  hand  by  sale  ;  and  it 
results,  from  the  int<'rest  every  citizen  of  the  United  States  has  in 
that  which  is  well  established  or  created  for  general  purposes, 
under  the  authority  of  Congress,  and  within  the  scope  of  the 
constitutioti,^  that  he  is  entitled  to  avail  himself  of  what  b  so  es- 
tablished or  created.  But  surely  a  State  law  which  forbids  a 
citizen  to  sell  or  to  buy  a  ticket  in  a  lottery,  (well  established  un- 
der the  authority  of  the  Union,  within  the  scope  of  the  consti- 
tution, and  for  national  purposes,)  trespasses  upon  this  right  of 
the  citizen,  so  far  as  it  goes,  interferes  with  the  general  purposes 
for  which  the  lottery  is  establishfrd,  and  changes  the  qualities  of 
the  ticket  by  impairing  thatt  saleable  and  transferable  faculty  to 
which  it  owes  its  value,  and  without  which  the  lottery  itself  may 
be  wholly  defeated,  and  must  be  greatly  injured  and  delayed. 

It  would  indeed  be  a  strange  anomaly,  if  what  Congress  had 
created,  or  authorized  to  be  created,  in  a  valid  manner,  and 
which  entirely  derives  its  capacity  of  answering  the  general  pur- 
poses for  which  it  was  so  created,  from  its  faculty  of  being  sold 
and  transferred,  could  be  consid^ed  and  treated  by  a  State  as 
the  subject  of  a  criminal  traffic ;  or,  in  other  words,  if  a  citizen 
could  be  punished  by  a  Stale  for  selling  or  buying  that  which 
C<M)greB9  had,  for  the  purpose  of  being  bought  and  sold,  sent,  or 
caused  to  be  sent^  into  the  market  of  the  Union,  conformably  to, 
and  under  the  sanction  of  the  constitution,  and  for  a  national 
object. 

If  a  lottery  ticket  has  a  lawliil  origin  under  the  constitotion  of 
the  Uniop,  it  is  a  lawful  lottery  tipket  wherev^  the  power  of  the 
Union  is  acknowledged.  The  power t>f  the  Union,  constitutionally 
exerted,  knows  no  locality  whhin  the  boundaries  of  the  Union, 
and  can  encounter  there  no  geogra|^ical  impediments.  Its  march 
is  through  the  Union,  or  it  is  nothing  but  ti  name.  The  States 
have  no  existence  relatively  to  the  effect  of  the  powers  delegated  . 
to  Congress,  save  only  where  their  assent  or  instrumentolity  ia 
required  or  permitted  by  the  constitution  itself.  In  every  other 
case  the  effect  of  constitutional  congressional  legislation  is  com- 
mensurate with  united  America ;  and  State  legislation  in  oppo- 
sition to  it  is  but  a  shadow. 

Nor  is  there  any  danger  to  be  apprehended  from  allowing  to 
congressional  legislation^  with  regard  to  the  District  of  Colum- 
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bia,  itt  fiifleM  effect.  Congress  is  respons'ihle  to  the  States  and 
to  ihe  pi'ttpit?  tor  that  legislation.  It  is  in  truth  the  legislation  of 
the  States,  and  the  people,  ov«*  a  District,  placed  under  their 
control  fcjf  ihe'ir  pw'\  ben»-fit,  not  for  that  of  the  District,  except 
as  the  prosperity  of  the  District  is  involved^  and  is  neceasary  to 
the  general  advantage. 

l*he  States,  or  the  people,  can  only  resist  the  natural  effect  of 
aoch  legislation  by  reai&iJn?  the  exercise  of  their  own  sovereign- 
ty, created  upon  bi^b  inducements  of  constitutional  policy. 

A  case  of  this  sort  bears  no  resemblance  to  that  of  one  State 
repelling,  within  its  limits,  by  penal  sanctions,  the  efiV^t  of  the 
laws  of  any  oth^r  State,  upon  considerations  f>f  local  ezpediencei 
^or  otherwise.  What  on  such  occasions. one  State  may  properly 
and  re^uhirly  do  with  regard  to  the  laws  of  another  State,  it  is 
Dot  5t  to  discuss  in  this  place ;  but  whatever  it  may  do  on  such 
oecasioas,  tiKre  is  no  analogy  between  thoae  and  the  present.  A 
Stite  that  repels  the  ejects  of  the  laws  of  another  State  within  its 
territory,  is  no  party  to  those  laws  It  hat  no  direct  interest  in 
thenK  It  did  not  asaisl  in  making  them  immediately,  or  deriva- 
tively, or  CQAHtructively.  It  cannot  assist  in  repealing  or  modi- 
fyiogthem.  But  here  the  law  is  its  own  law,  as  being  a  member 
of  the  Union,  akfaougfa  irrevocable  by  it,  without  the  concurrence 
of  othera.  The  *4Scci  is  for  its  own  advantage  in  the  eye  of  the 
cotostitnliwn.  It  can  contribute  to  l^v«>ke  the  law  by  its  n*pre- 
sentatives  in  Congress,  and  it  is  bound  by  the  constitutional 
{rant  of  power,  in  virtue  4>f  whioh  it  has  been  enacted,  since  it 
partidpated  io  that  grant,  as  in  every  other  grant  of  power  to 
the  government  of  the  UnioB. 

Upon  the  whole,  we  are  of  oplnian  (Ihat  the  legialatare  of  ao 
individual  State  in  the  Union  can,  constitutionally,  prohibit  the 
sale  of  tickets  in  the  lotteries  established  in  the  otty  of  Washing- 
ton^ junder  the  authority  nt  Congress 

WM.  PINKNEY, 
.J>AV|D  B.  OGDEN, 

THOMAS  ADDIS  EMMET, 

JOHW  W^ELLS, 

W.  JONES, 

JOS.  OQDEH  HOFFMAN. 
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